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: ”T_h_e legal order today in all countries is fﬁcing unprecedented chellenges from
ng _éécial conditions, -blsiness methods and from fost developing science and
ogy ’I‘he incapacity of current lawmaking institutions to cope with the pressures of
7ave‘ been recognised in many common law countries by the development of
nt law reform agencies. But the establishment of these agencies reguires their
mbers to identify, more clearly than in the past, the normative values by whieh legal
orm is to.be judged. ‘
In the seareh for these values, economic considerations are plainly relevant.
ese inelude a more reslistic approach by legal institutions and practitioners to the
céri_'oﬁ_\ic and commereinl realities of the law. But they also include a more frank and
_atic- approgch to the assessment ofrthe eosts and benefits of legal reform. Although
] ' _é.avour is in its infancy, it is suggested that lawmakers generally will have to pay
ore regard in the future to the cost/benefit én&lysis of the economic ‘consequences of

heir actions.
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| REFORM MOVEMENT

All societies todny face the challenge of change. This challenge affects the law,
tiiionem and institutions. Among the forces for change that are at work in the law
@ growth of the number and importance of decisions made by government affecting

al sciences and nuclear seienees all pose challenging problems for mankind, upoen

which the legal order will be expected to have relevant things to say.

Throughout the common law world, including Australia, these pressures for '
ge have coincided with a recognition of the inebility of established law-making
gstitutions to cope adequately with the needs of reform. Parliament, the Executive
Goiré;nment and the judieigry move slowly in the development of new laws. The pressures
for change wait for no man and no institution. It is for this reason that throughout the
éf)fﬁm'én law world, but ‘especially in the countries of the Commonwealth of Nations, a
Péingfkﬁble development has occurred, principally within the past decade. I refer to the
“-development of law reform agencies, specifieally set up, to assist their respective
. iP_aciiafnents and Executive Governments in the reform, modernisation and simplifieation
O'f‘ the law. An institutional defect of the common law system of judge-made law,
‘Vde‘veIOped from precedent to precedent’, is the inability of the judicial law reformer to
i-cbqgse suitable oceasions for reform. Too much is left to chance: the chance that an
- important principle -will arise in inter-partes litigation, the chance that the litigant will
pursue his case and appeal to an authoritative cdurt, the chance that the judges will feel
able and willing to press forward the principle and develop an apt new rule.
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Since the development of the elected representative parlisment, the judges of the

.common law tradition, at least in Australia, have been less inclined than their

predecessors were, boldly to develop new principles and reform laws everywhere old
precedents are censidered out of keeping with the need and mood of the present time.

- With. notable exceptions, judges in Australial and Britain? assert that the forensic

medium is not well adjusted to major efforts in law reform. They prefer to leave it to
Parliament. But Parliament is all-too-often unequipped, uninterested, distracted by
political battles and the recurring: pressures of democracy. It is in these eircumstances
that law reform agencies have been established to essist Parliatment. These bodies are
generally set up with a small nucleus of commissioners drawn from the varicus branches
of the legsl profession: the judiciary, practitioners snd lew teachers. Unifermly, they
operate by processes of consultation. The Australian Law Reform Commission, for
example, never reports before conducting national seminars. end public hearings in &ll
parts of the Australian continent. ' ) '

The finding and appiication of & given rule, whether in a code, legislation or
judieial pronqunéement, is a eraft with which lawyers are familier. The development of
new rules, appropriate for changing times, imposes on lawyers, ineluding law reformers,
new and different rigours. One of the most severe is the identification of the values
aéqording to which reforms will be proposed. In English-speaking countries, it is rare to
find committees of iﬁquir_y, departmental officers or even judges, going beyond criteria of
such geperality as 'faii‘{ Yust', 'retional' or 'supportable'. Institutionel bodies set up to
propose fundamental, significant and enduring reform of the law should be able to do
better than this. Inerensingly, there is & demand that the values which motivate and guide
institutional law reforrhers should be spelt out. Some urge this to avoid ad hoe, casual
judgments.3 Others contend that it is necessary if law reform is to be more than
'hobby-horsing'? or 'tinkering's. .

Elsewhere, the pr"esent writer has explored thi.s issueb and the difficulty of
achieving institutional consensus about fundamental values. Most commentators who have
addressed the problem have agreed that one of the Issues to be faced is the economie
cost/berefit question: when the existing law or lack of law is compared with the new
proposal and an attempt' is made to assess the competing costs and benefits of change.”
A diseiplined appfoach to the costs of benefits of law reform is something new. The
proliferation and development of law reformihg agencies throughout one of the world's

major legal systems suggests that we are going to heer rnor'-e_about law and economics.

LAW AND ECONOMICS

The elearer reglisation of the interaction between law and economies is one of -

the most interesting developments of recent years. Of course, the two disciplines always




‘eetad in fact. But it was not until the development of economics as a distinet field
arshlp in the 18th century that any realistic analysis of the law by economic or
srial criteria became possible in practice.8 Jeremy Bentham, in the generation
followed Adam Smith, provided a virtual economie analysis of laws regulating not
thodox market behaviour but also non-market activity, such as accidents, erimes,
agé and even the legal and politieal prdcesses themselves.d

_-f Legal developments can sometimes hamper or constrain managers and business
i:ty. ‘Businessmen econstantly complain,” but it should never be forgotten that legal
velopments and legal ingenuity ean also advance the economy and market efficiency.
Ms pomt was illustrated by Lord Wilberforce, one of the foremost living expositors of
é Enghsh law, in his Holdsworth Lecture titled 'Law and Economics'. 10

- k> Invention of the limited ecompany came about — first in this country {England]
"’ and very scon after in France — in the middie of the XIXth century as part of
" what would today no doubt be called a legal bremkthrough, in which
institutions designed for the needs of an agr;;g/rian economy suddenly, by &
process of radiation, beeame adapted to & commercial  society.
"The company, the abolition of the laws of usury, the introduetion of cheques,
the formulation of Patent Law and Trade Marks were all part of a movement
which did not merely reflect the expanswn of com_zngr;gzgl&ractxce; but also -
‘perhaps more truly - gave an impulse to it.
The influence of the Iaw[and economic development during this period has not
been analysed by economic historians so far as I know in this country; here is
surely & promising ‘fl‘?}gﬂ;?l; Fa joint study, not of mere historical interest, but
relevant to the mid 20th-century, when we may be in a similar period.11
Lord Wilberforee pointed out that the lmited liability eompany lurched upon the seene
almost as an aceidential outgrowth of the adaption.of the Charter Company — the grant
of corporate status by the British Crown feor partieular purposes specified in the Cherter
— and a few supportive judieial decisions and expansive legislative elaborations.}2 That
process, the development of the limited liability company with its separate identity, has
not -ceased: frozen as it were in our time. What began with the Charter Company in the
time of Queen Elizabeth T of England and the period of overseas colonisations is unlikely
to cease and atrophy in our generation. The process of development is still eontinuing. The
pressures for change can be seen, in part, in the éuggestion of a more resalistic approach to
the rights and liabilities of directors, and in the international movement for so-called
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industrial demoeracy. In a sense, the pressure to give a greater voice in the affairs of &
corporation to employees whose stake may (though less mercantile} be Just as important
to society as the proprietary shareholders, refleets the gradual retrea; of the common law
inherited from England from the powerful influence of propertied Interests. At a political
level, we have seen that same retreat in the grant of universal suffrage. In a curial
context, one of the questions the Australian Law Reform Commission has been asked to
examine is whether 'standing' to be heard before a court should be extended beyond those
with a property interest in the sﬁbject matter to those with other, less mereantile but
nonetheless genuine and significant soeial concerns.13 In the corporate field, the self
same debate is being played out in the context of the issue of sc—ealled industrial
democracy and the rights. of employee participants in the corporation as against
shareholders with risk capital invested.

On a more practieal note, Lord Wilberforce points out in his lecture that many
modern so-called legal problems raise bractical, eccnomie and even managerial questions.
Yet often these questions gre left to be determined by judges, usually with little training
in economics or management and scant assistance either from the Bar table or from
experts in the witness box. Oceasionally, the common law judges perceive and protest
their inexpertise. Thus Lord Justice Fry, in the Mogul Steamship case, said that 'to draw a
line between fair and unfair competition, between what is reasonable and unreasonable,
Dasses the power of the Court_’.‘ 14 10rd Braniweil, in 1883, was even more anguished:

Here is a contraet made by a fishmonger and a carrier of fish who know their
business and whether it is just or reasonable is to be settled by me who am
neither fishmonger nor earrier nor with any knowledge of their business. 13

Lord Wilberforee points out that the anxious Lord Bramwell was not saying that sueh a
. judgment cannot be made by judges. Rather he was saying that a judge, unaided, is not

necessarily the best person to make that judgment. Yet we in Australia, perhaps more. .

than most countries, eommit to courts and court-like tribunals many economic decisions -
of the greatest complexity and highest national importance. The national minimum wage,
for example, is fixed'by & commission, manned in very large proportion by lawyers,
typically proceeding in a curial fashion with evidence and submissions, yet making .
decisions of a complex economic and managerial eharacter.




.N;JI‘“ ar:e the courts — the orthodox courts of the land — exempt. Lord
e n his lecture, points to the decisions that must be made by the court under
ct.iv:' .'I"ra(.ie Practices Act of 1956 in England. But the ﬁoint'could be made with
e in respect of some of the decisions which fail to be made by the Federal Court
o under the national Trade Practices Act which deals with anti-trust matters.
re 1s thxs more true than in the judgments that must be made by the court under the

: , secondary boyeottsl?,  monopolisationl3, exclusive deating!®,
rice( maintenance?), price diserimination?! and merges2Z. Not only do
q;sions'inevitably have economic consequences. Many court decisions have this
Here, the decisions of a court involve the application of words which themselves
m'._the_econom:ic diseipline and moreover from a particular economie philosophy
é:P'_a‘m:lriament has entrusted to the court te apply, elaborate, uphold .and, where

-

ié_n'f;orce.
. The existence and indeed the proliferation of provisicns of this kind led Lord
beffdrcé to appeal for 'the development of & new type of lawyer-economist and of

nom:st—lawyer, ‘people who understand the other's discipline and its tools or

hods.23 He even went further:

It also makes the case for the presence of an economist on the court; ... which
in turn strengthens the need for lawyers to be able to communicate with him
end for him to be able to communicate with the judge.24

_()ur”c‘:'é.r'istitutioAnal arrangements in Australia probably make it impossible for the inclusion
non—"ju‘dg'e economists in federal courts at least. But there are many other ways to meet
problem. Fn'st Lord Wilberforees appeal needs to be-heeded. More and more young
Ia'Nyers are now approaching the diseipline of the law through first degrees in economics
ommerce. Lawyers trained in these diseiplines will witimately reach judicial office in
the courts Secondly, non court tribunals dealmg in economie issues should be constituted
te mclude economic and managerlal as well as legal skills. Thirdly, the range of evidence
whieh courts may receive to essist in giving content, in a realistic, consistent and
conceptually acceptable way to economic expressions must be broadened. In Australia this
is another matter now under the study of the Law Reform Commission. We have been
asked to advise on the reform of the law of evidence ih Australia's federal courts.23
The need for reform is illustrated, for example, by the difficulty of getting before the
_ court, survey evidence concerning relevant public perceptions in anti-trust cases.28
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The Federal Court of Australia recently rejected survey evidence in the case involving
-publiec perceptions of a trade name 'Big Mac. The apﬁlicatioﬁ of rules of evidence
developed in earlier times for the resolution of other problems can plainly impede the
efficient and businesslike discharge by the courts of their difficult new functions, with so
many implications for the economy and business management.

Nor is the highest court in Australia, the High Court of Australia, exempt from
involvement in economic questions. On the contrary, many of its constitutional decisions
have profound economic implications. Secticn 92 of the Australian Constitution, for
examplé, almost demands, as it has been interpreted, a constitutional economic hypothesis
{"... trede, commerce and intercourse among the States ... shall be absolutely free').

- Critieism in the media of the pronoun'éements of Australia's High Court judges concerning

economic guestions has become much more visible of late. The phenomenon was called to

notice by the editor of the Australian Law Journal in a note in 1979 titled

"Pronouncements of Judges on Questions of Eeonomies'.27 An artiele by e prominent
economie journalist and now editor of the Australian Financial Review, in blunt terms,

had tackled the High Court’s alleged ‘pretentions as an economic legisla'tui-e'23:

Fine distinctions are made that have absolutely no meaning ineeonomic terms,
and assertions made about matters of economies in which the Court has no
knowledge or ;&bertise, as if they had the same force as legal argument.

A recent wave of interest in Australis in the Court's approach to tax avoidance
cases also reflects a growing pressure for a more realistie approach to statutory
interpretation, where the statute’s business'is principally economic and fiseal. Though
Chief Justice Barwick declared that a strietly literalist approach to taxation statutes was
essential if the rule of law itself were not to be subverted29, Mr. Justice Murphy,

" another member of the Court, was more caustic:

In my opinion strictly literal interpretation of a tax Act is an open invitation to
artifieial and contrived tax avoidance. Progress towards a free society will not
be advanced by attributing to Parliament meanings which no-one believes it
intended, so that income tax becomes optionsl fér the rich whilst remaining
compulsory for most income earners.30

This latter observation inspired many Australian editorialisfs. Typical was The Australien

Financisl Review:

It has now become standard practice for the majority of the High Court Bench

to rule in favour of any tax avoidanee scheme, no matter how fantastie.31

|




"'—This is not just a loeal Australian problem of transient controversy. It is a
ital problem that exists, at least in those English language countries outside the
_-which have inherited from Britain e rather narrow approach to statutory

't_a't-_‘ r,i..‘Lord Wilberforee explained why:

. Law in relation to taxation has for too long enjoyed rather a poor reputation,
"."";i'ﬁe'ther because it is_thought to be banausie or becsuse in the publie mind it
has become associated with tax avoidance or tax dodging, a subject incidentally
ﬁhieh badly requires some objective and scientific research. This is I think

i‘gg'reftable: it is not the case in America.32

d_inlbérfoi'ce points out that in this respect the United States is virtually alone of the
“ h—'s: eaking countries. It has & more realistic approach to statutory interpretation
ha brbégéns the sources of material to which courts can have regard to divine the
' sl'.atf\‘:é. ntent, Much mare regard can be had in tax, company, patent and other law to
'the conomic and commercial realities of the situation. For example, courts will 'pierce

reil’ of the formal separation of legally distinet corporations to look realistically at
erptgrpmse entity" based upon economie considerations of the factual coincidence of
bﬂéiﬁés’s' alms rather than formal legal appesrances.33 There is a need for more realism
and, Vess formahsm in statutory interpretation generally. But this may be particularly so
where the statute is part of the machmery by which the national economy is regulated.
THeré dre meny obstacles. The laws of evidence applicable in most common law countries
iir_'ni_t courts receiving material which managers, businessmen and economists would regard
la"s"::b.-lhinly relevant. The judges themselves are not always equipped with the understanding
of and Sen31t1v1ty to economie issues. Legal practmoners are frequently incapable of
provxdmg assistance that goes beyond the formalistie skills of verbal dexterity and
&na,}ogous argument. A common obstacle to change is the sbiding faith of those at the
.apex of the law in many common law countries in the merits of oral argumentation
without formal time limits.34 Yet this very techmque may encourage a concentration
on 5uperf1e1&1 verbal issues, and a retreat from the uncomfortable and unfamiliar world of
economie, commercial and business reality. It would be my hope that the next decade will
see other common law courts venturing down the same traeck as their American
counterparts to written briefs of argument, with supporting documents and analyses of
socinl issues. With this may come less emphasis upon verbal form and more concern with

social and economic reality.



COSTS AND BENEFITS IN LAW REFORM

It is not only in the courts that changes are required. The business of law
reform, and indeed lawmaking generally, needs to adopt a more realistic éppr'oach to the
economics of its endeavours. The costs and benefits of legal change need to be weighed
more carefully and accurately than a1=; present. Though lawyers do not generally like to
acknowledge it, frankly, justiceé does have a price and fairness must beé paid for,
Cost/benefit analysis in the law, as in rﬁane(ging a business, is not econcerned with reaching
Vabsolutely correct decisions. Tt is _addreésed st overcoming inadequacies in the decision
making process and ensuring that decision makers recognise and consider the reasonably
foreseeable economie consequences of proposals for legal change. The soeial welfare
choices and the predictable costs of alternative courses of action can be identified rather
more ¢learly than we tend at present to do.35 Obviously the usefulness of this analysis
depends upon the extent to which relevant considerations are factual or are capable of
being made factual.38 From the lawyer's point of view, it is often difficult to reduce
intangible factors to money values. What; for example, is the value of a peark to
environmentaﬂy sensitive people in the neighbourhood? What is the value of a
transplanted kidney to a dialysed recipient? An economist might tell us that the benefit!
of education for literaey can be valued only in terms of the increase of a person's future
income earning potential. However, money values cannot readily be placed upon the
opem:ng of doors in a persen's mind.

Yet the difficulty of valuing intangibles and the differing monetary values
which individuals would put upon 6btaining various legel benefits, should not discourage'
law mekers and law reformers entirely from a cost/benefit analysis of the alternatives
open to them. In fact, even in the eourts a number of recent cases has seen the United '
States Supreme Court overtly balancing costs and benefits in determining whether :
particular procedures argued for are required by thé United States constitutional
protection of 'due process' of law.37 The Supreme Court developed the proposition that '
'due process’ does not necessarily and in every case require a trial type of heariﬁg, but can
be satisfied by lesser procedursl safeguards. In reaching that view; the court took into
sccount the rate of error, the direct cost of hearings and the fiscal and administrative
burdens which additional or substitute procedural requirements would entsil.38

“Though the effort of the Court has been criticised by lawyers and economists '
alike39, it is significant that at last the process of approaching the administration of .
justice in a managerigl way has begun in earnest in & common law country and at the




o5 1@_@1. Just as in the health services field where we have begun to face the cruel
: t there is an equation to be struek between the maintenance of an individual life
cost to the community of medical services involved in that maintenance, so in the
'rr_e-km'ust be & franker Bcknowledgemént that the provision of access to justice, too,
_gfice; There may be wrongs, there may be unfairness gbout which, balancing costs
'bé.ne_i',its,. we simply choose to do notﬁing effective. In a way, the law has always
itly acknowedged this formula. But it has done so in an unseientific fashion, without
real endeavour to identify precisely the competing costs and benefits. My appeal is
mqne.disciﬁlined approach td this equation. That does not mean an eguation which
10fes. the difficult-to-measure ‘value perspectives' or the long-run benefits of providing
élety ,with, institutions and laws that command general acceptance and promote social

reli=being.

N

: - In .the area of administrative law reform, in Austrelia the national
i‘dmjm_s_trative Review Council, of which I am a member, has ventured upon an
ssessment of the costs and benefits of administrative law reforms. The provision of
evicw by & Federal Ombudsman, a new Federal Administrative Appcals Tribunal, the
Edét&l‘._C_OUI!t of Australis, -through the political process and elsewhere involves at least
-k:or'riplex assessment of the -advantages secured from new forms of review against the
‘_i'nevita_ble costs of ithe review process. In its Second Annual Report, the Administrative

:Review Council recogn-igg'a' the need to consider costs as well as benefits when making its
recommendations on the review of administrative decisions.49 In its most recent Fourth
Annual Report, the Council has reverted to this issue expressing clearly the need for

caution:

- .There ere difficulties in comparing the costs and benefits of particular
. proposals for administrative review. ... Most- of the costs of administrative
‘review are, in principle, able to be expressed in monetary terms. ... The main

benefits, however, are not quantifiable in monetary (or other) terms. The
non—quantifiable benefits are nonetheless L;éal and substantial. The most general
and pervesive benefit-is the encouragement it provides to public confidence in
the justice of government..decisior':—maléing.- +« The Council believes that there

isa danger that the costs may at times appear 1o loom larger than the benefits,
particularly to .the departments and authorities immediately concerned. ...
However [the Council] recognises that the likely cosis of a particular proposal

) should not be unreasonably high in relation to the benefits of external review. In
the final analysis, the weighing of benefits and costs {so far as they can be
.estimated) is, in the absence of & means of quantitative analysis, a matter of
judgment to be exercised by the Government.4!
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Institutional law reform is not exempt from the oblipations of cost/benefit
analysis, wherever the buck' finally stops: whether in the Treasury Department, in the
Cabinet room or on the Prime Minister's desk. Although Schools of Judieial Administration
have been esteblished overseas, none has yet been set up In Australia. Court
administrators have been appointed to some courts in Australia, but the adoption of well
tried managerial techniques in the running of courts and the dispensetion of justice is still
in its infancy. As a method of resolving disputes, courtroom trials and the adversary
system Iitself would not score li'igh in an efficiency rating. The emphasis upon oral
testimony which is the special feature of the common law trial procedure (but which is
not reflected to anything like the same extent in the eivil law tradition) involves
considerable cost. It inceludes the cost of marshalling all the witnesses to be available ata
given time, the cost of witnesses waiting to be heard, the resistance te documentary
evidence and to short euts, the virtual lack of limitation on cress-examination and indeed
the whole process of the trial, and the cancellation of cases not reached with consequent
costs to the litigants and to the community. All of this represents a managerial nightmare
about what is after all basieally a formal decision-making process. Yet that is not to say
that the forms and ceremonies do not have their purpose or that the rituals, developed in
some cases over eig'ht centuries, do not perform valuable functions. Just the same, it is
important for ldwyers and judges to keep an opén mind sbout impr'bvements in the
administration of justice. '

s

e
CONCLUSIONS

The law, its personnel and institution, are passing through a period of
remarkable change, fommen to most countries. The change in soeiety promotes th.e need
for change in the law. A recognition of the institutional incapacities of current lawmaking
machinery has led most of the countries of the common law world to develop, in the past

decade or so, permanent law reform commissions.

. The establishment of these commissions has posed, more directly than hitherto
for the lawyer members that make them up, questions about the normative values which
should guide change and development in the law. One at least of these values is said to be
an efficient use of scarce resources and an sssessment of the costs and benefits of the
particular reform proposed.

) There is & growing realisation of the need for.the diseipline of the law to’
become meore realistie, practical and, if you llike, businesslike in its dealings with
economic issues. The law's procedures and personnel must adept from a formal and
verbalist approach to economie, tax and commercial issues, to one which looks at
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¢ realities. Such an approach, facilitated by different rules of evidence,
nt rules of interpretation and different professional training, hes already been
-inj-‘,{hle‘;‘-United States: possessor of the greatest merchant economy and the busiest
R _éount_ry’ of them all. It is needed elsewhere.

- A businesslike approach to law making will require closer attention in the
{o the cost/benefit equation. An endeavour will be made, including by those
g in'law reform, to assist government by identifying mere precisely the costs and
iﬁg__.qﬁ various soeial proposals. A realisation that justice and fairness have a price
! -':.-estrain needless expense necessarily incurred by the proliferation of costly social
p;n'ént. or the provision of regulation where the benefits gained, including the
( ible benefits, may not be warranted by the cost society has to pay-

There is no doubt that a study of this issue and an assessment of its importance
ne ‘worthy of those concerned with the philosophy of law.

FOOTNOTES

A startling tecent example in Australia is the. decision in The .Queen v.
O'Connor (1980} 29 Australian Law Reports 449. In that ease it was held that a
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