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SUMMARY

This paper does not purport to be a general review of trends in crim e and
punishment in Australia. Rather it·
it" is an introduction to the recent report of the
Australian Law Reform Commission, Sentencing of Federal Offenders (ALRe
(ALRC 15).
That report contained the first comprehensiv.€
comprehensiv.e analysis of the federal criminal
justice system in Australia. It analysed and illustrated the rapid growth in the
Commonwealth1s

involvement

in

criminal

justice

and

the

unique

features

of

Commonwealth crime and the typical Commonwealth offender. It proposed major changes
in the approach of the Commonwealt.h
Commonwealt,h to the punishment and sentencing of offenders
against its laws.
The paper records the major legal and empirical research program conducted by
the Law Reform Commission leading up to the report. Unique in this program was a
survey of all Australian judges and magistrates involved in sentencing. The high return
(73%) on this and other surveys (of prisoners, prosecutors and the pUblic)
public) provided the
." background against which reform proposals were made. "Also
·Also available to the Commission
were·many
were"many local and overseas reports on reform of criminal punishment.
The paper outlines the three chief themes of the report:
the need for greater consistency and uniformity in punishment of federal offenders;
attention to the plight of victims of federal crimes; and
the need to pay fresh attenUon
the need t.o find effective alternatives to imprisonment as a punishment for federal

crime.
recommendationS of the Commission, designed.to implement these themes,
The recommendations

are outlined. Most novel are the proposals -for the establishment of an Australian
judicial officers with guidelines in federal cases.
..Sentel)cing
Sentel)cing Council which would provide jUdicial
The proposal to abolish or significantly reform parole in federal cases and to provide for
appeals to the Federal Court of Australia in federal criminal cases are also explained. The
1
Commission's
s
Commission

suggestions

and

draft

legislation

on

facilitating

alternat~ves
alternatives

to

imprisonment and compensation to victims in federal criminal cases are briefly sketched.
Th~ paper concludes with an outline of future tasks necess"ary
necess·ary before the

conclusion of the review of the punishment of federal offenders in Australia. It ends with
the statement that the time has come to provide more belp to jUdicial
judicial officers in the
unrewarding'1 of judicial tasks.
'most painful and unrewarding

t'
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NEW TRENDS IN CRIME AND PUNISHMENT IN AUSTRALIA'

The Hon. Mr. Justice M.D., Kirby

A MAJOR NATIONAL REPORT

Although the Australian Federation is entering its ninth decade, it was not until
1980 that a report was written, comprehensively examining thethe. federal criminal' justice
system. That report is the Fifteenth Report of the Australian Law Reform Commission,
Offenders. 1 -The,
-The. report was tabled in the Australian Parliament
Sentencing of Federal Offenders.!
Attorney-Ge.neraI, Senator P.D. Durack.
Durnck. The purpose of
on 21 May 1980 by_
by. the Federal Attorney-Ge.neral,
this paper is to outline the main themes of the report and to indicate some of the

princil?ul
princil?al recommendations made.
The report is a document of 636 pages. It 'was prepare.d under the general
direction of Professor Duncan Chappell, an Australian criminologist with ,an international
reputation. He was for 18 months a full-time Member of the Law Reform Commission.

During this tour of duty he assembled a great. deal of information concerning the ft::deral
f~deral
criminal justice ~ystem,'
~ystem,' much of it new. In the preparation of the report, the CommiSSIon
had the collaboration of the Australian Institute of Criminology, the Law Foundation of
New South Wales, a team of consultants drawn from all parts of the country and many
overseas commentaJors and correspondents.
Among the originsJ data collected in the report is an analysis,of
analysis.of the pattern and
Bnd
trends

in

federal

crime

in

Australia.

The

respectiv.e

roles

of

the

Federal

Attorney-General, the Australian Federal Police, federal prosecutors and others are
outlined. Starting, from remarkably poor national crime statistics, the Commission
collecteq a

gre~t

deal of information on the work ()f Federa] Police and on the Significant
significant

and continuing growth in that work.
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Despite the assigned topic of this paper, it is not proposed to nnalyse trends in
to say that material supplied by the Australian Federal
crime in Australia. It is enough tossy
Police and recorded in the Commission's report, (especially figure 3) demonstrate a

of the Commonwealth's involv.ement in the criminal
remarl{able and rapid expansion of
mOP"Ncalth
justice system of Australia. Furthermore, in important respects the Com mopwcalth
offender is not typical of the general offender population. There are fewer young
sign'ificantly "more women offenders. Offences tend to be of the
offenders. There' are sign"ificantly
Feder~l
Feder~l

so-called 'white collar' variety.
hove therefore
expand. We have

crime is increasing and is likely to continue to

a. watershed when it is important for the

reached

Commonwealth to attend closely to its machinery of punishment and sentencing of those
who offend against its laws. The purpose of the Law Reform Commission!s report was to
suggest ways in which the Commonwealth could do this.
To the

Commission!s~rcport are
Commission!s~rcport

attached a number of appendixes. These include

copy of a questionnaire survey which was sent to 'all Australian judges and magistrates
the analysis of the returns of
engaged in sentencing 2; copy of the preliminary report on the
~rosecutors4j copy of
this survey3j copy of a questionnaire which was sent' to Federal ~rosecutors4j

a questionnaire which was distributed to all Federal prisoners and to certain State
prisoners in gaols throughout Australia 5j and an analysis of inconsistencies in
Commonwealth legislation providing for the punishment of offences. 6 Finally, the
report attaches two draft Bills Jor Commonwealth Acts. The first proposes a Crimes Act
Amendme~t
Amendme~t Act 1980. 7 . The basic purpose of this draft Bill is to provide guidance upon
the use of imprisonment in the case of convicted Commonwealth offenders, to make
provision for the enforcement of orders for imprisonment in default of paym.ent of fines
and to make available State punishments as alternatives to

i~prisonment,
i~prisonment,

in the case of

persons'
persons· convicted of certain·Commonwea!tl)
certain· Commonwealth offences. The second piece of draft
legislation is for a Federal Criminal Injuries Compensation Act to provide for the victims
8
of Commonwealth and Territory crimes resulting in death or bodily harm. S
It is not possible in this note to do 'more
·mON~ than to sketch the nature of the

Commission's

inquiry,

the

principal

recommendations

and

the

tasks

that remain

outstanding. The report was presented as an interim report for several reasons. In the

firs~
firs~

place, important aspects of the reference remain to be completed. Secondly, the
Commission has established a

detailed procedure of consultation and community

discussion as a pre-requisite to final recommendations for )aw reform that will last. The
severe deadline for report imposed by the Attorney-General· with a view to having n
document available for the United Notions Congress, prevented the completion of public
hearings in all

par~s
par~s

of Australia and other consultations on its tentative proposals.
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This will now be possible on the basis of the Interim Report. When the consultations are
concluded and the remaining items for study are completed, a final· report will be
p~esented
p~esented

to Parliament probably attaching comprehensive legislation for a Federal

sentencing. statute. In the meantime, the legislation which is presented is

~ut

forward in a

final form because it was included in the Commission's earlier discussion paper 9 and
or no opposition. The same unanimity
discussed in- all parts of the country, meeting little orna
cannot be expected in respect of the other matters dealt witl) in the report and full
procedures of consultation must be exhausted before final proposals are advanced.
PREPARING THE REPORT: LEGAL AND EMPIRICAL RESEARCH

The reference on Sentencing of Federal Offenders was received by the Law
Qommission in August 1978. It could scarcely have been couched in more ample
Reform Gommission
terms. The Commission started its task" facing the well known lack of readily available
offenders, Federal and State alike.l 0
Australian data on the imposition of punishment on off-enders,
In ~eneral there are no adequate, reliable Bnd comprehensive and national
criminal justice statistics in Australia. Those that do exist are
nre not readily
3,/ uniform national basis. Further, there has been almost no
available on a/

..
r.
.
.
,,
..,,r

"

empirical research conducted on sentencing in Australia. These two glaring
omissions have made I?re(,"laration
pre(;laration of this re(;lort
difficult.! 1I
re(,"lort difficult)
Within the short time fixed by the Attorney-General for the presentation of an Interim
Report and the relatively small resources of the Commission, a comprehensive research
program was nevertheless initiated designed to close the most important and critical
I?rogram

o~

the data gaps. In terms of legal research, of the orthodox kind, a number of specific
studies
stUdies were initiated to examine sentencing in Australia. These studies
stUdies addressed
sentencing and

pu~ishment
pu~ishment

as explained in" the decisions of the courts, in the practice of

other criminal justice officials or as provided for in legislation. Eight sentencing research
pal?e~s
pa!?e~s

were produced and widely distributed for comment and criticism. 'These papers

dealt with the following topics:
topiCS:

* Sentencing

Disparities. 'An Analysis of Penalties Provided in Commonwealth and

Australian Capital
CaDital Territory Legislation'.
(J. Gilchrist)

*

Offender Minimum Standards. 'Minimum Standards for Treatment of Federal
Offenders!
Offenders' (M. Richardson)
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* Fines. 'A.lternatives to Impris?nmcnt: The Fine as an Sentencing Measure'

*
*

(J. Scutt)

as an Option for Sentencing'
Community Work. 'Community Work Orders as
Sentencing! (J. Scutt)
Problems' (R.
Federal Jurisdiction. 'Sentencing the Federal Offender: Jurisdictional Problems!
Davies)

*

Parole. 'Federal Parole Systems' (M. Richardson)

* Sentencing Discretion. 'Limiting Sentencing Discretion: Strategies for Reducing the
Incidence of Unjustified Disparities' (I.
0. Potas)
* Probation. 'Probation as an Option for Sentencing 1 (J. Scutt)
In addition to legal research of this kind, five projects for the systematic gathering of
relevant empirical data were completed by the Commissi6n.
Commissio"n. These included:
relevnnt
'" a National Survey of Judges and Magistrates;
PrGsecutorsj
* a Survey of Federal PrGsecutors;

*

a National Survey of Offenders;

:1<

a Survey of Public Opinion;

*

Files.
a Survey. of Federal Police Files.

methodol~, contents, return, validity, outcome and
This is not the time to detail the methodol~,

these...:,.•'-'''~ojects.
'-'''~ojects. It is,
implications of these...:,.•
i~, however, important to make the point that the
proposals of the Commission draw very heavily upon the information and opinions supplied
by the critical actors in the criminal justice drama. The future of sentencing reform

~n

Australia will- almost certainly be influenced by this insigh t into the thinking and conduct
of the chief dram ntis personae. The time for considering sentencing reform as a matter to
be studied in isolation from empirical data has passed. Anyone who approaches the reform

by an analysis' only of what
what is said in legislation or in the
of the practice of sentencing by
decisions of the Courts of Criminal. Appeal is almost certainly bound to. proffer
ineffective and ephemeral reforms which do not come to grip,s with the realities of
including in the Magistrates' Courts where 90% of sentencing in
sentencing practice, inclUding
Australia is done.
NATIONAL SURVEY OF JUDGES AND MAGISTRATES

Perhaps the most interesting and certainly the most controversial of the
surveys completed by the Commission was the National

S~rvey
S~rvey

of Judges and Magistrates.

judicial officers
Late'in March 1979 a detailed questionnaire was distributed to SOG jUdicial
throughout the country asking their views on a number of important topics. The project is
believed to be unique, 'at least in common law countries. It was completed jointly with the
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Law Foundation of N:ew South Wales. Abput 75% of the judicial officers of Australia (366)
contacted by the Commission returned completed questionnaires. Many added useful and
detailed comments about the problems of sentencing. Some who did not complete the
detailed
questionnaire eXl?lained that by reaSOFl
reBSOFl of special postings (e.g. to workers compensation
sentenCing. The response rate of more·
more"
or industrial functions) they were not'involved in sentencing.
than 70% is very high for a voluntary survey. It is certainly high enough to provide au

statistically valid sample of the judicial officers of Australia. Only in one State, Victoria,

were the responses disappointing. Although the responses from

magistrate~

in Victoria

were the highest in any State in the country (88.6%), the responses from judges were the
l2.5~ of the Country Court
lowest in the country. Only 3596 of the Supreme- Court and 12.5~
12
This low response followed a circular letter to the judges
returned the survey form.

JusUce of Victoria expressing misgivings about t.he survey and its purposes.
by the Chief Justice
The following table, ado.pted
ado,pted from the report, shows the percentage returns of the Judicial
1:"-,

c.ourts of Australia.
Officer Sunvey in the several c_ourts
Table
Background and Response Rate National Sentencing Survey
of Australian Judicial Officers 1979

Federal

Supreme

District

Magistrat.es'
Magistra t,es'

Court

Courts

and-County
and County

Courts

Courts

New South Wales
Victoria
Sou th Australia
Western Australia
Queensland
Tasmania

100.0

64.5

77.4

7.9.0

87.5

35.0

12.5

88.6

100.0

N.A.
N.A.
N.A.

69.2

.81.8

70.3

85.7.

83.3

88.5

62.5

75.0

79.6

83.3

N.A.
'N.A.
N.A.

78.5
100.0

56.2

81.7

Australian Capital Territory

57.1

N.A.
N.A.

Total

86.3

62.79

Northern Territory

100.0

71.4
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The Law Reform C?mmission's interim re(?ort already draws on the preliminary results of
the survey. The final report will contain a detailed analysis. The vast majority of
resl?ondents to the'
the" Judicial Officer Survey, judges and magistrates, indicated that they

were of the view that there was a need for reform
reform of sentencing in Australia. Only 2.3%
of respondents w'ere of the view that no aspect of sentencing was in need of reform.] 3
The chief factors identified by respondents to the survey as being in need of reform were:

*'

the provis.iort of more sentencing alternatives to judicial officers;

*

provision- for greater uniformity and consistency in sentencing;

* reView
review of sentences and penalties currently provide,d for by law;

*
'*

probation and parole;
clarification of the objectives of sentencing. 14

There are some who are dubious about the value of opinion surveys and detailed analysis
of sentenCing
sentencing practice and statistics. Though the human element in criminal punishment
must never be overlooked.! there is room for more science than
thAn exists at present.
Inconsistency and disuniformity in the name of. individual judicial discretion -may be no
more than lazy self-indulgence on the part of a legal profession resistant to change. The
defence of the right of the judge or ~agistrate
~agistrate to have his personal idiosyncratic views, at
the cost of -t~e
-t~e citizen coming before him forjudicial punishl,nent, is no longer tolerable.
In a technological and sophisticated world, in the age of organ transplants, inter-planetary
exploration and the microchip revolution, we in the law must be more open minded about
the need for greater efficiency, consistency and modernity in

wha~

we do it. John Hogarth in his book Sentencing as a Human Process

we are doing and how

p~t

it well:

Until recently a student of the jU-dicial
ju-dicial process could ro.am freely through
literature and only an occasional statistic would mar an otherwise serene
-landscape of rhetoric. He now faces a very different situation. Opening, any
recent book he may find himself confront chi squares. t-tests and even
regression equations and factor analysis. These disconcerting
inhibit adventure beyond the safe confines of law

~ooks,
~ooks,

experjen~es
experjen~es

ond they also tend to

encourage a form of sectarianism where virtue is made out of ignorance and
any researcher who uses anything but the most ele~entary
ele~entary research tools is
seen as an invader who threatens to subvert theory to the interests of a strange
and irrelevant methodological gamesmanship.IS •~
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judiciary, judges
It is encouraging that such an overwhelming majority of the Australian jUdiciary,
nn active and vigorous part in the Commission's judicial
and magistrates alike, took such an
survey. Whilst the Commission did not always follow the views of the judges and

MY more than it blindly adopted the views of prisoners, prosecutors ?r the
magistrates, My
public opinion poll) its recommendations are not made in
public (as revealed in a national pUblic

ignorance of these views. Furthermore, the law makers will have these views before them
when they consider the recommendations we have put forward. Where we have differed,

the differences .are explained and we seek to justify them. This i"
i') the proper role of a Law
Reform Commission: to explain and clarify the current law and practice, to elaborate the

isolate· the policy
problems therein as perceived by practitioner and non-practitioner, to isolate"
issues for ·decision
"decision by the lawmaker and to put forward proposals which have been tested
before the expert and the general community.
A PLETHORA OF SENTENCING REPORTS·

The Australia Com mission'S
mission's report was not produced in isolation. Throughout
tile common law world there is an expanding debate about the laws, practice and
principles of punishment. In the United States especially, numerous proposals for the
revision of sentencing

l~y,rs
l~y.rs

have recently been considered. In many cases they have been

implemented by legisliE'ion.
legisurt'ion. The most important move for a

comprehensi~e

and national

reform· of sentencing is in the United States where a new Federal Criminal Code is
reformproceeding through the Congress. The
, Code's stated aim is that of achieving greater
certainty and consistency in the imposition of !?unishment.
l?unishment. It proposed the establishment
of a Federal

S~ntencing Commission
S~ntencing

power· to lay down guidelines to be observed
without power-

IS
by Federal judicial officers. 16
published a major
In Canada, the Law Reform Commission of Canada in 1975 pUblished
report on sentencing. :rhe most novel aspect of this report was the new emphasis it placed
on the needs of victims of crime and of the public. The Australian Commission has picked
up this theme and carried it forward to important proposals for victim compensation and

Commonwealth's sphere in Australia.!?
restitution in the Commonwealth1s
In Britain a number of contemporary studies are directed at sentencing reform,
particularly to reduce disparities in sentencing. In 1978
partiCUlarly
19?8 the Advisory Council on the Penal
r~dical changes in the maximum
System· released a report containing [)roposals
proposals for quite r~dical

statutory penalties available for serious offences. In the same year a Working Party

Chancellor'S Office pUblished
published a series of recommendations for the
.established by the Lord Chancellor's
formal

t' .

I

i.:

training

of

judges
jUdges

and

other

sentencers.

Since

the

publication

of

the
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Commission's
Law Reform Commission
's report a new study has been released by Roger Tarling of the
Magistrates" Courts.l
courts.l 8 The
Home Office Research Unit 'into Sentencing Practice in Magistrates!'
study involved the analysis of 30. English Magistrates' Courts. It acknowledged that in a
local system of dispen,sing justice, involving some 23,000 magistrates organised in about
640 petty sessional divisions throughout England and Wales, there was bound to' be
variation in sentencing practice. In Jact, Tarling's report does show that wide variation
Occurs between the 30 courts analysed.l 9 Apart from the detailed scrutiny of statistical
material, the author interviewed individual clerks about the organisation and worJdng of
Magistrates' Courts in
their courts. Special problems attend the· reform of sentencing ·in Magistrates!
England. Although problems attend reform in Australia, principally because of the Federal
nature of our Constitution, jt is believed that our difficultieS may be fewer than those of
judicial process.
Britain with its substantial lay participation in the local jUdicial
In New Zealand too' efforts have been made to reform sentencing. The court
system of that country, as a result of a series of recommendations made in 1978, is
including chnng-e
chnnge nffccting the Mogistrntcs
Mogh:;trtltc~''
presently in the process of significant change, inclUding
that a
Courts. 20 In November 1979 the New Zealand Minister for Justice indicated -that
major

review

would

conducted

be

concerning ·N ew

Zealand's

penal

policy

and

institutions. 21
Qyite apart from these overseas efforts, the Law Reform Commission. had
before it a large. number

~f

reports of relevant. Australian inquiries directed at various

aspects of criminal justice and penal law reform. The most important and comprehensive
of these is the 1973 Report of the South Australian Criminal Law and Penal Methods
Reform Committee, chaired by Justice Roma Mitchell. 22 As a result of crises in the
correct~onal systems during the 1970s a number of Royal Commissions
various Australian correct~onal

re()orted on as()ects
and Committees of Inquiry relJorted
aSlJects of punishment, particularly imprisonment
Thus, the Commission ,had before
and parole. Thus)
New South W,ales ·Prisons conducted

by

~t

the rel?ort of the,Royal Commissions into

MrJustice Nagle 23 , the report into New So~th

Wales Parole Release Procedures ffi.ade 'by a Committee cJ:laired
cl:mired by JUdge
Judge Muir~4,
Mujr~4, a
report on the Western Australian Parole System by Mr K.H. Parker, Q.C.,25 and a
report ,by
'by the Nelson Committee in Victoria. 26 Numerous other inquiries are proceeding
or have lately been completed which will be relevant for criminal law and punishment. At
a Commonwealth level) the recent report 9f the Royal Commission· on Drugs is obviously
most relevant. 27
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Australia.
Australia. b,egnn
b,egnn its
its recorded
recorded history
history as a penal colony. It L'L"5 therefore not
surprising
surprising that
that it has
has seen
seen the
the various
various

philosophi~s
philosophi~s of

and attitudes to criminal punishment

come and go. The philosophy of rehabi.litation has come under close scrutiny recently as
the general conclusion is increasingly drawn from the studies of the effectiveness of
various kinds of treatment, that the prospects for reformation of criminals by means of
available sentencing policy are all too freq'uently poor. This depressing discovery and the
ul?on greater consistency and equality .in punishment has led to new
late emphasis u!?on
attention to the view that the prime business of penal
!;>olicy is to ensure that 'just deserts!
penall;>olicy
and no more ',are visited upon the convicted criminal offender. 28 Prisons were once
'reformatories!. But if they do not reform, and on the contrary aD
aU too frequently
called 'reformatories'.
instil cumulating criminality, whilst costing the community dear, new effort must be
and just alternatives. Those. alternutives sho.uld be less
made to find viable, effective nnd
pUblic and in their human toU
toll on the convicted offender.
expensive both in cost to the public
Considerations such

~s· these,
~s·

drawn from the

interna~ional
interna~ional

debate on punishment,

SUbject, elaborated by the Commission's own lega]
legal and
overseas and local reports on the subject,
eml?irical research have led to important proposals for the reform of sentencing as it
affects offenders convicted of Commonwealth crimes.
THREE MAJOR THEMES

In the course of the report Sentencing of Federal Offenders, three major
themes emerge:

*

Consistency and Uniformity. The first is the need to ensure greater

consist~ncy
consist~ncy and

uniformity in sentences imposed on Federal offenders wherever they are convicted
report collects the evidence of present inconsistency. It
throughout Australia. The rel?ort
proposes that greater consistency be introduced and it suggests that this should be
done by taking a number of steps The

establishment

of

a

national Sentencing Council COmprISIng
comprising jUdges,
judges,

magistrates and others for the consistent overall

d~velopment
d~velopment of

sentencing law.

The provision of sentencing guidelines, by tJ:1at
tJ:lat .CouncU, for the prosecution and
sentencing of Federal offenders, not as legally binding on the decision maker but
for his guidance towards the fairer and more uniform exercise of his discretion.
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The revision of penalties provided for in Commonwealth legislation, which
pen'alties the report discloses in many cases to be inconsistent, outdated,
anomalous and in some instances, unacceptable.
The channelling of appeals in Federal criminal cases, including sentenciT)Z
sentenciT),g'
appeals, to the Full Court of the Federal Court of Australia in place of the
States, as at present.
Courts of Criminal Appeal of the several States,
The standardisation of remissions for Federal prisoners throughout Australia,
wherever they are held in custody.
The uniform improvement of conditions in prisons in Australia in which Federal
prisoners are held, so that they meet national minimum standards for the
treatment of prisoners. No longel' should the Commonwealth surrender its own
separate responsibility for its prisoners by siml?ly handing them over to State
custodial institutions.
The abolition of parole in the case of Federal
8lte~ation and
8lte~ation

offend~rs
offend~rs

(with consequent

general reduction of Federal sentences so that they are the actual

sentence to be served). If t,his suggestion is delayed or not accepted, the
Comm~ssion
Comm~ssion

has proposed the reform of parole to make its procedures and

outcome fairer and more consistent in

th~

case of Federal prisoners.

* Victims of Crime. The second theme is the need to do more for the victims of
crime. The report proposes the establishment of an B;dequate Commonwealth
Scheme •. It also stl'ggests
sHggests ways in which a gres:ter
victim compensation Scheme•.
grea:ter emphasis
could be placed on compensation and restitution orders, so that more is done by the
criminal justice system for those who suffer as a result of a Commonwealth or
Territory crime.

* Alternatives to Imprisonment. The third theme, is.
is_ the desirability of finding new
alternatives to imprisonment given its proved cost both in human and financial
terms· and its tendency to contribute to continuing criminality. For this purpose,
the report proposes a number ,of specific reforms.
First it suggests enactment of an legislative direction from the Commonwealth Parliament
that.imprisonment should be used (unless otherwise specifically provided for by law) only
that-imprisonment
where no other sanction would achieve the objectives contemplated by the law. A number
of specific principles are proposed to
to guide the jUdicial
judicial officer in the imposition of .
imprisonment upon persons convicted of Commonwealth offences, so that he will know the

-1-1- 1.1 -

facts which the Parliament considers as appropriate to have in mind in imposing such a
sentence. Already, in Britain and New Zealand legislation has been enacted in an

endeavour to reduce the use of imprisonment and to encourage the use of alternatives.
Secondly, the report proposes, the provision of sentencing guidelines by the Sentencing
expecte(j, not only ensure greater consistency and uniformity in
Council will, it is expecteq,

usc of imprisonment, so that imprisonment is preserved for
punishment but also a reduced use
cases where Ina
'no other available sentence is appropriate,.29 Thirdly, it is suggested that

c;ourts sentencing offenders against Commonwealth laws should have power to irnlJose
imDose
Gourts
sentences which are available in their jurisdiction but not currently
non-custodial Sentences
Commenwealth 'Offences.
available in the case of Commonwealth
offences. Many of the Australian States and
adepted innovative punishments, shert
'Of 'Orthodox
imprisenment.
Territories have already adopted
short of
orthodox imprisonment.
The innovations inclUde
include community service, periodic detention
detentien and werk
work release. The
legislatien attached to the Commission's
Cemmissien's report would,
w'Ould, if enacted, permit judicial
draft legislation
jUdicial
officers to
t'O impose
imp'Ose on Commonwealth offenders a like range of sentences as is available in
'Officers
'Of conviction
convictiDn for
fDr persons
persens convicted
cenvicted of
'Of State or
Dr Territory 'Offences
the jurisdiction of
offences in that
jurisdictien. Fourthly,
F'Ourthly, the report
repert alse
develDpment of
'Of
jurisdiction.
also suggests the development

\,e~
r:'e~

t'O
fllternfltives to

imprisenment for
fer use in Federal cases.
imprisonment
CONSISTENCY AND UNIFORMITY IN PUNISHMENT

_/"
-;./'
'Of the Law Reform
Ref'Orm Commission's
CemmissiDn's project was to
t'O identify the
A major concern of
seUrces of
'Of inconsistency
incDnsistency and disuniformity
disunifermity in punishment of persons
pers'Ons ccnvicted
'Of
chief soUrces
convicted of
C'Omm'Onwealth 'Offences.
c'Ountry of
'Of scattered communities,
c'Ommunities, it is not
nDt surprising
Commonwealth
offences. In a large country
'Of inconsistency and disuniformity
disunifermity should
sh'Ould emerge in the criminal justice
that elements of
system. In the

Au~tralian Fed~ral
Fed~ral
Au~tralian

'Of government
g'Overnment and particularly given the
system of

'aut'Ochthon'Ous
ex[)edient'l (by which F"ederal: 'Offenders
lautochthonous ex[)edient
offenders are usually bailed,' charged,
cemmitted, tried and imprisoned
impris'Oned and otherwise
'Otherwise punished by State officers), disuniformity
committed,
aIm cst institutionally guaranteed. Since the federation
federati'On of the Australian colonies
colDnies in
is almost
1901, the Commonwealth
C'Omm'Onwealth Parliament has enacted many. laws containing
c'Ontaining criminal,offences
pu~ishment. It has lately provided
previded policing
pelicing and other Federal agencies to investigate
and pu~ishment.

th'Ose offences or
'Or many of them. Even more recently, it. has established a new superipr
. those
t'Owards a truly
court, the Federal Court of Australia. But for all these moves towards
C'Ommenwealth criminal justice system, the .great
'Of the work
werk of dealing with
Commonwealth
,great bulk of
Federal crime remains .today where it has always been, with State agencies. Persons.
accused of Federal 'Offences
offences are tried in State Ceurts,
Courts, They ·are sentenced by State
judges. When sentenced, they are (except in some cases in the Northern
Ncrthern
magistrates and jUdges.
TerritDry) held 5n S.tate prisons
prisens
Territory)

pu~suant
pu~silant

.tc
c'Onstitutional obligation
obligaticn of
'Of the States to
t'O
to a constitutional

'Or convicted
c'Onvicted of offences ·against
'Of the
receive in its prisons persons accused or
"against the laws of
3D
30
Cemmonwealth.
tc grant parole
parcle to Federal prisoners or
'Or to
te release
Commonwealth.
Although decisions to
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them on licence are made by Commonwealth authorities, as a result. of the language of
the relevant Commonwealth Act, quite different parole provisions apply to Federal
offenders according to where they are convicted in different parts of Australia. Parole

s,:,pervision is provided by State parole and probation officers. Institutional factors such as
these combine to incorporate the Commonwealti"l
Commonwealti"! offender overwhelmjngly into the
criminal justice system of the particular State (or Territory). in which he was charged,
prosecuted Ilnd sentenced.

Because there are important differences in practices amongst prosecutors and
sentencers in different jurisdictions of Australia, established clearly in the Law Reform
Commission1s report, inevitably these differences result in disparities in the punishment of
Commonwealth offenders in different parts of the country. Although. the criminal justice'
data available to the Commission was poor (being a species of the generally lamentable
Australian criminal and penological statistics) they convinced the Law Reform
Commission that Federal offenders, convicted in different parts of the country, were
being treated in significantly different ways.
Quite

apart

from

the

institutional

considerations

which

lead

to, an

interjurisdicti0nal disuniformity an.d disparity, there are very large elements of personal
discretion which, eveylithin one jurisdiction, lead to differences of punishment which are
significant. The elements of inconsistency begin at the very earliest stage of the criminal
justice process. The p'rosecutor has the responsibility to decide whether or not to charge
an offender and, .if
jf a charge is laid, which of several usually available he

will choose as

appropriate to the circumstances. If no charge is laid, no official punishment will follow.
Punishment is thEm left to the vagaries of the conscience of the offender. If a lesser
charge is laid, that decision .inevitably affects the maximum punishment that. may
Charge
subsequently be imposed by a magistrate or jUdge.
judge. After conviction, the range of
-on the offender is usually expressed in ample terms, the
punishment that may be imposed ·on
notliing to guide the sentencer: simply stating the maximum .he
legislature doing virtually nothing
may impose. Even. where there is an appeal, appeal courts,including
courts, including the Courts of
A[?peal, will usually uphold
u[?hold the legitimate exercise of the wide personal
Criminal Appeal,
discretion proposed in the judicial officer, not interferi~g
interferi~g simply bec~use
bec~use the punishment
imposed was atypically high or atypically low. Except in the most general terms, there is
court system to rationalise and
no endeavour by the court

systema~ise
systema~ise t~e

business ·of
of getting

puniShment, giving due weight to factors relevant to the offence and
consistency in punishment,
cOrJ,siderations p'ersonal to.
to the offender. The High Court of Australia has~hown
con,siderations
has ~hown a marked
dis.incliriation to become involved in effective sentencing review.
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Faced with these considerations, the Commission was obliged to make a
treated·as
threshold decision. Is it better to ensure that convicted Federal offenders are treated
'fiS

unif9rmly

as

possible

throughout

Australia?

Or

should

the

emphasis

of

the

Commonwealth's criminal justice system remain that of integrating Federal offenders into
the local State or Territory machinery of criminal justice, notwithstanding that such a
policy will inevitably result in disparity in the treatment of like Federal offenders,

depending upon where they are charged and tried in Australia. Until now, the
Commonwealth's law and policy have chosen the course of integration into the local State
Commonwealthts
prolife~ation and likely future growth of Federal crime; the
or Territory system. The prolife~ation

availability and desirability of remedial machinery, and the importance attached to
equality of punishment as an attribute of justice, has led the Law Reform Commission to
that- the time has come for a change in the Commonwealth's policy.
the view that·
One member of the -< Commission (Professor Duncan Chappell) was inclined to
propose the establishment of an entirely separate Federal criminal justice system, such as
ulready exists in the United States and to some extcnt
extent in Canada. The majority of the
already
Commissioners were of the view that present disparities and injustices from jurisdiction
substantially removed by the adoption of a somewhat less radical
to jurisdiction could be SUbstantially
t:tJe one time preserve the unique role of State agencies in handling
reform. This WOUld, at tlJe
Commonwealth

offen&~
offenle~

and remove the more unacceptable sources of disparity

(institutional and personal) in the punishment of Commonwealth offenders in different
parts of Australia. Put shortly, the Commission'S 'unanimous view is that it is unacceptable
that an offender against the same Commonwealth law should be treated Significantly
significantly
diffcrently
differently in different parts of Australia, whether in the decision to prosecute, the
nature of t~e prosecution brought, the sentence imposed or the manner in which 'it is
served. To promote natiqnwide uniformity and consistency in the punishment of convicted
Commonwealth ~ffenders
~ffenders a number'of
number-of proposals are advanced. They include:

* the provision of ·openly.
'openly_ stated and uniformly enforced guidelines for Federal
prosecutors.

* A major review of the Commonwealth's statute book
book to remove the ·many
-many internal
disparities and inconsistencies which presently exist in penalties provided for by
current Commonwealth law.

*

The provision of a new line of appeal in Federal criminal cases to the,Full Court of
the Federal Court of Australia, so that a Single
single national court will lay down
principles of punishment for Federa.l
Federal offenders, wherever they may be convicted in
Australia.
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* The abolition of parole in the case of Federal offenders and its substitution

by a

more determinate procedure for the post-sentence relen.se of Federal prisoners.
Alte~nativelY1
Alte~nativelY1 jf

parole abolition is not accepted or is delayed, significant reform

of the Federal parole system is

[)ropose~

to make it more principled, consistent and

fair.

* The establishment of a

n~tional

Sentencing Council, one of the major functions of

which is to develop guidelines for the consistent exercise of sentencing discretions
when judges
jUdges 'and magistrates proceed to impose criminal punishment on convicted
Federal offenders.

* The improvement of conditions in prisons where Federal prisoners are housed, so
that they accor.d with international and nationally recognised minimum standards
for the treatment of prisoners.

* The provision of an accessible and confidential grieva'nee
grieve'nee mechanism, so that
Federal prisoners having complaints about prison administration (normally State
administration) can have such complaints fairly determined according to law.
AN AUSTRALIAN SEN%NCING
SEN;FlfNCING COUNCIL

Undoubtedly, the

most far-reaching recommendation in the Law Reform

Commission'S
Commission's report is that the Commonwealth should establish an Australian Sentencing
Council. The aim of this move is to ensure that general uniformity
unjformity and consistency of
criminal justice punishment is m'ade a matter of good management rather than good
fortune. It is proposed that the Council shOUld-comprise
should-comprise the majority of judicial officers,
including
s,hould inClude other people- with relevant
inclUding at least one magistrate. It s.hould

,e~pertise
,e~pertise

and community interest. It should have appropriate administrative and research support.
All members should serve part-time. The report of the Law Reform Commission reflects
the judicial survey in rejecting legislatively determined and highly specific mandatory
statutory punishments. This is o~e course that has developed in the United States as a
direct reaction to the
the

per,:!~ived
peI",:!~ived

unfs.ir
ullfa.ir disparities in judicial sentencing. The Law Reform

Commission's report urges il different course. Although there is undoubtedly a need to
cure manifest inconsistencies, injustices and omissions in Federal laws, the mandatory
s.entence
sentence is not recommended. -On the contrary, it is

~uggested

that the mandatory

statutory sentence is.
pressure, towards the
is, too susceptible to ephemeral political pressure.
ineffective in.crease in levels of punishment. Furthermore,
being given

to

t1W
t1l€

particular
partiCUlar

characteristics of the offender.

circumstances

of

the

i~

excludes due consideration

offence

and

the

personal
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What is needed is a system which at once preserve.s the humanising element of
discretion in sentencing but submits
sUbmits it to clearer, more
31
guidance.

spec~fic
spec~fic

and principled

The report proposes that the Sentencing Council should prepare detailed and publicly
available guidelines which spell Qut
out the general and particular criteria which the
sentencing judge
jUdge or mag-istrate should keep in mind in the exercise of his discretion in
puniShing persons convicted of Cornm'onwealth offences. The guidelines are not to be
coercive,
COercive, substituting one form of oppression for another. Instead, they should provide
judicial officers with publicly available guidance (grounded in proper statistical analysis)
as a -supplement
·supplement to court decisions. The latter too often depend upon haphazard, chance
factors of

a~peals.
a~peals.

They are too frequently subject to the understandable reluctance of

appeal courts to interfere after the event with the trial jUdge's
judge's determination. Publicly
available sentencing guidelines should replace informal 'tariffs" 'tariff books', hurried
'conversations in the corridor between, jUdges
judges or magistrates and the idiosyncratic
considerations which at present affect the practices of sentencing and criminal
punishment.
The idea of a Sentencing Council and of sentencing guidelines is not new. Similar
developments are proposed nationally for the United States and have already been
implemented in a number of State jurisqictions in that country. They preserve the
appropriate element of judicial discretion. They I?reserve judicial pre-eminence in
sentencing. They do not oppressively bind and coerce the jUdIciary.
judIciary. On the contrary they
supply a measure of order and clear thinking in a vital -but often unsystematic activity of
the judiciary. Furthermore, they do so in the open and ther'eby,
ther'eby submit the process to a
proper and much needed public
pUblic review. In practice, in many States of the United States,
where gUidelines operate the judicial
jUdicial officer is supplied with a 'grid' which shows in each
case the mean sentence applicable having regard to the statutory maximum, the nature of
the

offence

and

the

background

and

personal

characteristics
cha~acteristics

of

the offender.

Representatives and the offender himself may address the bench on the particular weight
. given to the 'prime'
'prime ' fa~tors. If the bench disagrees with the 'mean' as calculated for the
case, he may do so but must provide the reasons for doing so. The guidelines themselves
are regularly reviewed by the judiciary.
jUdiciary. Such a review is proposed here by the Australian
Sentencing Council. The thinking of the Law Reform Commission is put thus:
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Senten.ciog)s too important a matter to be left in its current unco-ordinated
Senten.dog)s

state .. A greater me?-sure' of order and consistency must be brought into the
state..
process. This is particularly needed in a Federal country such as Australia, where
geographical

distance

and'

institutional

arrangements

exacerbate

the

op!;>ortunities
opl;>ortunities for disparity and unfairness in the punishment of persons convicted
of offences against"P'ederallaws. 32
FEDERAL PAROLE ABOLITION OR REFORM

The second major proposal of the Law Reform Commission's report is that parole
the case of Federal prisoners. There seems little doubt that parole
should be abolished in the
punishment, to
originated in a humane endeavour to modify the harsher aspects of puniShment,

encourage good conduct in prison and to afford the prisoner a hope of early restoration to
normal life. Unfortunately, apart from perceived disparities in initial sentencing there is
no aspect of criminal justice which creates such feelings of injustice (in many cases
justified) than the disparities of parole, as currently administered in Australia. Pnrolehas
Parole has
include"
many failings, dealt with at length in the Law Reform Com missionls
mission's report. They include'
defe"Cts. First, it promotes indeterminacy and uncertainty in punishment.
four principal defe'Cts.
Secondly, it assumes that conduct in society can be predicted at all on the basis of
lin a cage'.33
cage,.33 Thirdly, it is presently conducted largely in secrecy and most
conduct 'in
parole decisions are simply not reviewable in an open court forum. Fourthly, it is to a
judicial officers, the
large extent a charade. A long initial sentence is imposed. But jUdicial
the.llong
prisoners themselves and now the community at large, all know that the,
'long sentence
sentence'l

will ,not generally be served. Rather a much shorter sentence will be served, the

exac~
exac~

length of time depending upon unreviewable administrative discretions made in secret on
the basis of material which is untested and -frequently unknown to the subject whose
liberty is at stake.
But if these are general objections to parole, particular objections can be
directed at the parole of Commonwealth offenders in Australia. Of all the defective
Australia that involving Commonwealth prisoners is the most
systems of parole in Australia
unacceptably defective. The administrative procedures are too complicated. The system
made· by the
operates di(ferently in different parts of Austr.alia. Decisions have to be made'
Commonwealth Attorney-General and the Governor-General, both busy officers of State,
attending to these duties amidst other pressing responsibili.ties.
attendiilg
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to

The Lavy- Reform Commission's report points

the difficulties of abolishing

'parole only in the case of Federal offenders. However, -it is believed that. a start should be

mage. We should returfl to more qeterminate sentencing, standard and uniform remissions
mac;Ie.
for good behaviour ar.d industry and the abolition of the [)arole system. It is pointed out
that a consequence of this decision would be the necessity of shorter sentences for
F ederal

prisoners~
prisoners~

The role of the guidelines of the Sentencing. Council is stressed in this

connection. If the proposal to abolish parole is not accepted or is delayed for a time, the
immediate steps radics"lly
radics"lly to reform the system of.
Of. parole as it· affects
. Teport urges immediate
Commonwealth prisoners in Australia. Among the reforms urged are the following:

* amendments to the language of the Commonwealth Prisoners Act so it applies in
terms uniformly throughout Australis;

*

introduction of standard non-parole periods and remi.ssions for all Federal prisoners;

*

re~asons in the case of refusal of parole to a Federal prisoner;
the obligation to give re~asons

*

access by Federal prisoners to records considered by parole authorities, save in
certain exceptional and defined circumstances;

* prisoner participation and 'representation in parole hearings affecting his liberty;

*

Commonwealth, officer responsible for providing
the nomination of an identified Commonwealth.
information,Ao prisoners and their families;
parole information,tto

*'
*

.,I

.

publication of parole guidelines for release decisions; and
the pUblication
the

creation

of

a

Commonwealth

Parole

Board,

in

substitution for

the

Governor-General advised by the Attorney-Geheral.
APPEAL TO THE PEDERAL COURT OF AUSTRALIA

The third major suggestion to bring greater consistency in punishment of Federal
offenders is that appeals in Federal criminal cases (including in respect of sentence)_
A!?peal as at present but uniformly to the Full
should lie not to State Courts of Criminal Al?peal
,Court of the Federal Court of Australia. This is a further illustration of ~he importance
·Court
attached by the Law Reform Commission to securing greater uniJormity in the
punishment of Federal offenders wherever they are convicted in Australia. If appeals lie
-(short of the eJ{ceptional case of special leave to appeal to the High Court) to State
Courts, differences will inevitably persist. The most orthodox ,and time-honoured method
punishment within a given
of encouraging consistency in criminal puniShment

juri~diction
juri~diction

is by review

of an ultimate appeal court. In the case of convicted Fe.d":I1al offenders, the jurisdiction is
the whole of the Commonwealth of Australia. The Fe,deral
Fe.de~al Court of Australia is a superior
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court with jurisdiction for the whole of the Comm.onwealth. In Territorial matters it
already hears nnd determines appeals, including criminal appeals. In certain commercial
matters, traditionally not as important as the liberty of the sUbject,
subject, the Federal

Co~rt
Co~rt

already hears appeals from State Courts. The philosophy of uniforinity which justified
such jurisiction in commercial matters would appear at least 3.8
'lS

justifiab~e
justifiab~e

. federal
in .federal

criminal matters. Directing criminal and sentencing -appeals in Commonwealth
matters to the Federal Court of Australia
way

to

contribute

i~

cri~jnal
cri~jnal

sC.nsible and thoroughly appropriate
a regular, sc.nsible

to greater consistency and uniformity in the application pf
pi

Commonwealth criminal law and sentencing principles. The Commonwealth has its own
special responsibilities for the crimimillaw made by the Federal Parliament. utilising the
Federal Court is a desirable way of establishing and upholding a single national standard
throughout the country.
country_
IMPRISONMENT AND ALTERNATIVES

The primary thrust o.f the proposals outlined above has been towards securing

greate~
AUstralia.
greate~ uniformity and consistency in the punishment of Federal offenders in- Australia,
The Sentencing CounCil,
Council, with its guidelines for prosecutors and sentencers and its
help to overcome the institutional and
provision. of statistical and other services should hell?
personal disparities that' inevitably arise out of ·the present way of doing things. The
.;7

abolition of parole (or even its major overhaul) would help to remove -a very important
contributor to. the present dispariti.es in actual puniShment undergone. The provision of a

superi~r court would tackle consistency in an orthodox
line of appeal to a single national superi~r
and routine way.
The report

concentrates on other considerations relevant to equality of

sentenc·ed 10
punishment. To promote greater equality in the punishment of those sentenc"ed
imprisonment, machinery is proposed for implementing the national and internationally
recognised minimum st~ndards
st~ndards for prisoners, at. least in the case of Federal prisoners.
I?risoners.
Suggestions are made for fair grievance mech.anisms.
The report also proposes legislative guidelines for the use of imprisonment and
Bnd
the facility of alternatives. to imprisonment being available for convicted Commonwealth
offenders. It must frankly be aclmowledged that the introduction of this la<;t menti.oned
facility will produce a resLilt Which
which run's
run·s counter to the roajor thrust of the re·port, which
is to promote general uniformity .and consistency of punishment. The - alternatives to

State to Stat~.
Stat~. If we do no more
iml?risonment available throughout Australia differ from State
than to pick up the available State alternatives, rendering them apl?licable
applicable for the
sentences

of

Federal

offenders,

this

will

infuse

a

further

element

of
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disuniformity and institutional inconsistency. Having acknowledged this problem, the
Commission points out that the immediate and urgent necessity is to provide alternatives
to imprisonment for convicted Federal offenders. Unless the Commonwealth is in 8
position to provide a whole runge of non-custodial punishments available across the length
and breadth of this country, it must
must. face up to the need to use available State
alternatives. In due course, the Commonwealth may move towards the provision of a wide
range of alternatives, at least in the main Centres of Australia. For the prescnt, the
urgency of deinstitutionalisation of. punishment persuaded the Commission that u
statutory provision should be drawn to permit State jUdges
judges and magistrates (and those of
the Territories) to impose non-custodial punishments upon Commonwealth as well as local
off'enders. Num'erous other reforms of a specific kind are proposed. The report calls
attention to the cost both in human terms and financial burden upon the community,
involved

in punishment

by

imprisonment. The special need at a time of high

unem!?loyment,
im!?risoned by reason of poverty
uneml?loyment, to ensure that fine defaulters are not iml?risoned
receives attention in the report and the draft legislation attached.
VICTIM COMPENSATION AND REPARATION

Finally, a major theme of the report, as of the earlier Canadian report, is the
need to do more for the victims of Commonwealth and Territory crime. In the past, the
provision of such compensation has been hindered by attitudes of parsimony and
indifference. The Commonwealth and the Australian Capital Territory"
Territory- are now the only
jurisdictions in Australia which do not have a legislation for publicly funded compensation
to the victims of violent crime. A Bill is attached to the report to remedy
remedy this defect. It
draws on the experience of the other jurisdictions in
assessment of
laws have been enacted. It rejects the assessment

Austra~ia
Austra~ia

vi~tim
vi~tim

and overseas where such

compensation Ion the run' by

jUdge at the end of a criminal trial (as is done in most Australian States). It also
the "trial judge
fiXing of a statutory
rejects the fixing

max~mum for
max~mum

victim compensation (as is provided in all of

the Australian States). Drawing on the Victorian legislation, it proposes a separate
Drawing on the United Kingdom experience it is
tribunal to assess victim compensation. Dr-awing
suggested that there should be no statutory maximum.
maximum; It is proposed that the tribunal
l?ersons who are the victims
should award compensation for the loss and injuTY suffered by !?ersons
of bodily injury __or
or the dependants of such victims. Specific proposals are made (and more
are foreshadowed) in relation to reparation by the offender hims_elf in cases both of
violent and non-viole-nt
non-viole"nt crim'e.
viOlent
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THE FUTURE

In the last chapter of the report, the Law Reform Commission outlines the work
that remains to be done to complete the Attorney-GeneralIs. reference. Amongst the
projects foreshadowed are the following:

*

a

final

recommendation

on

whether

correctional

institutions

should

be

recommended for the Capital Territory 34;

* comprehensive proposals for a variety· of non-custodial sentences to be available in
the Capital Territory;

* review of the 'day fine'
fine l system to redress for present inequalities in the imposition
of fines upon people of different means;

*

review of deportation, in its effect as a punishment;

* consideration of

restit~tion
restit1~tion and cOtnl?ensation orders and their relationship to the

publicly
pUblicly funded victim compensation program;

* consideration of -criminal
'criminal bankruptcy and pecuniary penalties, to deprive convicted
offenders of the 'fruits' of financial gains resulting from crimej

* consideration of new non-custodial sentences for Federal and Territory offenders
including..
including
.. work

release;

provision

of day

training centres;

disqualification,

confiscation anClj.'forfeiturej
andj.'forfeiture; periodic detentionj half-way houses and the use of

""

publicity
pUblicity as a punishment;.

* review of pardon procedures in the case of Federal offenders.
A number of special offender grou[)S have been singled out to be considered specifically in
the second stage of the Cc;>mmission's project. These will include migrant offenders, white
collar offenders, mentally ill offenders, women offenders, Aboriginal offenders, hildren
and young offenders 35 , military, drug and dange~ous
dange~ous offenders, and other special groups
(e.g. persons 'c.onvicted of contempt of Federal courts).
Additionally, the
the Commission will be· looking at a number of court procedures in
connection .with
-with thesentencing of FederDl offenders to consider what minimum standards, .
if any, should be required by law. This study will require the consideration of such matters
as the prosecutor's right to. address on sen.tencing, necessity and design of

pre-sentenc~
pre-sentenc~

reports_
reports, in the case of Federal offenders, and the· resolution of factual disputes relevant
only to sentencing. It seems likely that the final report of. the ·Commission will include a
general Commonwealth

sent~nci':lg
sent~nci,:g

statute which will collect together the matters. dealt

with in the Interim Report, the matters reserved for the future as set'
set· out above find any
special provisions relevant to ttle
tt'le Commonwealth's Territories, particularly the Australian
Capital Territory.

HELP FOR THE 'MOST PAINFUL' OF JUDICIAL TASKS

Obviously the reform of sentencing is a controversial task. The last word will
never be spoken on sentencing and criminal punishment. Partly in recognition of this, the
Com mission has proposed the establishm cot
cnt of a national Sentencing Council. It would be
Corn
hoped that State colleagues could take part in such

B

Coun"cil, in recognition of the v-ital

place they play, an-d will continue to play in the punishment of Commonwealth offenders.
Through the Commission's proposals
possible to get

"8

~un

three simple themes, upon which it may be

imporlance of ensuring as far as
fair degree of unanimity. The first is the importance

possible consistency and equality in criminal punishment of like cases. The second is the
need to do more for' the victims of crime. The third is the need for us all to be more
ents which are less personally
resourceful and innovative in designing and using punishm eots
harmful and which cost the community less, both in the immediate short-run and
nnd in the
long-run too.
Austr~lian' Law Reform Commission's Interim Report was concluded with
The Austr~lian'

miniscule resources. Nonetheless, the result is both the first general review of the
Australian Federal cr:iminal justice system which has ever been written and the most
comprehensive review of sentencing reform so far produced in Australia. The report could
not have been written without the

a...~istailce
a..~istance

the Commission had from tIle Australian

Institute of Criminology, the New South Wales Law Foundation, an interdisciplinary -team
of consultants and- hundreds of jUdges
judges and magistrates throughout Australia. Judicial
JUdicial
officers are daily engaged in "the
'the business of sentencing offenders. With grossly inadequate
statistical and 'other information, frequently with little personal preparation for the task
and often with little assistllncefrom
assistance from those before them or fr<?ffi the legislature, they get
on with the business of administering the nation's criminal justice laws. The time has
come for more to be done to help jUdicial
judicial officers in the
36
of judicial tasks.

~ost
~ost

'painful' and 'unrewarding,'
'unrewarding.'
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