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A TIME OF CHANGE

Australian,
This Conference assembles at a time of unprecedented change in Australian.

society. The watch word for our time is change. The law, its procedures and institutions
are changing. In part, the demands for change which build up are accommodated by our
bUSy
busy Parliaments, which every year, between them, enact more than 1,000 statutes for

this continent.

~n

part, the judiciary, armed with the innovative powers of the common

law of England, stretch and develop old precedents to apply to new times. In part, the
Executive Government, administratively, develops laws in practices in tune with loday's
today's
needs. Because the pressures for change have tended to outstrip the law making
institutions,

and

because

laws

today

must

address

more

sensitive,

complicated,

controversial questions from a starting point of fewer certitudes, law reform bodies have

b~~n
be~n established by Federal and State Parliaments.

By procedures of public consultation,

discussion with the experts nnd the community at birge, we seek to help law makers to
adjust to the challenge of today: the challenge of change.
The modern Australian Parliament has been described as a0 'weak and weakening
institution'.l
institution'. I The courts ore less inclined today tho."
tho.n they were in.
in_ past centuries, to

-2de

.op new laws. They tend to leave this task to Parliament and the Executive

Government. 2 Yet Parliement end the Executive Government, distracted by recurring

elections and diverted by the heady controversies of political life and personality

politics~
politics~

turn away from the herd
hard issues of adjusting the legal system, inherited from earlier times,
tUfn
chnng-e and institutional
to our times. In this coincidence of unprecedented pressures for chang-e
disinclination to meet those pressures, there lie many dangers. Lord Hailsham has said
that .the 'banner' of Western countries is the rule of law.3 That is, we live in

8

community--in which, ultimately, disputes and differences may be resolved by reference to
given rules, defined impartially in independent courts and applied to all, high and low,
government official, big business or little citizen,
citizen? 'without (ear or favour, affection or
illwUr.44 If this is the unique feature of our form of society (as I think it is) and if it is B
illwilr.
feature worth preserving (as I am sure it is) we must consider the implication for it of our
time of change. We must seek to identify the chief forces of change and address the
consequences those forces have (or
for the laws by which we are ell

governe~L It
governe~L

is a

statement of the obvious which must constantly be made that the endeavour to impose a
better educated community, unacceptable rules and values of times gone by will lead to a
r~spect for the law and endang~rendang~r- the rule of law itself.
itself_ In a better educated
breakdown of rE;spect

abjeet, unquestioning acceptance
aceeptance o:f
0:( the law (particularly
and better informed community, abject,
of outmoded rules) cnn no longer be

8ssumed~ The
8ssumed~

courts of Australia do not have armies

peaceful
waiting at the ready to enforce their decisions. Orderly government and peacefUl
resolution of conflict in society (ultimately in the courts) depends very much upon
community consensus end the willingn·ess to accept the judgment of the independent

umpire_ It is now time for me to state my theses. They are two.
umpire.
First, that the unprecedented changes in society also impact

the law, its

institutions and rules. Society should face up to this impact and so adjust the law

was. Not as
that it is brought into harmony with the society of today. Not as it waS.
some would wish" it had remained.
Secondly, our better educated citizens have a right to a fuller appreciation of the
institutions of the law and at least their chief legal rights and duties, than was

thought
thou~ht necessary in times gone by. A society which acknowledges this proposition
will nct to put it into practice.
FOUIl FOIlC:ES FOR C:flANGE

chief forces of chanrre
chanr,-e thot are ot ·work
What nre the chicf
"work in the leg-Ill system'? I
would identify four main themes .
• the

r,rowjn~
r,rowjn~

of all of us;
importance of the role of government
r;overnment in the lives oC

-3the growing

importance of big business and

the

decisions made in large

corporations, affecting our lives;
Jives;
the changing moral values and social attitudes which are, in part, the product of an
education system which for

8

century has been 'free, universal and compulsory'; and

above all, the force of science and technology, the most dynamic factor in the
equation and the one· which most obviously imposes on us the inescapable
necessities of transition.
The Growth and Imoortance of Government. Take, first, big government. The
common law of England, which is the basis of the Australian legal system, stretches for at
least 800 years. But during the first 700 years at least, the role of government was
distinctly circumscribed. Naturally enough, the legal remedies that were developed for
government. It is only
the citizen reflected this limited conception of the functions of governlnent.
really in this century, and indeed in recent decades, that the pUblic
public sector has come to
assume such a significant role in th-e daily life of virtually everyone. Perceiving this
development the Lord Chief Justice of England, Lord Hewart in 1930 sounded a warning in
his book 'The New DesDotism 'l. He alerted lawyers and law makers to the dangers for the
bureaucrats, working without
individual (and for the rule of law) of large numbers of bureaucrats.
effective judicial supervision end within very wide discreti.ons conferred in ample terms
by legislation, frequently designed by themselves.
It is only in the last decade that, in Australia, Lord Hewart's
Hewartls warning has been
answered. One of the happiest developments of law reform in our country has occurred at
a Federal level Bnd under successive governments of different

polit~cal
polit~cal persuasion.

It has

produced what has been called 'the new administrative law'.5 An Ombudsman has been
established. An Administrative Appeals Tribunal has been set up, headed by judges, to
review, on the merits, certain Commonwealth administrative decisions. An Administrative
Review' Council has been established to develop new admini~trntive
Bdmini~trntive remedies in a
sy~tematic
sy~tematjc

way.

,~n

important measure has been passed through Parliament and, with

amendment, may be proclaimed this year. It will, Cor
for the first time, confer on people in
Australia a legal right to have reasons given to them· for discretionary decisions made
mode by
Commonwealth pUblic
public servants
servnnts affecting them.6 In the place of bland uncommunicative
cJecisions, the individual will be entitled to a reasoned response. As for
far as I am nware, only
in the Federal RepUblic
Republic of Germany and in Israel
Isrnel is there similar legislation. Freedom

oC

informotion
information leg-islntion
legislation is before Federal Parliament. Though there has been criticism
concerning the arens of exemption from the right of access, critics should not lose sight
of the fundamental chnng-e
chnnge which the legislation envisage~.
envisage~. In place of the bosic
bnsic rule of
secrecy of
oC bureaucratic
bureaucrntic procedures, will be

8

basic rule of openness and the right .of

nCCess. Refusals of access will generally be the subject of independent review in the
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.nistralive Appeals Tribunal. Privacy legislation, to be proposed by the Law Reform
.nistrative

Commission, and

8

wil1 complete this 'new
basic code of fair administrative procedures will

administrative law
law'.l • Although these developments have so far been limited to the.
Commonwealth's sphere, moves are afoot for similar changes in the States. The role of
government and its employees has increased and is likely to continue to increase. The law
govemment

has begun the long haul of responding to this phenomenon: providing individuals with
accessible,

~ow

key effective remedies of review and reconsideration by external and

independent-machinery. The skill and dedicntion of the public officer is submitted to the
civilising lest of 'fairness' on the part of generalists, upholding the rights of the individual.
.Growth and Change in Business. The second force for change in the law is the
changing face of business. The mass production of goods and services gathered momentum
f!:'!ature. of our society. Yet many of
from the autombile industry and is now an important fe:ature.
our laws reflect the business methods of earlier times and fail to reflect the realities of
today, The common law of contract assumedsh
assumed an equal
the mass consumer market of today.
bargaining position between'the vendor on the one hand and the purchaser on the other. It
reality~ which is differe-nt,
differe'nt, that we know find most jurisdictions in
is precisely to meet the reality~

Australia and elsewhere have enacted consumer protection legislation to ensure that basic
conditions are met. in fairness to the -consumer.
Several
tAsks befqre the Australian Law Reform Commission illustrate
Severa.l of the tasks
the way in which it is necessary to bring laws developed in earlier times into harmony
with the commercial realities of today. Our project on consumer indebtedness led to a
report which suggests 8a new approach to the problems of small but honest consumer
debtors. OUf
Our debt recovery laws pre-date the enormous expansion of consumer credit that
fallowed the second World Wer.
War. Accordingly, they nre imbued with a philosophy that debt
is never innocent and should be dealt with indiVidually.
individually. The Commission's
Commission'S report faced up

to the reality of the modern extension- of credit, the reliance nowadays of creditors upon 8a
cr~di~

reference system to protect them and the need to take individual debt not

'nec,essarily as a sign of moral culpability but often as an instance of incompetence in
coping with the credit community of today.
ng-gregation
today, Procedures for- credit counselling',
counselling, aggregation
or
of debts and systems of regular repayment of debts were suggested in the plnce
place of present
procedure~
procedure~ of

court nction and
nnd bankruptcy.
bankruptcy,

Likewise, the Commission's project on insuranc_c
th~ low
insuranc_e seeks to adjust the
law to nn
Bg-e
g-overninl'{ the relations between insurer And
age or
of mass consumer insurance.
insurance, The law governing

insured

WAS

basically
bosically developed in the 18th Century, long before moss pr'educed insurance

polices were sold by radio nnd television to people of varying
vnryin~ understnnding and little
inclination to rend the policy terms. The imposition upon consum.er insuronce or
of the

-5ob. .,Jtion
ab.
J-tion worked out in an earlier time for different kinds of transactions is scarcely
appropriate. Yet unless there is reform of the law, that is what will continue to be the

case. S
The Australian Law Reform Commission has also been asked to report on class
Stntes. Class actions
actions: a legal procedure which has been developed in the United States.
permit consumers and others to aggregate their claims into one big action, making
litigation between the consumer and big business 8 more equal proposition than may be

the case in an isolated individual claim. 9 These are just 8 few instances of the way in
., which proposals are being made to adjust the legal system to the commercial realities of
today.
j\·1oral Perceotions. The third (orce,
force, for change is more
Changing Social and i\-loral
difficult to describe. It is probably bound up in higher levels of education, longer school
retention and improved methods of the distribution of information by radio, television and
the printed word. I refer to the changing moral and social attitudes which·.are such a
feature of our .time. There are many forces

8t~work.
8t~work.

In the space of a few decades we

AUstralia'> to official (and increasing
have moved from official acceptance of 'white Australia'·
multi-<!ultural society. We have
community) support for a more multi-cultural

m(~')Ved
m(~'lVed

from a devotion to

growth at any price to a concern about the environment nnd the preservation of our
history, flora and fauna. The last decade saw the· rise of the women's movement, of
anti-discrimination boards, of efforts to eradicate 'sexual oppression'. There has been talk
.rights of "the child. Next year will be the Year of Disabled Persons. I predjct that
of the .rightsof
the growing numbers of the aging in our society will lead to new emphasis upon the rights
of the old. Successive governments have carried forward policies to reverse decades of
neglect and worse in relation to our Aboriginals. These are just a few of the recent social
changes.
For Some citizens, especially those of the older generation, it must all seem as
a5
if the world has
hns been turned on its head.
hend. Not two decades ago, it was the received cultural
wisdom that Australia was a man's country of decidedly British values. Others could like it
had to comply with the accepted norm and
nnd be assimilated and
or lump it. Everyone they hod
intcgrated into it. Now the despised nnd disadvantaged groups ,of
,.of the recent past
post are
integrated
listened to earnestly with

growin~
growin~

community appreciation:
oppreciotion: ethnic groups, women,

homosexuals, paraplegics nnd the disnbled, the

mentally ill and retarded, women,

Ahorirrinnls, the old. Football and
nnd cricket still draw record crowds but so
50 now do our
Aborie-innls,
PUritnn m'orolity hlL'l !;iven
theatres, our films nnd the orts generally. Puritnn
I;iven way to open
advertisement of massav,c
mossar,-c parlors. Nude benches flourish in at
nt least
warmer
advertiscment
lenst some of the wormer
Stutes.
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These chonges cannot come about without affecting the law and its institutions.
People, including people in high places, begin to ask why there are so few women in the
judiciary

of

Australia?lO

Why

various

laws

still

discriminate

against

migrant

newcomers?ll Why the criminal law con tines to enforce, in the so called 'victimless
crimes', attitudes to morality which are not now held by the great majority of citizens. In
no

~ther
~thet"

Commonwealth Act has the changing community morality been more vividly

reflected than in the Family Law Act 1975. That Act substantially replaced the notion of
fault as l!!.e
t!!.e basis for the disillusion of marriage, replacing it by a new test: the
irretrievable breakdown of the marriage. In a time of tranSition, it is uncomfortable for
those who cling to the values and certainties of the past. There are many sincere citizens

ot
who bemoan the radical changes, some of which I have touched on. No recent piece of
Federal legislation has been so beset by heartfelt controversy than the Family Law Act
itself. Yet if community attitudes and standards are changing, the endeavour through the
law, to enforce the attitudes and standards of an earlier time is bound, in the end, to fail,

at earlier
unless it has substantial support or at least acquiscance in the community. Laws of
times applying on a social base that has shifted tend not to uphold past morality but
simply to bring contempt for the law and its"institutions. They breed cynicism and even
corruption which undermines the rule of law itself. The moral of this tale is that. whilst
cButiously, its rules and their enforcement should never be
the law must necessarily trend cautiously,
too far distant from current perceptions of right and wrong. When those perceptions are
changing rapidly, as they are just now, it is a difficult time for law makers and those who
advise them. In a time of transition, it is also 8a difficult time both for those who ·support
attitudes. of each must be
reform of the law and those would cling to old ways. The attitUdes.
understood and respected.
low is the
Dynamic Science nnd Technology. The fourth force for change in the law
dynamic of science and technology. The birth, in recent weeks in Melbourne of 8a child
fertilised in vitro heralds remarkable developments in biology which will pose dilemmas
for SOCiety
society and the law. Cloning, which has been developed in plants and more recently in
told. a feasible possibility for human beings. Humnn
Human tissue
prize bulls is now, we are told,
transplantation is occurring regularly in all pOorts of Australia, as scientists overcome the
body's natural immune rejection of organs and tissues from other persons.
The

rnpid
repid

develorments
develormcnts

of

computerisntion,
computerisetion,

particulnrly

as· linked

to

telecommunications, pres.ent many
mnny problems for society, including
a
includin~ its educntors. ny 8
dazzling amounts
remarkable combination of photo reduction techniques, daZZling

o~

informntion

cnn now be included in the circuit of n tiny microchip: The computerised society may
can
thc vulnerability of society, mAgnify
magnify
reduce the needs oC
of employment, incrcnse the
data bases and cndnnr,cr the privacy of individuilis.
reliance on overs ens dRta
/

aUf
OUf
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These and other developments raise questions which the law of the future will

hove to answer on behalf of society. Should human cloning be permitted And if so under
what conditions. Is it acceptable to contemplate genetic manipulation, consciously
disturbing the random procedures that have occurred si~ce the beginning of time? In the
case of artificial insemination by a donor- other than a husband, what rules should govern
the discovery of the identity of the donor, if this is ever to be permitted? What rules
should govern the passing of property and how can we prevent accidental incest in a 'world
dala about
of unidenti!ied donors? Should we permit the storage of sensitive personal data
Australians in overseas data bases and

~f

so under- what conditions? What r-equir-ement

should be imposed for the supply of data in one

comp~ter
comp~ter

to another-? Is the systematic

matching of computer tapes a per-missible check against fraud or a new form of gener-al
submitted to jUdicial
judicial pre-conditions? Under what
search warrant which should be SUbmitted
circumstances nre we pr-epared to tolerate telephone tapping to combat crime? Is junk
mail a passing nuisance or unacceptable invasion of privacy?
Almost ever-y task given by successive Attor-neys-General to the Law Reform
Jaw. In our
Commission raises an issue about the impact o(science and technology on the Jew.
project on criminal investigation, we had to look to ways in which police procedures could
advances.I 2 In
have grafted onto them the advantages and disciplines o( new scientific advances.l
our- report on human tissue transplanlltion, we had to work out the rules that should govern
pers0!l ~or the benefit of another. 13 We also had to
the taking or organs from one pers0!1
answer the question of how death is to be defined in modern terms. Should young people
ever be entitled to donate a non-regenerative organ to a sibling and if so under what
conditions? Should positive donation be required or can we legally impute 8a gtmeral
community willingness to donate organs after death. Our project on defamation law
required us to face the r-ealities of defamation today: no longer an insult hurled over the
corners of the country.I4
country.14 OurOur
back fence but now a hurt that may be carried to the four corner-s
reference on pr-ivBCy
pr-ivBCY

requir~s
requir~s

us to examine the ways in which we can preserve respect

for individual pr-ivacy whilst taking advantage of the computerisation of .society. IS Even
our. most r-ccent project on reform of the law of ev-idence requires us to rescrutinise some
of the accepted rules of evidence against modern psychological and other studies which
su~.gcst
su~.gcst

t~nets of the law do not stand up to empirical
empiricnl scrutiny.
thot many of the accepted tenets

nnd the advent of the new information science should be seen in the
Computinr, and
intro<1uction of electricity: it will b,e
pcrmellte nlmost every aspect of
same way as the introfluction
b.c pcrmcntc
life. ,Its
life..
Its impnct will not be confined to factory workers. None of the professions will be
exempt.
cxempt. 16

-8Tr.
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Ignorance, fear, a fealing of remoteness, costliness, inaccessibility. All too
often these are the 'reactions of good decent Australian citizens to. their law, its

~j

institutions and procedUres.
procedures. We are living through a time of transition. I have sought to
identify the chief forces that are at work for the change of the law. We should be doing
more than we are to identify the forces for change. We should be doing more than we are

to inform citizens about their rights and duties in a time of chang-e.
change. We should be doing
more than we are in consultation with the community affected to adjust our laws,

institutions and procedures to the changes that are taking place.

, .. -
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