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FIRST NATIONAL REPORT ON SENTENCING

.On 21 May 1980 the Commonwealth Attorney-General (Senato:_- P.D. Durack,
@.C.) tabled in the Australien Parliament the fifteenth report of the Australian Law
Reform Commission, }fgentencing of Federsl Offenders,] The report is & major
document. It is the first concerted national study of sentencing ever carried out in the
Australian Commoniwealth. The Commissioner in charge of the project was Professor
Duncan Chappell. In its work, the Law Reform Commission collaborated with the
Australian Institute of Criminology, the New South Wales Law Foundation, a team of
consultants drawn from all barts of the country and varying interests in the criminal

justice process and large numbers of judges,  magistrates and concerned citizens. The

report is & major enterprise describing for the first time in any detail the Federal
involvement in the eriminal justice system irj Australia. It contains a detailed study of the
lack of uniformity in the punishment of convieted Federal offenders, the use of
imprisonment, prisdn conditions and grievance mechanisms for Federal prisoners, Federal
parole and alternatives to imprisonment. It includes discussion.of the means of guiding the
discretion of judicial officers in the sentencing Federal offenders, .so that greater
uniformity caﬁ be achieved in their treatment. It eoncludes with a detailed analysis of
compensation for the vietims of Commonwealth and Territory crimes and an analysis of
the many tasks that remain for the completion of the comprehensive reference received

by the Law Reform Commission.
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To the Com:mission's report are attached d number of sppendixes. These include
eopy of a questionnaire survey which wes sent to all Australian judges and magisirates
engaged in sentencingz; copy of the preliminary report on the analysis of the returns of
this surveys; copy of a questionnaire which was sent to Federal prosecutorsi4; copy of
‘a quéstionnaire which was distrii:uted to all Federal prisoners and’ to certain State
prisoners in gaols throughout Australias; and an analysis of inconsistencies in
Commonwealth legislation providing for the punishment of coffem:es.6 Finally, the
report attaches two draft Bills for Commonwealth Acts. The first proposes a Crimes Aet
Amendment Act 198[!.7 The basic purpose of this draft Bill is to provide guidance upon
the use of imprisonment in the case of convicted Commonweslth offenders, to make
provision for the enforeement of orders for imprisonment in default of payment of fines
and to make available State punishments as alternatives to imprisonment, in the case of
persons convicted _of -certain Commonwesalth offeneces. The second piece of draft
legislation is for a Federal Criminal Injuries Compensation Act to provide for the vietims

of Commonwealth and Territory erimes resulting in death or bodily narm.?

It is not possible in this note to do more than to sketch the nature of the.
Commission’s inquiry, the principal recommendations and the tasks that remain
outs{anding. The Feport was presented as an interim report for several reasons. In the first
place, important amspects of the reference remain to be completed. Secondly, ;ﬂl‘i‘
Commission has 'estgbﬁlshed a -detailed procedure of consultation -and commppi__’t_g?
discussion as a pre-requisite to final recommendations for law reform that will last. The.
severe deadline for report imbosed by the Attorney-General with a view to having. }_1&_"
document available for the United Nations Congress, prevented the completion of publ .
hearings in all parts of Australia and other consultations en its tentative propossls..
will now be possible on the basis of the Interim Report. When the consulta,tionng'__,_.fv :
concluded and the remaining items for study are completed, a final report will.be
presented to Parliament probably attaching .comprehensive legislation for .a Federal.
sentencing statute. In the meantime, the legislation which is presented is put forward in a:
final form because it was included in the Commission's earlier discussion paper. anfl

discussed in all parts of the country, meeting little or no opposition. The same unanimity.
cannot be expected in respect of the other matters dealt with in the report and full
procedures of consultation must be exhausted before final proposals are advanced..

PREPARING THE REPORT: LEGAL AND EMPIRICAL RESEARCH

The reference on Sentencing of Federal Offenders was received by the. :Té}ﬂ‘;"
Reform Commission in' August 1978, Tt could scarcely have been couched in more ample’
terms. The Commission Started its task facing the well known lack of readily availabl
Australien data on the imposition of punishment on offenders, Federal and State alike.
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In genere! there are no adequate, reliable and comprehensive and national
eriminal justice statisties in Australia. Those that do exist are not readily
available on a uniform national basis. Further, there has been almost no
empirical research conducted on sentenecing in Australia. These twe glaring

omissions have made preparation of this report <!ift’ieu1t.11

Within the short time fixed by the Attorney-General for the presentation of an Interim
‘ '{Report and the relatively small resources of the Commission, a comprehensive research
“program was nevertheless initiated designed to close the most important and eritical of
the data gaps. In terms of legal res’eérch, of the orthodox kind, a number of specific
studies were initiated to examine sentenecing In Australia. These siudies addreséed
senteneing and punishment as explained in the decisions of the courts, in the practice of
other-criminal justice offieinls or as provided fer in legislation. Eight senteneing research
;fpapers were produced and widely distributed for comment and criticism. These papers
dealt with the following topies:

~* Séntencing Dispariiies. 'An Analysis of Penalties Provided in Commonweslth and -

Australian Capital Territory Legislation’.
(J. Gilehrist)

* Offender Minimum Standards. 'Minimum Standards for Treat—ment of Federal
Offenders’ (M. Richardson)

* Fines. 'Alternatives to Imprisonment: The Fine as a Senteneing Measure' (J. Scutt)
* Community Work. "Community Work Orders as an Option for Sentencing' (J. Seutt)

* Federal Jurisdiction. 'Sentencing the Federal Offender: Jurisdictional -Problems' (R.

Davies) }
* Parole. 'Federal Parole Systems" (M. Richardson)

* Sentencing Discretion. 'Limiting Sentencing Diseretion: Strategies for Reducing the

Incidence of Unjustified Disparities? (I. Potas)
* Probation. 'Probation as an Option for Sentencing ' (J, Secutt)

In addition to legal research of this kind, five projects for the systematic gathering of
relevant empirical data were completed by the Commission. These included:

A



-4 -~

* & National Survey of Judges and Magistrates;
* p Survey of Federal Prosecutors;
* a National Survey of Offenders;
. * a Survey of Public Opinion;
* a Survey of Federal Police Files. .

This is not the time to detail the methodology, contents, return, validity, outcome and
implications of these projects. It is, however, important to make the point that the
proposals of the Commission draw very heavily upon the information and opini'ons supplied
by the critical actors in the eriminal jﬁstice drama. The future of sentencing reform in.
Austraiia will almost ceriainly be influenced by this insight into the thinking and conduet. -
of the chief dramatis persdnae. The time for considering sentencing reform as 8 matter to

‘be studied in isolation from empirical data has passed. Anyone who approaches the reform:. -
of the practice of sentencing by an analysis only of what is said in legislation or in the .-
decisions of the Courts of Criminal Appeal is almost certainly bound to proffer.:
ineffective and ephemeral reforms which do not eome to grips with the realities of
senteneing practice, including in the Magistrates' Courts where 90% of sentencing in

Australia is done.

NATIQNAL SURVEY OF JUDGES AND MAGISTRATES

Perhaps the most interesting and certainly the most controversial of the-
surveys completed by the Commission was the National Survey of Judges and Magistrates.} ‘
Late in March 1979 a deteiled questicnnaire was distributed. to 506 judicial ofﬂf{jcersa
throughout the country asking their views on a number of importént topies. The project.isz. ~
believed to be unique, at least in common law countries. It was .completed jointly. with the= '_
Law Foundation of New South Wales. About 75% of the Judlclal officers of Australla (367)-
contacted by the Commission returned completed questionnaires. Many added usefiil and o
detailed comments sbout the problems of sentencing. Some whe did not complete theg '
guestionnaire explained that by reason of special postings {(e.g. to workers compensatton
or industrial functions} they were not involved in sentencing. The response rate of 75%: i
very high for a voluntary survey. It is certainly high enough to provide a statistically‘validﬁ?{
semple of the judieial officers of Australia. Only in one State, Vietoria,. were -ihe?:'-,
responses disappointing. Although the responses from magistrates in Vietoria -were the
highest in eny State in the country (88.6%), the responses from judges were the lowest in
the eountry. Only 35% of the Supreme Court and 12.5% of the Country Court returned the

survey f orm, 12

This low response followed a cireular letter to the judges by the Chief
Justice of Vietoria expressing misgivings about the survey and its purposes. The fol-lo\f"-’ing_
table, adopted from the report, shows the percentage returns of the Judicial Officer

Survey in the several courts of Australia.
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Table

Bsiekground and Response Rate National Sentencing Survey
of Australian Judicial Officers 1979

Federal Supreme - | Distriet Magistrates'

Court Courts and County Courts
Courts
New South Wales 100.0 64.5 77.4 79.0
Victoria ) 87.50 35.0 12.5 - . 88.6
- South Australia . ) 100.0 69.2 21.8 70.3
" Western Australia’ T ™A 85.7 - 83.3 885
“ Queensland N.A. | 62.5 75.0 79.6
Tasmania N.A. - 83.3 N.A. 78.5
Northern Territory 100.0 N.AS N.A. 71.4
Ausfralian Capital Territory 57.4 N.A. N.A. 100.0
-

Total 86.3 B54.9 56.2 81.7

The Law Reform Commission's interim report already draws on. the preliminary results of
the survey.. The -final report will contain & -detailed analysis. The -vast majority - of
" ‘respondents to the. Judieial Officer Survey, judges and magistrates, indicated that they
were of the.view that there was a need for reform of sentencing in Australia. Only 2.3%
of respondents were of the view that no aspect of sentencing was in need of z-efor-m.13

. The chief factors identified by respondents to the survey as being in need of reform were:

* the provision-of more sentencing alternatives to judicial officers;
* provision for greater uniformity and consistency in sentencing;

* review of sentences ahd penalties currently provided for by law;
* probation and parole;

* clarification of the objectives of Sgt.»n'cencing.]l‘4
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There are some who are dublous about the value of opinion surveys and detailed analysis
of sentencing practice and statistics. Though the human element in eriminal punishment
must -never be overlooked, there is room for more science then exists at present.
Inconsistency and disunifor}nity in the name of individual judicial discretion may be no
mere than lazy self-indulgence on the part of a legal profession resistant to change. The
defence of the right of the judge or magistrate to have his personal idiosyneratic views, at
the cost of the citizen coming before him for judieial! punishment, is no longer tolerable.
In a technologieal and sophistieated world, in the sge of organ transplants, inter-planetary
expleration and the mierochip revolution, we in the law must be more open minded about
the need for greater efficiency, consistency and modernity in what we are doing and how

we do it. John Hogarth in his book Sentencing as a Human Process put it well:

Until recently n student of fhe judicial process could roam freely through
literature and only an occasional statistic would mar an otherwise serene.
-landseape of rhetoric. He now faces a very different situation. Opening any;
recent book he may find himself confront chi squares t-tests and even’
regression equations and factor analysis. These disconcerting experiences:
inhibit adventure beyond the safe confines of law books, and they also tend to-.
encourage a form of sectarianism where virtue is made out of ignorance and:
any researcher who uses anything but the most elementary research tools:is.
seern as an.invader who threatens to subvert theory to the interests of a strange !

and irrelevantﬁﬁethodological gamesmanship.15

It is encouraging that such en overwhelming majority of the Australian judiciary, judges.
and magistrates alike, took such an active and vigorous part in the Commission's judicial.

survey, Whilst the Commission did not always follow the views of the judges-an
magistrates, any more than it blindly edopted the views of prisoners, prosecutors or:-the:
publie (as revealed in a national public -oéinion poll) its recommendations are not made:in
ignorance of these views. Furthermore, the law makers will have these views before the
when they consider the recommendations we have put forward. Where we have differed;
the differences are explained and we seek to justify them. This is the proper role of 'f_;;Lé
Reform Commission: to explain and clarify the current lew and practice, to elaborate, the
problems therein as perceived by praetitioner and non-practitioner, to.isolate the pc_)'lif!_Y;j
issues for decision by the lawmaker and to put forward proposals which have been tested '
before the expert and the general community. i

A PLETHCRA OF SENTENCING REPORTS

The Australia Commission's report was not pfoduced in isclation. Througho!
the ‘common law world there is an expanding debate about the laws, practice and:
principles of punishment. In the United States especially, numerous proposals for_thé' '

revision of sentencing laws have recently been considered. In many cases they have bee



_m'g;lémented by legislation. The most important move for a comprehensive and national

peform of sentencing is in the United States where a new Federal Criminal Code is
'Lproceeding through the Congress. The Code's stated aim is thet of achieving greater
“certainty and consistency in the imposition of punishment. It proposed the establishment
_of a Federal Sentencing Commission without power to lay down guidelines to be observed

- by Federal judicial v:.affice:'s.16

7 In Canada, the Law Reform Commission of Canade in 1975 publisﬁed a major
_ report on sentencing. The most novel aspect of this report was the new emphasis it placed
on the needs of vietims of crime and of the public. The Australian Commission has picked
up this theme and carried it forward to important proposals for vietim compensation and-
 restitution in the Commonwealth's sphere in Australia.l”

In Britain a number of contemporary studies are directed at sentencing Teform,
particularly to reduce disparities in sentencing. In 1978 the Advisory Council on the Penal
S'ystem released a report containing propesals for quite radical changes in the maximum
statutory. penalties available for serious offences. In the same yeer -a Working Party
established by the Lord Chaneellor's Office published a series of recommendations for the
.—f-ormal training of judges and other sentencers. Since the publication of the Law Reform
Commission's report a new study has been released by Roger Tarling of the Home Office
Researeh Unit into Senteneing Practice in Magistrates' Courts, 12 The study involved

the analysis of 30 English Magistrates' Courts. It acknowledged that in a local system of -
dispensing justice, involving some 23,000 magistrates organised in about 640 petty
sessional divisions throughout England and Wales, there was bound to be varietion in
sentencing practice. In fact, Tarling's report does show that wide variation -oceccurs
between the 30 courts Jalmﬂysed.19 Apart from the detailed scrutiny of statistieal
material, the author interviewed individual elerks about the organisation and working of
their courts. Special problems attend the reform of sentencing in Magistrates' Courts in
England. Although problems attend reform in Australia, prinecipally because of the Federal
nature of our Constitution, it is belleved that our difficulties may be fewer than those of
Britain with its substantial Iay partieipation in the loedl judicial process.

In New Zealand too efforts have been made to reform sentencing. The court
system of that country, as a result of a series of recommendations made in 1978, is
presently in the process of significant change, including change affecting the Magistrates'
20 1 November 1979 the New Zealand Minister for Justice indicated that a

major review would be conducted concerning New ‘Zealand‘s penal poliecy and
21 ’

Courts.

- Institutions.
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Quite apart from these overseas efforts, the Law Reform Commission had
before.it a large number of reports of relevant Australian inquiries directed at various
aspects of crimiﬁal justice and penal law reform. The most important and comprehensive
of these is the 1973 Report of -the South Australian Criminal Law and Penal Methods
Reform Committee, chaired by Justice Roma Mitehell. 22 As a result of crises in the
various Australian correctiongl systems ;iluring the 1970s a number of Royael Commissions
and Committees of Inquiry reported on aspeects of punishment, particularly imprisonment
and parole, Thus, the Commission had before it the report of the Royal Commissions into
New South Wales Prisons conducted by Mr Justice Nag1e23, the report into New South

24

Wales Parole Releasé Procedures made by s Committee chaired by Judge Muir™’, a-

report- on the Western Australian Parole System by Mr K.H. Parker, Q.C.,25 and -a
report by the Nelson Committee in Victoria.z'5 Numerous other inguiries are proceeding
or have lately been completed which will be relevant for eriminal law and punishment. At
a Commonwealth-level, the recent report of the Royal Commission on Drugs is cbviously

most relevant.27

Australia begaﬁ its recorded history as a penal colony. It is therefore not
surprising that it has seen the various philosophies of and attitudes to eriminal punishment’
come and go. The philosophy of rehabilitation has come under close serutiny recently &5
the general conclusion is increasingly drawn from the studies of the. effectiveness of
various 'kinds of treatment, that the prospects for reformation of eriminels by meens of *
available sentencing policy are all too frequently poor. This depressing discovery and thé -
late emphasis upon greater consistency and equality in punishment has led td new: -
- attention to the view that the prime business of penal policy is to ensure that Hust
desserts' and no more are visited upon the convieted eriminal offender.?8 Prisons: were 7
once called 'reformatories’. But if they do not reform, and on the econtrary all t&o" -
frequently instil eumulating eriminality, whilst costing the community dear, new effort =",
must be made to find viable, effective and just alternatives. Those alternatives should be* 3%
less expensive both in cost to the public and in their human toll on the convicted offender.”. *-

Considerations such as these, drawn from the international debate on punishinenty
overseas and local reports on the subject, elaborated by the Commission's own legal-and: .
empirical research have led to important proposals for the referm of sentencing as. it -
affects offenders convicted of Commonwealth crimes.

THREE MAJOR THEMES

In the course of the report Sentencing of Fe:ieral Offenders, three major
themes emerge: ;



. . * Consisteney and Uniformity. The first is the need to ensure greater consistency and

e uniformity in sentences imposed on Federal offenders wheraver they are convicted
throughout Australin. The report collects the evidence of present inconsisteney. It
proposas that greeter consistency be introduced and it suggests that this should be
done by taking a number of steps -

. The establishment of a national Sentencing .Council comprising - judges,
magistrates and others for the consistent overall development of sentencing law.-

. The provision of sentenecing guidelines, by that Couneil, for the prosecution and
sentencing of Federal offenders, not as legally binding on the decision maker but
for his guidance towards the fairer and more uniform exereise of his discretion.

. The revision of penalties provided for in Commonwealth legislation, which
penalties the report discloses in many ecases to be inconsistent, outdated,
anomsalous and in some instances, unacceptable. )

. The channelling of appeals in Federal criminal cases, ineluding sentencing:
appeals, fo the Full Court of the Federal Court of Australia in place of the
Courts of Criminal Appeal of the several States, as at present. '

. The standardisation of remissions for Federal prisonrers throughout Australia,

wherever they are held in custody.

. The uniform improvement of conditions in prisons in Australia in which Federal
prisoners are held, so that they meet national minimu'm standards for the
treatment. of prisoners. No longer should the Commonwealth surrender its-own
separate responsibility for its prisoners by simply handing them over to State
custodial institutions. '

The abolition of parole in the case of Federal offenders (with consequent
alteration and general reduction of Federal sentences so that they are the actual
sentence to be served), If this suggestion is delayed or  mot accepted, the
Commission has proposed the reform of parole to make its procedures and
outcome fairer and more consistent in the case of Federal prisoners.

* Vietims of Crime. The second theme is the need to do- more fer the vietims of

erime. The report proposes the establishment of an adequate Commonwealth
vietim compensation Scheme. It also suggests ways in which a greater emphasis
could be placed on compensation and restitution orders, so that more is done by the
criminal justice system for those who suffer as a result of a Commonweslth or

Territory crime.
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* Alternatives to Impriscnment. The third theme, is the desirability of finding new

alternatives te imprisonment given its proved cost both in human and financial
terms and its tendency to contribute 'to continuing eriminality. For this purpose,
the report proposes a number of specific reforms.

First it suggests enactment of & legislative direetion from the Commonwealth Parliament
that imprisonment should be used (unless otherwise specifieally provided for by law) only
where no other sanction would achieve the objections contemplated by the law. A number
of . specific principles are proposed.to guide the judicial officer in the imposition of
imprisonment upon persons convicted of Commonwealth offences, so that he will know the
faets which .the Parliament considers as appropriate to have in mind in.imposing such a
sentence. Already, in Britain and New Zealand legislation has been enacted in an
endeavour to reduce the use of imprisonment and to encourage the use of alternatives.
Secondly, the report proposes, the provision of seﬁteneing guidelines by the Sentencing
Couneil will, it is expected; not only ensure greater consistency and unifor-mity in
punishment but also a reduced use of imprisonment, so that imprisonment is preserved for
cases where mo other available sentence is appropriate’.29 Thirdly, it is suggested that
courts sentencing offenders against Commonweslth laws ‘should have power to impose
non-custodial sentences which sre available in their . jurisdietion but not ecurrently
available in the case of. Commonwealth offences. Many of the Australian States and
Territories have alreads'r"iadopted innovative punishments, short of orthodox imprisonment.
The innovations include community service, periodic detention and work release. The
draft legislation attached to the Commission's report would, if enacted, permit judicial
officers to impose on Commonwealth offenders a like range of sentences as. is available.in
the jurisdiction of conviction for persons convicted of State or Territory offences in-that
jurisdictiori..Fourthly, the report. also suggests the development of new alternatives to
imprisonment for use in Federal cases. '

CONSISTENCY AND UNIFORMITY IN PUNISHMENT

A major concern of the Law Reform Commission's project was to identi'f§ the
chief sources of inconsisteney and disuniformity in punishment of persons convieted of
Commonwealth offences. In & large ecountry of seattered comimunities, it is not surprising:
that elements of inconsisteney and disunifermity should emerge in the eriminal justice
system. In the Australian Federal system of government and particularly given fhe_
‘autochthonous expedient’ (by which Federal offenders. are usually bailed, rchg_ré?_dgf
eommitted, tried and imprisoned and otherwise punished by State officers), disur_li“f-él"mity :
is almost institutionally guaranteed. Since the federation of the Australisn colonies in;
1801, the Commonwealth Parlinment has enacted many laws containing criminal offences:
and punishment. It has lately provided policing and other Federsl agencieé to.investigate,
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‘those offences or many of them. Even more recently, it has established a new superior

court, the Federal Court of Australia. But for‘all these moves towards a truly

Commonwealth eriminal justice system, the great bulk of the work of dealing with

'Federal crime remains today where it has always been, with Stafe agencies. Persons
accused of Federal offences are tried in State Courts. They are sentenced by State
mégistrates and judges, When sentenced, they are (exeept in some cases in the Northern
Territory) held in State prisons pursuant to a constitutional obligation of the States to
receive in its prisons persons accused or convicted of offences against the laws of the
Commonwealth.30 Although decisions to grant perole to Federal prisoners or to release
them on licence are made by Commor{wealth authorities, as a result of the langusge of
. the relevant Commonwealth Aect, quite different parcle provisions apply to Federal
offenders accofding to where they are convieted in different parts of Australia. Parole
supervision is provided by State parole and probation officers. Institutional factors such as
these combine to'incorporate the Commonwealth offender overwhelmingly into the
criminal justice system of the particular State (or Terrvitory} in which he was charged,
prosecuted and sentenced. '

Because there are. important differences in practices amongst prosecutors and
sentencers in different jurisdietions of Australig, established élearly in the Law Reform
Commission's report, inevitably these differences result in disparities in the punishment of
Commonwesalth offenders in different parts of the country. Although the criminal justice
dats, availablé to the Commission was. poor (being a species of the generally lamentable
Australian criminal .end penclogical statisties)  they convineed the Law Reform
Commission that Federal offenders, convicted in different parts of the country, were
being treated in significantly different ways.

Quite apart from . the institutional considerations which lead to an
interjurisdietional disuniformity and disparity, there are very large elements of personal
diseretion which, even within one jurisdietion, lead to differences of punishment which are
significant. The elements of inconsistency begin at the very earliest stage of the eriminal
justice proeess, The prosecutor has the resp&nsibility to decide whether or not to charge
an offender and, if a charge is laid, which of several usually available he will choose_ias
appropriate to the ecircumstances. If no charge is laid, no official,punishment. will follow.
Punishment- is then left to the vagaries of the conscience of the offender. If a lesser
charge is laid, thet decision inevitably effeets the maximum punishment that may
subsequently be imposed by a magistrate or judge. After conviction', the range of
punishment that may be imposed on the offender is usualIy expressed in ample terms, the
legislature doingr virtually nothing to guide the sentencer: simply stating the maximum he
may impose. Even where there is an appeal, appeal courts, ineluding the Courts of
Criminal Appeél, will usually uphold the legitimate exercise of the wide personal
discretion proposed in the judieial officer, not interfering simply because the punishment
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imposed was atypfcally high or atypieally low. Except in the most general terms, there is
no endegvour by the court system to rationalise and systematise the business of getting
consisteney in punishment, giving due weight. to factors relevant to the offence and
considerations -personal to the offender. The High Court of Australia has shown a marked.
disinelination to become involved in effective sentencing review.

Faced with these considerations, the Commission was obliged to meke a
threshold deeision. Is it better to ensure that convm‘ted Federal offenders are treated as
.untfoxjmly as bpossible throfighout Australie? Or should the emphasis of the
Commonwealth's criminai justice systefn remain that of integrating Federal offenders into
' the local State or Territory machinery of criminal justice, notwithstending that such a
poliey will inévitably result in disparfty in the treatment of like Federal offenders,
depending upon where they are charged and tried in Australis. Until now, the
Commonwealth's law and poliey have chosen the course of integration into the local State
or Territory system. The proliferation and likely futire growth of Federal crime, the
availability end desirability of remedial machinery and the importance attached to .
equality of punishment as an attribute of justiee, has led the Law Reform Commission to ‘

the view that the time has come for a change in the Commonwealth's policy.

One member of the Commission (Professor Duncan Chappell) was inch'n'ed'to

propose}i’ the establishment of an entirely separate Federal cr:mmal justice system, such*

as already exists in the United States and to some extent in Canada. The majority of th‘ :
Commissioners were of the view that present disparities and injustices from Jurlsdlctlon '
to jurisdietion eould be substentially removed by the adoption of a somewhat less radlcal

reform. This would, at the cne time preserve the unique role of State agencies in handlmg
Commonwealth offenders end remove the more unaeceptable sources of d:sparlty
(institutional and personal} in the punishment of Commonwesalth offenders in- different
parts of Australia. Put shortly, the Commission's unanimous view is that it is Unacceptable
that an offender against the same Commonwealth law should be treated mgnlfncantly
differently in different parts of Australia, whether in the deeision to prosecute; the:
nature of the prosecution brought, the sentenee imposed or the manner in which: it"‘is
served. To promote nationwide uniformity and consisteney in the punishment of convlcted
Commonwealth offenders a number of proposals are advanced. They include:

* the provision of openly stated and uniformly enforced guidelines for Fe eral
prosecutors. )

* A major review of the Commonwealth's statute boék to remove the many 1'n"tel‘n

disparities and ineonsistencies which presently exist in penalties prov1ded fOl'
current Commonwealth law, '
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" * The provision of a new line of appeal in Federal eriminal cases to the Full Court of
the Federal Court of Australia,r so that a single national court will lay down
prineiples of pﬁnishmeﬁt for Federal offenders, wherever they may be convicted in
Australia, : ‘

* The abolition of parole in the case of Federal offenders and its substitution by a
more determinate procedure for the post-sentence release of Federal prisoners.
Alternatively, if parole abolitioﬁ is not accepted or is delayed, significant reform
of the Federal parole systerﬁ is proposed to make it more principled, consistent and

fair,

“* The establishment of a national Sentencing Council, one of the major functions of
which is to develop guidelines for the consistent exercise of sentencing discretions
when ‘judges and magistrates proceed to impose eriminal punishment on convicted
Federal offenders. -

* The improvement of conditions in prisens where Federal prisoners are housed, so
that they accord with international and nationally reéognised minimum standards
for the treatment of prisoners.

* The provision of an accessible and confidential grievance mechanism so that

Federal prisoners having complaints about prison administration (normally State

administration) ean have such complaints fairly determined according to law.

AN AUSTRALIAN SENTENCING COUNCIL

Un&dubtedly,_ the most far-reaching recommendation in the Law Reform
Commission's report is that the Commonwealth should establish an Australian Sentencing’
Council. The aim of this move is to ensure that geﬁeral uniformity and consistency of
eriminal justice punishment is made & matter of 'good management rather than gaod
fortune. Tt is proposed that the Counecil should ecomprise the majority of judic’i.al officers,
inctuding at least one magistrate. It should include other people with relevant expertise
and community interest. It should have appropriate administrative and research stipport.
All members should serve part-time. The report of the Law Reform Commission reflects
the judicial survey in rejecting legislatively determined and highly specific mandatory
statutory punishments. This is one course that has developed in the United States as a
-direct reaction to the percei\}ed unfair disparities in judicial sentencing. The Law Reform
Commission's report urges a different course. Although there is undoubtedly a need to
cure manifest inconsistencies, injustices and omissions in Federal laws, the mandatory
sentence is not recommended. On the contrary, it is suggested that the mandatory
statutory sentenee is too susceptible to ephemeral politicel pressure towards the

ineffective increase in levels of punishment. Furthermore. it exeludes dua annsideration
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being given to the pafticular circumstanees of the offence and the personal
characteristics of the offender.

What is needed is a system which at once preserves the humanising element of
diseretion in sentencing but submits it to clearer, more specific and principled

guidance.31

The report proposes that the Sentencing Council should prepare detailed and publicly
available guidelines which spell out the general and particular criteria which the
sentencing judge or 'rﬁagistrate should keep in mind in the exercise of his diseretion in
punishing persons convicted of Commonwealth offences. The guidelines ‘are not to be
coereive, substituting one form of oppression for another. Instead, they should provide
judicial officers with publicly. availeble guidance {grounded in proper statistical analysis)
8s a supplement to court decisions. The latter too often depend-upon haphazard, chance
factors of appeals. They are too frequently subject to the understandeble reluctance of
appeal courts to interfere after the event with the trial judge's determination. Publiely
available sentencing guidelines should replace informal 'tariffs’, 'tariff books', hurried
conversations in the corridor between judges or magistrates and the idiosyncratic
considerations which at present affect the practices of sentencing and eriminal
punishment,

The idea of a Sentenecing Council and of sentencing guidelines is not new, Similar
developments are proposed nationally for the United States and have already. been
implemented in a number of State jurisdictions in that country. They.preserve.the
appropriate element of judicial discretion. They preserve judicial pre-emmence n
sentencing. They do not oppressively bind and coerce the judiciary. On the contrary they
supply & measure of order and clear thinking in a vital but often unsystematie actmty— of
the judiciary. Furthermore, they do so in the open and thereby submit the process fo &

proper and much needed public review. In practice, in many States of the Umted States, _
where guidelines operate the judicial offiecer is supplied with a 'grid' which shows m :
case the meen sentence applicable having regard to the statutory maximum, the nature of
the offence and the baekground and personal characteristics of the offender
Representatives-and the offender himself may address the bench on the particular welght
given to the ‘prime! factors. If the bench disagrees with the 'mean’ as calculated for the )
case, he may do so but must provide the reasens for doing so. The gmdehlnes them§§_1V§=
are regularly reviewed by the judiciary. Sueh a review is proposed here by the Austrahg
Sentenecing Council, The thinking of the Law Reform Com;nission is put thus:

Senteneing is too important a matter to be left in its current uned-or_dinéte
state. A grester measure of order and consistency must be brought into th
process. This is particularly neéded in a Federsal country such as Australia,.
geographical distance and institutional arrangements exacerbaté
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FEDERAL PAROLE ABOLITION OR REFORM

The second major proposal of the Law Reform Commission's report is that parole
should be abolished in the case of Federal prisoners. There seems little doubt that parole
originated in & humane endeavour to modify the harsher aspects of punishment, to
‘#heourage good eonduet in prison and to afford the prisoner a hope of early resteration to
rormal life. Unfortunately, apart from perceived disparities in initial sentencing there is
no aspect of criminal justice which creates sueh feelings of injustice (in many cases
justified) than the disparities of parole, as eurrently administered in Australia. Parole has
. many failings, dealt with at length in the Law Reform Commission's report. They include
"~ four prineipal defeets, First, it promotes indeterminaey and uncertainty in punishment.
Secondly, it assumes that conduct in soeiety can be predictéd at ail on the basis of
‘conduct 'in & cag‘e'.s‘qf Thirdly, it is presently conducted largely in secrecy and most
parole decisions are simply not reviewable in an open court forum. Fourthly, it is to a
large extent a charade. A long initial sentence is imposed. But judicial officers, the
prisoners themselves and now the community at large, all know that the "long sentence’
will ‘not genéra]_ly be served. Rafher g mueh shorter sentence will be served, the exact
length of time depending upon unreviewable administrative diseretions made in secret on
the basis of material whieh is untested and frequently unknown to the subject whose
liberty is at stake. -

But if these‘are general objections to parole, particular objections can be
directed at the parole of Commonwesalth offenders in Australia. Of all the defective
systems of parole in Austrglia that involving Commonwealth prisoners is the most
unacceptably defective. The administrative procedures are too complicated. The system
operates differently in different parts of Australia. Decisions have to be made by the
Commonwealth Attorney-General and the Governor-General, both busy officers of State,
attending to these duties amidst other pressing responsibilities. .

The Law Reform Conimission's report points to-the difficulties of abolishing
parole only in the ease of Federal offenders. However, it is believed that a start should be
made. We sheuld return to more determinate sentencing, standard and uniform remissions
for good behaviour and industry and the abolition of the parole system. It is pointed out
that & consequence of this deeision would be the neécessity of shorter sentences for
Federal prisoners. The role of the guidelines of the Sentencing Couneil is stressed in this
connection. If the proposal to abolish parcle is not accepted or is delayed for a time, the
report urges immediate steps radically to reform the system of parole as it affects
Commonwealth prisoners in Australie. Among the reforms urged are the following:

s
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* amendments to the language of the Commonwealth Prisoners Act so it applies.in
terms uniformly throughout Australia;

* introduction of standard non-parcle periods and remissions for all Federal prisoners;

¥ the obligation to give reasons in the case of refusal of parole to a Federal prisoner;

¥ access-by Federal prisoncrs to records considered by parole authorities, save. in
certain exceptionel and defined circumstances; .

* prisoner participation and representation in parole hearings affecting his liberty;

* the nomination of an identified Commonwealth officer resporisible for providing
perole information to pfisoner's and their families;

* the publication of parole guidelines for release decisions; and ,

* the creation of & Commonwesalth Parole Board, in substitution for the
Goverﬁor—General advised by the Attorney-General.

APPEAL TO THE FEDERAL COURT OF AUSTRALIA

The third major suggéstion to bring greater consistency in punishment of Federal ..
offenders is that sppeals -in Federal criminal cases (ineluding in respect of sentence)-.
should lie not to State Courts of Criminal Appeal as at present but uniformly to the Full
Court of the Federal Court of Australia. This is a further illustration of the imﬁor.tapce
attached by the Law Reform Commission to securing greater uniformity in the -
punishiment of Federal Qi‘-fenders wherever they are convicted in Australis. If eppeals lie
(short of the exceptiorfal case of special leave to appeal to the High Court) to State.
Courts, differences will inevitably persist. The most orthodox and time-honoured method -
of encouraging consistency in eriminal punishment within & given jurisdietion is by review -
of an ultimate appeal court. In the case of convieted. Federal offenders, the jurisdiction.is.
the whole of the Commonwealth of Australia. The Federal Court of Australia is a superior...
court with jurisdiction for the whole of the Commonwealth. In Territorial matters it--
already hears and determines appeals, including eriminal appesals. In certain commerc}alj_-_
matters, traditionally not as important as the liberty of the subject, the Federal Court
already hears appeals from State Courts. Direecting criminal and sentencing appeals in. '
Commonwealth eriminal matters to the Federal Court of Australia is a regular, .sengihlei .
and thoroughly appropriate way to contribute to greater eonsisténcy and uniformity in.the. -’
application of Commonwealth eriminal law and sentencing principles. The Commonwealth: :
‘has its own spemal responsm:ht]es for the eriminal law made by the Federal Parliament..
Ttilising the Federal Court. is a desirable way of establishing and upholding a. single-= 1
national standard throughout the eountry.
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: IN'I-P-R{SONMENT AND ALTERNATIVES

L The primary thrust of the proposals outlined above has been towards securing
_greater uniformity and consisteney in the punishment of Federal offenders in Australia.
_ i‘he Sentencing Council, with its guidelines for prosecutors and sentencers and its
provision of statistical and other servieces should help to overcome the institutional and
. personal disparities that inevitably arise out of the present way of doing things. The
" gbolition of parcle {or even its major overhaul) would help to remove a very important
" contributor to the present disparities in sctual punishment undergone. The provision of a
line of appeal to & singlé national superior court would tackle consistency in an orthodox

-and routine way.

The report concentrates on other considerations relevant to equelity of
punishment. To promote greater cquality in the punishment of those sentenced to
imprisonment, machinery is proposed for irhplementing the national and internationally
recogmsed rmmrnum standards for pmsoners, at least in the case of Federal prlsoners.

Suggestions are made for fair grievance mechanisms.

The report also proposes legislative guidelines for the use of imprisonment and
the facility of alternatives to imprisonment being available for convicted Commonwealth
offenders. It must frankly be acknowledged that the introduction of this last mentioned
faeility will produee a result whieh runs eounter to the major thrust of the report, which
is to promote general uniformity and consistency of punishment. The alternatives to
‘imprisonment available throughout Australin differ {from State to State. If we do no more
than to pick up the available State alternatives, rendering them epplicable for the.
sentences of Fedéral offenders, this will infuse a further element of disuniformity and
institutional inconsistency. Having acknowledged this problem, the Commission points out
that the immediate and urgent neecessity is to provide alternatives to imprisonment for
convieted Federal offenders. Unless the Commonwealth is in a position to provide a whole
range of non-custodial punishments aveilable across the length and breadth of this
country, it must face up to the need to use available State alternatives. In due course, the
Commoenwealth may move towards the provision of & wide range of alternatives, at léast
in the main centres of Australia. For the present, the urgeney of deinstitutionalisation of
punishment persuaded the Commission that a statutory prowsmn should be drawn to
permit State judges and mag:strates (and those of the Terrltorzes) to impose non-custodial
punishments upon Commonwealth as well as local offenders. Numerous other reforms of a
specifie kind are proposed. The report calls attention to th‘e cost both in human terms and
finencial burden upon the community, involved in punishment by imprisonment. The
special need at a time of high unemployment, to ensure that fine defaulters are not
imprisoned by reason of poverty receives attentlon in the report and the draft legislation
attached.
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VICTIM COMPENSATION AND REPARATION

Finally, a major theme of the report, as of the earlier Canadian report, is the
need to do more for the vietims of Commonwealth and Territory -erime. In the past, the
provision of such compensation has been hindered by attitudes of parsimony and
indifference. The Commonwealth and the Australian.Capital Territory are now the only
jurisdictions in Australia which do not have a legislation for publicly funded compensation
to the vietims of viclent erime: A Bill is attached to the report to remedy this defect. It
draws on-the experience of the other jurisdictions in-Australia and overseas where such
laws have been enacted. It rejects the assessment of victim compensation 'on the run* by
the trial judge at the end of 2 criminal trial (as is done in most Australian States). It also
rejects the fixing of & statutory maximum for victim compensation (as is provided in all of
the Australian States). Drawing on the Vietorian legislation, it proposes a separate
tribunal to assess vietim compensation. Drawing on the United Kingdom experience it is
suggested that there should Be no statutory maximum, It is proposed that the tribunal -
should award compensation for the loss and injury suffered by persons who are the vietims’
of bodily injury or the dependants of such victims. Specifi-c proposals are made (and more:
are foreshadowed). in relation to reparation by the offénder himself in cases both of

" violent and non-violent erime. '

THE FUTURE

In the last chapter of the report, the Law Reform Commission outlines the work .

that remains to - be done to complete the Attorney-General's reference. Amongst the.-

projects foreshadowed are the following:

“* g final recommendation on whether correctional institutions should '
34

recommended for the Capital Territory
* comprehensive proposals for a variety of non—custodial sentences to be availeble in~
the Capital Territory; e

* review of the 'day fine' system to redress for present inequalities in the lmposmo
of fines upon people of different means;

* review of deportation, in its effect as a punishment;

* consideration of restitution and compensation orders end their relationship to the’
publiely funded vietim compensation program;

* consideration of eriminel bankruptcy and pecuniary penaltles, to deprive conv:cted
offenders of the 'fruits' of finaneial gains resulting from erime;

* consideration of new non-custodial sentences for Federal and Territory of fenders<
including work release; provision of day training centres; disqualification;”
confiseation and forfeiture; periodic detention; half-way houses and the use’
publicity as a punishment; C e

* review of pardon procedures in the case of Federal offenders. '




-19 -

--A number of special offender groups have been-singled out to be considered specifically in
“the second stage of the Commission's project. These will include migrant offenders, white
_collar offenders, mentally ill offenders, women offenders, Aboriginal offenders, hildren
and young offenders3, military, drug and dangerous offenders, and other special groups

{e.g. persons convicted of contempt of Federal courts).

Additionally, the Commission will be looking at a number of court procedures in
:_ eonnection with the sentencing of Federal offenders to consider what minimum standedrds,
" if any, should be required by law. This study will require the consideration of such matters
a=s the prosecutor's right to address on sentencing, necessity and design of- pre-sentence
reports in the case of Federal offenders, and the resolution of factual disputes relevant
only to sentencing. It seems likely that the final report of the Commission will include &
_ ggnerai Commonwealth sentencing statute which will cellect together the matters dealt
with in the Interim Report, the matters reserved for the future as set out above and any
speéi{al provisions relevant to the Com monwealth‘é Terrif:ories, particular'ly the Australian

P

Capital Territory.

HELP f‘OR THE 'MOST PAINFUL' OF JUDICIAL TASKS

Obviously the reform of sentencing is & controversial task. The last word will
never be spoken on seg}e*hcing and eriminal punishment., Partly in recognition of this, the
Commisston has proposed the establishment of & national Sentencing Council. It would be
hoped that State colleagues could take part in such a Council, in recognition of the vital
place they play, and will continue to play in the punishiment of Commonwealth offenders.
Through the Cemmission’s proposals run three simple themes, upon which it may be
possible to get a fair degree of unanimity. The first is the importance of ensuring as far as

possible consistency and équali_ty in eriminal punishmérit of like cases. The second is the -

need to do more for the vietims of erime. The third is the need for us all to be more
resourceful and innovative in designing and using punishments whieh are less personally
harmful and which cost the community less, both in the immediate short-run and in the
long-run too. ‘

The Australien Law Reform Commission's Interim Report was concluded with
miniseule resources, Nonetheless, the result iz both the first general review of the
Australian Federal criminal justice system whieh has ever been wriiten and the most
comprehensive review of sentencing refbrm so far produced in Australia. The report could
not have been written without the assistance the Cominission had from the Australian
Institute of Criminology, the New South Wales Law Foundaiion, an interdisciplinary team
of consultants and hundreds of judges and magistrates throughout' Australia. Judicial
officers are daily engaged in the business of sentencing offenders. With grossly inadequate
statistical and other information, frequently with little personal ﬁ:reparation for the task
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and often with little assistance from those before them or from the legislature, they get
on with the business of sdministering the nation’s eriminal justice laws. The time has
come for more to be done to help judicial officers in the most 'painful' and 'unrewarding'

of judicial tasks.38
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