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LAW REFORM AMD CLASS ACTIONS
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1 come ocefore you today, senior executives of many crancries of
Agstralian DuEness, to talk to you aLOUt class aotions, 1 reabise tnat tris
- iza s_uujeci acout wrusin you will ce fgntly concemea. Tnere nss ozen a
‘ ot of Ww-dpformes tatc In tne Jress awout ctass acons. L.want to get
straignt in tne peginning tnat tne Law Reform Com misson nas received
a girective from tne present Commaonwealin Gavernmeant to NGUre into
ana reporct on tnis supnject. Like many otner references to tns
Commission oy successive Governments, Uris 1s a contiovargial gne. Sut
we in tne Commission are not entitlec for tnat reason o retum tne task
ta tne Gevernment as “{oo nara" or as "Moo upsetiing Lo pusiness'. Jur
cuty is plain, Having ozen given tne task, we will proceed to reacn
tentative vIEWS, D0 Canvass Ln2se wicdely 1n tne community and tnen to
presant a report witn final recom mengations for tne improvement of tne
legal system of cur councry.

Mozt of you will nave p230 a vigoIous and somewinac il-te mpered
ezitonal on trms supject in tne Ausiralian Financial Rewview (3 Juiyl

28]
=

st2ad of uealing witn the 1350es raisea n tne CoM m1SA0n's Gl.Cusson
Daper 0n Class Aclians, tne euitodatist inqulged in an atfack on e l2gal

nefessin:
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Tros BREEZEUIon wouwd erwicn lawy2rs at thz exgensa of
ousinezs ang if not 2nougn monsy were forncoming {rom
tnzt Juartern, the © taxpayer. Tna
Lywyers want c1228 actdons.”

Tris aitacx Was &3 uifald as it was lu-targetea. Tne GISCuUsAON paper
cannotl 02 2lanea Sn al Jawyers., HOr do all lawyers want class actions.
In all proosoility mest are uiterty inmiffersnt ang not 2 few are apposea.
But the wismes of tre lagal professon or tne wisnes of ousness {and even
tne wisres of eoizors) cannot oe tne guiding star of law reform in
hustralia, Tre fact is cnat tha mass proauction of gooas ang services in
2 mQdem econonmy 5 mound to mass produce legal proolems ans iegal
calims. Tne great :mpedlmants Lo access Lo justice in AustTalia are tne
Hons of ccst and gatdy tnat guard every court nouse adoor. If tne
agminmstraticn of justce, alone of tna services of tne com munity, coes
not provige an answer to mass producesc legal proulems, cynicism and
core mpt for tne rule of law may De the price we as a soclety pay.

I nope it tris forum I can giscuss with you 1n a calm way tne pros
and cons of Australizn ¢lass actions - properly secur2a against tne aouses
tnat mave sz2en wEntifieg 1n tne Uriteg States and ralevant o tna nzeas
af’ car society. If wes cannct oo tns we will staoyy confum o ordtics
wNC Conaemn tne 1maature ang anti-intelectual 3tran 10 our nadonal
Wi 2=, Lad there be an B2NY B Khee=i2mks e tne rjguete AUl 2L1ES
A, 1 a5 AS5ur2 00 INAD AL the nufiing &0 puffing of egicars wll

G W AaKe tne Attamev-Ganzral's
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af’ Thls Ll misEnT 2re Lo f2vitw, MOCEmuise and s.aglify the maws of

CIuS counrv. I winds Upon meferences recsives fism tri2 Com M onwealin

Attomey=-zenaras,  Senatcl  sufack. T cannot utiate s gwn

PrOYISW me, alinough 1T Ch 54056t matters appropoatea for raference.

Tre Commis=on i3 s22 up In Syamey. It nas four full-time
Commissicners and sevan part-time Commaissoners. Sic Zelman Cowen,
our Govemoro-Ggnerfal was unti nis eppalntment o tnat post, 2

part-time Mempar of the Commisson.

Tne Commission scaff numopers L3, a figure sst years age and cefore
many major projects of reform were given o tne Commissaon. Ta
supple ment tnis Numoern tine Com misSslon ooks oceyond s OW N TRNKS and
1naeed oeyead tne ranks of [ne legal hmfesa‘on, to nongrary consutants
wha ar2 2ppainted witn tne approval of the Attormey-General Jfficers
nave alsa peen seconcec Trom otner Commanwa23altn saparcmants ana
autnorities and Co-operative arrangements nNave 028N wWor<ea oub witn
universities ana cinec law reform oodies to incrhease our output ang
supple ment QuUr Mmeagre resCurces,

W HAT HAS THE COMMISSION DONET

Trne Commission ng3 produceg a nuemoer 57 reports  upon
conmcooverstal . ang  axfficuitr references  received Trom SuCcesslve

Lovemaments. Qur [3ports en complants Aga st Agiice and Crimimil

nvestiganen ware Joeduces Far tne Lavor Sovormment, Tne raports on

Alcanol Dnugs ano didving, Insolvancy: Tne Rewar Aayment of Dects

ang  Human  Tissue Transplants  were oroouceda 500 the  gresent

Agmirustration,
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ras CECEMALY IUGELvaEd 8 namaldr OF Laogoliant rafemences from 33iatls
JoalESK. ThE Tersl is Liee cp=ginien o orafurm tne aw of sentenang L7
Cod nGhsw2aED OFTENCSIS Lhoowgnaut Australia, The2 820003 15 ong, MOSD
racentcty :e:eivec, pelzvant tootne reform of crulo waifar2 Laws., Trisnas
particular importance in tne Intematlonal Year of the onidd. A tnirg,
receivec :ast weew, I[2fates {5 tne reform of fne law of evidance 1n

Fegeral ang Territory Courts.

HOW ODOES THE CON MISSI0n WIRK?

Tne umgue feature of law reform oocies is tnesr proceoure of
arafting new, reformes isws,  Uniike the preparaton of  most
govemment l2gistation, ha p:eparatioh of law reform commission
[eports Goes on 10 the open. 142 whole palnt of com mittung 2 pooject Lo
tne Law leform CommiS2on 15 CLO procure puoie, expert and loooy
com meht S0 £nat the proposed law is tnorougnly raﬁhec oefore it is put
to tne Parliament, -

¥itn tris 10 ming, the Commis€an nas desgned several procequras
for tne purpose of secuing sucn participation. Puohce sitoings are nela in, |
alt parts of tne countoy, Seminars are attengeg, acranged Dy varous
ingustry and Com Moty gQroups.  PUDBC lecturss and Speecnes are
cellverad. Tne printed ang electronic megia are eNgaged Lo carky news
aivl detaiis of tne Sammismon's projects and of tentative bnuwdog in
tnem. Uiscussinn pepels <fe pooduces wiicn ans i g 2ss formal ang

MIre ungderstarwlaole Form tnan most government Jocuments. PamprnieEt

sum nares of e EtusAcn RANers am widely astnouted to ne Jeddl
Profesiacn and L etit2s wilrested Jrouns. Late.y, we NAVE U2gun L0 USs
trwe p:r'JceGures of pusls opmon poUs ang suiveyss. AS well, 3 team of
[NOCALY CONsuliant:, aipuiced Trom Nteresten view poLnts St Gown wiln
the Com alsaonees ond RETUSss wln CNem TN vaIluus 138ua3s tnags Nave Lo

1%3 M7 tara
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Law refors, wuon was sepiy ftne grocuction of salenoia ceports
ang atiractive oistusson Pagers «QWo oe a waste of suntic funas ang the
energies of cusy peopia. It 1S r2scgrised on cotn sides of Parliament tnat
our  lecislatlve DIOSEe3sses M2ec  assistance from 2Xpert gQrouRs ana
com munity opinion w Ine coveisoment of compliex areas of tne aw,

-

Tne Law Reform Commisdon Act is alent on wnat is to nappen

after a Commissicn report is proouced., i musc De takded oy the
Attornay-General in Farilamant &ng tnerefore it Ceccmes a pumicf
gocument. Sut aftes tnat, tisre is no guarantes tnet tne Gavemment
will act uwcn it. )

Austraha nas a farly pocr rzcord 1n tre impiementanon of tne
reports of govemment 0ogles sno0 committees sucn as law reform
zommissions. £ figure taken cut in 19735 snowec thet of 647 raports
received from law refarm pocies in Australia angd New Zealana osiween
L3216 ara tnat gate, onwy 311 mad ceen followed oy legigiation, Le., avout
43 per cent. Of course trus s a poor indication. Some reRaits
recom menced Mo cnanga. SUNers werz anmual reports. dtners ware
avertaken gy zvents. Tnz genaral pount made is tnal not all reporcs lean
a3 action.

i

of l2rzalive Tolawi-up, the Australlan Law Heform
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Com awaon s, g0 Tan a farly goon record. Hot only Nave s resicts

gizen Anupten Y T i eueral Gnvemment £
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Tre £e3Gea on Siimdozd Inoeh 1300 k2g 19 toe intrcoucuon of tis

Camina. Investigaticn i _i7 oy Attomey-Genaral Zioooit. he
gescrped tne Biil, £ased on the Lom misacn's regors, as Ya malor
measure of reform”. Tre major tordst o It 1S TG upGate &nd mogamuss
tne lzws of cominal investgamisn in s countrhy. S2natar Jurack nas
recently 2annQunces ris Nojge to ro-=ncsaduce the 21l :n tne naxt stting of
Fegeral Pariament.

Tne reporc on Alconol, Drugs ang Driving nas oeen implementez in

tne Austrabian Capital Terptory, as nas tne feport on Human Tissus
Transplants. Tne latter is alsy L0 oOe impiemented in GQueenstang,
&CCOmGing o AN anncuncement oy tne-Depu‘cy Premier of that Stete, DI
£.awarcs,

In advance of federsl legislstion, tne Seutn Austraian Pacliament
pICKeS up ana enacted lemstation nased on the proposals containsd in our
report on Ingolvency. Even in gdvance of our final r2port, tne Noroneom
Territory Government agopted most oF tne proposals pur forwara in cur
giscussion paper on Lanas Acquisition Reform.

WNOr is tre agopion of goaa law reform 10eas -restmcteu Lo tne nomea
mar<el, [NTerest Mas pgen sown LY our proposais for insurance cafacm in
Trnatland., Tre eport on Human Tissue Transplantation is to o2
translated rtq Spartsn for giStopution tROUQNOW. Soutn Anzmcda. Tne
Govemments of tnat vcondinent 3re araaping - l-.tn e same need to
mogemise the law., Mome racontly we N@ard tRIL Qul Qnoposals on
gefamation reform are to ve supstantisily 4dapien i S4rbedos in tng
Weast Ingies,
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HIV 210 THE CLASS ACTIONS REFZRENCE ARISE?

In 977, Attomey-General Ziicctt gave tne Law  Reform
Com mission a referance on Standing ©o Sue ana Class Acons. We nave
caileq i, ¥or ease of converiznce, tnz reference on "ACCEsS Lo tng
Caurts",

The Attorey-Gensrads terms of reference calzo attention to the
specific functicns of tne Commismon undzr tne Act o raview
Commonwealin laws with a view to trne "systemat.mvaevempment ans
raform of trne law®, Pardcuwlss zifention was Ccrawn £0 our guly to
mogemuse tne law "Dy DHnGlNg At 1NCO ACCOIT witn current concitions', to
simphfy it ara to adopt X

“new orf more effective @metnacs for tne a0 miMstration
of th2 BERY ang e dispensation af
Justiee™,

Tnz terms of peference recite cdticism that nas ogen made “of tne
restoctions in tne present law upon tne capacity anc ngnt of persons to
0& h2ard in courts and Proposals wricn nave veen made relating to class
acons”. Tne Commission is tnerefore required to review Federal laws
30 tﬁe stanzing of Persons Lo suz in Fedzral courts and CouLts exerclang
Fegarat jumsiizddon and Tereitory courts. Lk is «lso instructed Lo 2view
e laws melating o zlass actions in suen courts. We am regeicso o
{32001 UpON INE dO0SUacy GF present tdw s and tne deEiraoulily of cnanges
I SXISINEL Liw UUD L2200 Al Ay COO- natlunal Lwitations o0
SCTMMONWAESLEN Jowar, VW2 QA alsd Wstructc.! L0 Keep o wind Qur

Fonzoons 5 consier praposals for unad armigy of Laws i EnLs country.
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He 15tz Commissorms 1n Tnamge OF tne refazrence. 3&fore wnz isses of
the Qscussion paper, meetings nad v2en Nalg witn our consultants, Thnzse
nrumoer & rederal Judge, a8 memoer of tne Austrailan Consumerss
Associaticn and gtner persons appointed gecause of tnelr vacxkground in
pusiness and industTy. Tre latter incluce officers of tne Confecerztion

of Austraian Ingusiry, tne Australlan Fingnce Conference and tn@

Austrasian Iroustries' Devewpment Associzddon.  de  &lso  nave
consultants from tRe Commanwealtn Department of Buzness and
Consumer Affairs, tne Trzge Practices Commission and tne 0tfice of
Com nissionass for Cansumer AFFEiDs in tne Austrafian Camtal Terzitcry
ang New Scutn Walss., It wil D2 szen that we nave an excelent tzam of
consultants voicing oiffemng cpimions on class acocns from wifaring,
ingesd competing, points of view., Trnere 15 no gQoudt tnat the
Commisacn will nave at its taale tne oest possiale acvice. It will near
every compeling argumens and w'm ve 1oft unger N0 MisaRPrenznNson as
td tne ali2ged advantages and dwsacvantagas of tne class acion
procenure.

WHAT ARE CLASS ACTIONS?

We start from & JissQvantage in tmat most people 10 Australia nave
no 1393 3t 4l as to wnat class scuons are. Lawyers are not familiar witn
tne procsdure, for the sumale D2asin tnat 1E div Not geval)p 10 our couwntoy
ar W dntain, Canags and flew Zealand. At Leas . sa Far as cmss Aacouns
for lamages aps cohtemed, (tne mattar of cor mvarsy facing tne Law
Refirm Lomnission: ne specitas of licigarion o GULILE unknown 0 bs
countey.
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. Trne requirements of a class action are tnree. First, tnere must o2 &

lapge numeer of sensons affecten in a similar way to tne class urigants,
econdly, tney mUust nave a com mon Interest, altnougn not Necessarily an
lentical legal Int=oest. Timdly, 1T must o2 convenient to geal witn thne
matrter as a form of ;2uw Hogsnon ratner than to reguire tne inawioual
Parties to omng tNZIc Swh £3s2% L0 Lne coull in orger to litiate tnem
séparately. HMost Cciass achon procecures inveoxe a mgurement that ic
" Snoutd nat oniy oe con/etient tS Frocesg by way of Jroup litigaden in
- tnis way., Class actign rulss genarally reguire tnat e PErSON wio wants
‘to organise a class 22700 sNOuiC SNow, in @ preliminary neanng, eitner
tnat na nas a prima fzcie causa of action ang/or tnat tne claim ne is
oringing cn rus own venzlf anc on tng oenzdf of many otters, nas "merit".
A type oOF cless action g1 adevelwp In £ngland in the Cnarcery
Courts, wnen proceeaings could ce omugnt oy one person for relief tnat
was avalldci2 0 many Stnes secpie In & ke podition. Tney ol not
gevelop in tne Common Law courts 1N cngiana. Tng eason for tnis
Aspanty arisss lamgei; from tie Tact tnat tne form of remegy granted in
tre Commen Law cousis was i awarg of snone damages. e forim g7

Uiz n2idy
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In tne Lraten Siites, o osame arnidboon ¢ not plevent (ne
cevelcomen: of clals athbons foo cas3Iged. Stamoag Toom fcaem
pegnnings 1 New Yor< Stace oo the L830s5 tne olass éction poocedure For
damages gevelcped Sicwly at Tiomi. It wa: mtroduceq wito the oules cf
tne Feceral CoUrtS 2amiy i tris Century. Tie mountng of ciass action
Proccecuras gig Not De2come a oJm mon place uncil tne L983s. Even togay,
it is not a mig part of tne ntitelcnin tne Ynigeo States. however, It nas
attractas attention oecause, in s numper of Cases, very Large vergicis
indezeq nave caen recaversc. 3 ang tne alisged aous2s on tne way
nave led to calls for major referms of class action procacures in tnz
Uriteq States. It must oe gmpnamsed, tnet few of tne ecaus for refora in

Urdteg States assert tnan —0233 a00ONs SN O2 ausisned entieely,

Reform Comaission iast yearn. Wrdlx acxkncwlzoging csfects in class
action ProcecJres wrnisn nad Lo G2 Cured (a2 matter fo wiicn ne nas given
nis Jerscnal sttenticny, tne Attomey- Genersi said tnat a reformea ciass
acticn procecure was LndDustesly NSCEssary and SMoWd o presagved s 3
valuaute means of oringing many pacple to tne courts of justice.

GIVE AN EXAMPLE OF A CLASS ACTION?

Class actions nev2 d2en crougnt far many claims amg deviang a
typical example is N9t 2asy. A4 Tost freguently citeg Case 1S DLEr v,

-~

Yedw Cap Compary 67 Cs- 23 93 (1967} Contrary t2 a clby

OERNaNCe, D12 cad CoRfany Saied ts fames oy wmgiy coanging tno

MeLera, . ns a3 TonsSUaEns g

,
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TE3lcadiidlvE Llass &30 &l owed TOL by i Ruiss of Tne Swrmené
Zoart of Canfomia. Evei Towudnl €atn nyvicoal Pasianger Had o a
S2parile COMRTAact anG @ 5:D4Cate Clalm agalnst Lne cau Company, Déal
Was Berm:iias to proces=d on ris owin oenalf and on penall of adi tax-sso
passengers wnd Nad LESn SveIlcnarged in tnis way., Tne cou [2jected
tne caop comgany's argument tnat tnere snouwld o2 g precise “com munity
of l27al interests” sefore sucn an 2cllon could o¢ allowed., Of course, it
was not possinle o oigenafy eacn ana EVery indwvicual passeingern.
Aovertisements for them ta come foTward progucen a $m‘aJ.l tocile, But
the court toox the view tnat if & class achion were cames, recovery oy
memosrs of Lne class, or even oy tna sigrir‘lcant porden-of trem, would
e most urddxkely, An ingivicual cialm would amount to 2 few aauars
ondy. Tne agefencant, if no clazs action were allbwed, would "retain tne
nenefits fram i8s own wrongsy,

In tne eng, tne case was settied. Tne amount of recovery was
simply calculaten. & was tne "unjust endcnment wnicn tne CEo
company's COOKS QISCIOSEd nad Ueen pracured as as mesult of thne
surcrargz.  Tris amaurt was pald Intg court. Mr. Daar ssecured ms
overpay ment. 50 Gid toce wna, oy simple procegures, oW prove trheir
ingividual claims, Tne lawyers in accorwance witn tne legal system of
tie Uniteg States, secureo tnalr contingent fee Le., & proportion of tne
vergict sum. But tnere was still a fung in court te ve disoursed. Tre
Court foung a salimion Lo Wis prodlem. I oroenea that TOr SC long 35 was
necessary to exnaust tne funa paig Into court, e cau company snoull
unaercingrge ics passangess untlil tne amourt 1 Court was extinquisnes,
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FOT SvaEn &f o ChminaL Jrgsecutils for 3 ralativeny smaier fine wolld e
‘no gatertence fIom i@ concust concrary to iaw wiaith tna ciass aznen
cercainty sffecovely attackea.

WHAT ARE THE LESAL ARGUMENTS AGALNST CL ASS ACTIONS?

Constitudonat Pooptems Tneme are at Jgast three "l2gal’ srgumerts

against Cless acHins wiicn can o8 menticned. In tne First puace, tner2
may ue eonstitunonsi aifficuitiss in tne way of introducing ciass acuions
of tne kina I nave cescrpes in tnis countey, at least in Feasral
jurismiation. Qur Hign Cours nas mage it plain tnat only certan matfers
can 22 litigatea 1N Fecersl courts in Austrada. Tne feasin {Or tras grises
from tne coctmne of tne separacion of powers and tne languags of
Cnapter 1T of tne Australian Constitution. A court only nas jurisaiction
in"matters". Does & "matter” imply specific uuéauon of an Wentifianle
issue- petween parcies sctually vefore tne court? Are tn@ remedues
progessa in class actions for camages e kg of remecies wnicn ars
approprate  for juoges amo  witmin tre juiclal power of tre
Commaonwealtn? Trngse tnresnnoin guestions must receive tre most
careful ettention. Tney are not ondy nice lawyers' contraveraes. Tney
[&lse, N an indirect way, e 1ssuz of principle, namely tne proper
funcon ana role of tne juciciary ang tne courts in nur type of sacisty.

Impact on Sucstantive Law IE 1S also pointec uut tnat ©ne class

ACTLON WLpoauces & ~zans of enforcing tne law wrlch was not under
conte miziation at st 50 Far 35 Australid s con 2med, at L2 tima shen

e SU0sLAnTLVE WA Was
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TPGrEnmEnT oY CIVL Proséss SUmieracrs, ohtics of tae £lass

. gns say LrdI the multinlcation of :mvigual claims to ong very large
angie -ciaim Dy way cf class a2Uons amounts 10 a misuse of toe civil
W IE 15 salg ©nat tne class action for gamages recows & Tune wnich is
TLTULN to o2 usec Azt Foo cymoensamen of persons inaividually woonged
(Fertm any of LEa Zenvot e wromafies or wild not come forwang), wut for

“tnd purpose of purisning tn? olass oefendant and cepriving rem of nis
. ur\}usc enficnmert. I tnese circumstances, naving regard to tne size of
tng - f'punisnaent”, iU is Not apt o osal witn tne matter oy a procedural
gevice cf tre civil izw. IC is tne ousiness of tne cominal law ano
pfocesure 0 punisn, f.oT Thad of tne civil 13w, Recogrition of s fact
“Nas lea t0 e infmscuction of S5cciit proteclons 10 tre cominal law,
e.3., the nues as to tne onus of proof, tne entizlament o jury trial, tne
Crequirement Tnat the £4&32 92 proveg gy ne Crown oeyond reasonaote
count &nd sa'cn. Trese wiles would nct oe avalteole to cefendants facing

tre risk of gunisnmean: oy a class acton,

HGW D0 CLASS ACTIONS AFFE{iT THE PURPOSE OF COURTS?

Lawyer Frorepenauns Jener anjumarts against class actons point

o tneir effect upon litigation, tne cate of courts, the judwciary and tne
legal pmofesson. It nas peen nwinemc thougs, N our System, Lnat
fitigaticn is a "large resort’,  JL3SS &lToNs mdy nave tne effect of
positively organising and onooupaging B0ujel . Farthe@rmops, ey

amount ul L B wilw
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‘pmgangn, aften for the.r perional nieresis ratnar tnan for tne reai
',intezeas of tne saffeccea Gr cisagvantagen. T is &lso argu@d tnat the
‘common law procedurs of advocacy toial gepengs for its effectivensss
upcn monvated ltigants. Tne Fear of tne class acden is that Sy mOGLL
hrigatich will l2ad not {5 the personal motivation tnat arises from actual
Qirect Involvamant in "isst resort” Mtigagon, Tne ‘vew size of tne ctaim
will maxe R potentiz. of costs an important factor in determiring

wnetnsr the ciaim proccecs.

2udes as Sotial Legisiators Finally, cotics of tne ciass action say

thst I reposss in Juoges ooligaticns fo perform tasks of social

maripuigticn for wrich thedr Traving and Dackground Nave not always
surtes trem. T aisbursement of fluid funds of class acon gamages
according to oroad pdneiples of soclat justice is the king of trng which
politicizns may o pslter aule to perform tnan judges used to tre
sylogistic funcden of the judiclaty under our system. Tne very size of
some ciass acdon funds and tne mutiple onoices tnat are svailanie for
tnexr aGishursement raise Jdouots as ta tne adequacy of tne forensic
medum to permit a nearng to all of tne co mpeting clients tnat may
oxist for alsoursement ©o do 0road justice. It is one tring to compensate
an 1nEvigual or & g9ooup of igentifien ingivicuals. I is anotoer to
JiS0ussE Biroe sums acclrany €5 much less cladarly wentifiea ruses,
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ceferzant faul I3 LENZ3 O 330 Macrunaly 15 Jevlised Lo 5asS3 M oo
futurz ConNsamars L% CUst o) e vedlic griersd in favour o7 tne chiss
miyzant.  5F course, it ecuin not auways Ue posmuie for tne class
gefenoant T2 2335 CN U§ vEr2lit. Th@ matkel may ue tod compeanive tI
permit Trus, 3wt N class gefencant wiil NOTmdly DE 4 CCLDOLatlon 2nG
e 5ancon: tNat may oe Sppicpnste agawnst an indivituat Hay not
e.Lwayé wG:( against tne carporate Gefengant, parcicwacly so far as
CUEENT et la concamied., Une Cansuliant nas painted out tnat in tne
cage of e Yelow Cad Company, tne undercnarging of fares for a penoc
necessary Lo ToTCE tne “unjust encicnment” fund mignt, in fact, camage
cowmpetitors of tre Yellow Can Cocmpany. Consumers knowing that for a
certain penod yelicw caos are cneaper tnan ctners may ve t2npied o
patronisz thnat servize. Oun2l, Sate innosent cau companies, may L0s5E
THRIT Cwsiem EmpIMaAnly Of permanendly. Yeb thzy @may 0ever nsve
greacred tre law out may oe affecteo vy the "neavy-narced" remecy
deviszad oy Lhe CoULT T 0% uvmad justice.

Wingfail oenefis Many coties of class actions point £o tne DUCus

size of some £lass action verQicts. Furtmermore, tre wingell naturs of
same of tne croess made to Gisourse large camagss offands mary
goservers, Wny smould future passengers secure the uenelic  of
averpay ment oy @asier yellow Cad sassengers? .L\s 500N as Julgas stray
oo e natrow sain of awarging actual co mpensation T4 pardcular
Jerssng arfectsa of Froa 1mpasing cdminal penaities in accorlance with
dw, tne or2ag fureigns they ap2 askeq to perfoll are mol? sulInty
LACsE af TNE €xXELuTivE OF UR Busiabole wio ab2 mare s:ngbtive Lo wa

Mans NEaTIRED 1I0ITY JOUps In LS communt ¢ and W, uanbke e

JUdITiary, &2 ENSWEriLla pendsiCally Tor SOGLC in, GaK3s.
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to-tog cougts of jushwe, ©ne net qeset wik 02 Do serttlzhents in

awyers' offices, gen2saldy to Ui Jreat gdvantaga of lawyers ratner than

access £9 justice oy tha com murily.

ARTZ THERE EFFCCTIVE ALTERHATIVES TO CLASS ACTIONS?

[ __Tne comes of class goTions say Dnat w@ are aifeady ceveloping ana
alreagy nave =ffective altermatives Lo tne ciass acmon. Smail ciadms
tripunais, trme Consumer Creait Tooenals, trne Trace Pracuses
Commisaon, Lne consumer protection macrunery, e accrediiad
consumer and obner ocdes, teisvisicn pualcity anc tine free press, the
OmDUasSTm an 10 T pusic ssCtar and tne growing avallaollivy of legal &in
atl provice effeztive mawns {Gr rearess against injusiice. Cﬂ'.::cs of class
actions say trat ¢ne neavy-nanded macninery of tne United States snoula
nat pe lm,r_.;ar:e-: nto gur very offerent socizi ang iegal environinant.

_Rustranans arz more acousmosed, $2 it is salg, to lookdng to 2
Dureaucratic, informal, CONCLMALOTY Macrinery o sJive TNEIT mSpULas
and claims rsones than tne litiglous resalution tne A mexicans suggest for
every socdial contraversy, Inst2ed of encouragng mor2 pecple o go o
Couris, we snould, 50 IT IS angjueq, encourage more people UO concibate
tnait crfferences. Tne class athon would, in thnis view, introduce an
Jnnmzecas, uncallza for sleggenam mers to solve prodlems for wnen we
nave alm2ady cevelopea finely tuned macninery of inaivicusi goevanca
recress. Tnerg 4me @any olner anguments maunted against e class

acaon Qub I T1ing : CAt2LOJW almeady mentic' -0 wWustrates e «amls

of case thal 15 preseizes oy e cnles, Siedarly Hose gttentlsn wmus ug

carsfisdly givar that cise,
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©oppanefT &N0 cus Clag, oSt 0Eva & 18al cause of zotion, Le., some clmm

«I2WN Le e ownich, ndivituziiy on & Sna-ior- an® 0asSls wuuld of
‘enforcsani? 0 tne courss of fsw. It 15 Solnteg out tnat N tre urited
States tnere ars Many more Causes of 320on 1n Fegeral jumsciction tian
- trere are in Austraina, Causes of action for gamages, specificatly, are
Jranteg wnC3r Uretec States reoerat legiglabicn gzaling wikn tne
enviaronmans, witn Clvii Lgnts, witn ssculties ang e<Cnange, wltn woIik
envimonment, as well as wilil ¢consumas pictecdian and antl-monopoly
laws. In AustraHa, tnere is not yet the sama pancply of Feoeral causes
of a2tion susceptiole to collection in Fegerat class action Procegures.

Mo Tregle or Midmum Damages As wel, it is often pointed out

tnat tnere are reatures of tne Uniteg States sceng wnicnh would simply
never oe translateg into Austraita. HMany cof tne Feceral causes af
action, for example, preovioe for trenle camages. Trere is no curient
Sailar provison in Australian Feceral law. Tne large veracts tnat are
often secu:ed 1 e United States anse 93 it 15 saig from tne fact that
the plaino®f can multply mulriple asctions for cieole damages oOr
mimmnum Samages wheh tneredy create a funo of very sigmificant
prspcroicns. iIn Australia, the camages Lhat can oe 32Cured are amiteg
Lo tne actual camagas suiferza py an :naividual parsen. Trerefors, tne
D452 to e Dukpiad 5 onat e:<aggeracé:3, as gan occwr in tne Uniteon
States wnere aulbbiple and minium damages proviaons exist in ;.“.ahy
tatu:as.. -Fu;r__nermore. e Austrasan populatlon 13 aucn sm a.uef wnan
tnaz 2 o2 Jniteg States. Tne consenar m.rket 15 mucn smaler
Accaouingly, even witn muwryle zlams, tne as tume of tne vemcts are
lix2ly ©0 g oF Musn MOMe LOIeSt OrepOrmion LN DrRS COuntry Than 1n

Amsiiza,
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“n AusTralid 800 1D S ofuiksry LO BALST
AoComagly, e scurse of aucn of one Unitzd Siates aouse 48 S mply nol
present. TRese arguaiants aos ML FODw&Dd to &nsule nal we get e

" rlass -atCon gecate 1Nto IS proper contaxt and Lk anGur It in tiw

ecvironment of Austraila and 10 tne dignt of wnat «owd e Dkaly to

nappen 1n tris country, 1N Cifcumstances very axfierent Lo those fnat
optainvin Hortn Amedca.

WHAT ARZ THE POSITIVE ARGUMENTS FOR CLASS ACTLONS?

Getang ©o Justice Tne proponents of class actwons list a numoer of

positive anguments woicn trey say jestify the inteoguction of class acdon
in tnis councry. In tne first place, tney refer to tne great meed for
procedural reform actuszily to celiver TN2 !23al famedies whicn 100k 3
good "on pajert put wAlsn ane rfarely avallacle in gracuce Lo tne oninary
citizen. Tnis i1s an argument NAt nas auen attraction tc tne Law
Reform Commisdon oecause we nave szt owl face against merely
geveloping attractive statutes wracn do not in pracdee secure effective
reform. Tne s2arenh for new remedies tnat ikl p2 more effective is one
wprtny of law reform and 5 2 common tneme of a numoer of our
projects. AL a time wnen we nave petter educates citizens osmanmng
an increasing part in tne running of their society anc tne gecigons of
govemment, tnere wiil b2 an increasn) impatience witn procegural
ricetiss ant a concent Lhat we suuject the agmuestration of justice to
tne very practical tAsts o wnicn other actvitias in society are
constantly suomitten. MHow far 15 toe agminusteation of justice touly
availaole to ominary p=2ople? How faris it simpiv the playoning of orw
wealiny or tno::e WRO Are support¥d Uy nen ang owerful goows? [5ic
CrRaragie tnat n ne age U7 H1ass cONSUi e 2ro 1Lan and mgamsatmn
We Lould AUapt court Snzredures bl s0CLaty &510 =asts?
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Free entemriss lejal sid rulthermone, proponanis of Class actions

zay tne tney reprasant tne “frag enlerprise answer LS legal alc". Tn2y
permit ore person or & growe of persons ang a willing lawyer to take on a
oroceeqing to estacisn cozezn of e 2w &g tnereuy (o deliver
remedies Lo a large numoRs oF olner Sersons wno nave Not LEeEN aule ar
KNowisgganls endugnt 0 pong tner claims, It is salag tnat tnds
encourages self-neld ratrer tran Lureavcratic nelp, Tre so-Cali2a
aliernatves of 'ourealcratic" assstance tnOugn Domes such as tne
Trage Practices Com massion, trne Consumer Bureay, the Omoudsiman and
S0 on are assailed oy proporerts of Class actions as inadequate. Such
cogies laocur under soaff celings and always suffer trme nisk of Yciens
capture", ie., so frequently naving to deal witn tnose tney nave to
ragulate tnat they end oy o2ing proolems more sy mpatnetically to tnem
trnan to those wno camplan, Tre numeer of procesmngs groudnt undar
tne Trage Pracdces Act oy tne Trade Practices Coummission is, for

p—=

axa rn;JLé, Quite smait (3% cases in one yezar). Altrougn a large numper of
cases are gealt witn savisfactoriy oy concilation ard negotiation, staff
cellings and cuggetary limitations rescrain tre amount of attention wruch
tne ourzaucritic mcaal can pravice, Tne avaitacwlity of tne inalvioual
effective case, DugN: Qlrectly £o tne cuucs of A« may ve a useful
cneck dgainst govemin ental ingifference, interference or restrant.
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w:ll go away witin L2

tnein witn no efTective means oF naving tNas: ngnts enforced.

WAAT ARE THE NEGATIVE ARGUMENTS FOR CLASS ACTIONS?

Unjust enncoment Proponents of class acmons also point to the

reed to provace some forin of requinng an account Or wrjust enoanment.

Talk of criminal penalty 1s often scoffeq at. Tne small TINe may nave

lietle impact ama in &ny case wild go rctning for tne indivicual citizen -
who Nas o2en taken oown. Tne payment of tne fine into Coansolidated

Reverwe merely reinforces cyricism apout. tne effectivenass of the aw

in gelivering legal mgrts wrich N paper look spiandid out whicn 2m in

practice unenforceanie, | - +

Lim:tes tegal aic In gefault of some form of crganisng Mriie clains
into a sireasle ano effective lame claim, tne net result is alt too often
that trere is no claim at all Tne indivigua: 1s geried legal aio for nis
szparate Mitigadon wrereas consolicateg proceedings in tre nature of a
test case may De entirely appropdate for legai assistance inurng to tne
venefit of many.

CONCLUSIONS: THE NEED FOR CARE

Tne  introouction of c£iass acdons 1ntg  Australia  nas  oeen
r2commendedg vy tne Law Reform Commitree of Soutn Austraiiz ano
NOw, N a tentative pasis ang suoject to stoct controls, oy the Austritan
Law Reform Com misson. Tne meform of class acbonprocedures is oeing
consigaren m'tne United States oy a numuer of agminwstrabion anu
congresmunal com mittees. {lass achons Nave u..iN proposed in Canadg,

in e Fedaral nens, in
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It 13 atumantly ciear tnat i ciags acQons are to v introduces,
agequate protections witi De‘nacessary £0 ensure tnat Qve go not Talt
victims Lo N2 same aouses as Nave peen igentifiea intne Uriteo States.
Tne ruies gavéming tne legal profession 10 Lrus country 'a.L:aaGy pravice
some pLItections against sden awuses. However, aguitional protecuons
may pe needed agawnst sucn risks as Haoitity for tecnnical creacnes of
tne law, litigation oy incompetent orf ii-mollvateg lawyers, premature
settignent adversety affecting tne rignts of persons wno may nat nave
nzarG of tne bfigatinn ano adequate means to aisperse fairly resmdual
funds wnicn are recouped from class gefengants.

On tn2 otrer nand, if class actons were to D& Irtrocuced and were
not €0 02 &nply asciner legal Ypaper tiger", it would D2 n2cessary Lo
give thougnt to tne effects sucn a procecdural cnangs wouwld Nave upon
tne gevelopment of supgtantive law ano tne rewards that would o2
necessary to imguce nard-presseqa- lawyers to oring class acbons, given
tne procedural impediments and cevotion of time tnat would pe
Necessary, urger any class procedure deviseo.

Tre pualication of tne Commisson's discusson paper provices a
focus for informeo ciscussmon and depate. Lord Hausnam in nis First
HMenzies Qraton, asszrted tnat tne panrer of tne West was tna Rulz of
Law, It is tine dgnt of our citizens {0 go £o courts snd Lo nave rigorcustly
enforced oy ingepencent, air-mingec seople tne Jaw of tne Lanc onat
gistinguisnes Aur form of society from most otners., Lawyers, ana
ouaness exerwives, nave a 3zecial concem in i@ Class 4ction geddie.

Clearly, e resolution of Lo " gevate will



e L B T A

on fail 5usFanllvie JawWs LD WILID &1 noT, o7 oAy, Svananis oo

DONIT ooy el LIMDNANY CLTZO, O 02 GOE3 NOD KNOW L2 3., 15 L0

CF %, 15 g TRELSIT ECOULS TU 1233 30vite, IS (Vo g,
CI LihesmT Lo oenforce a8 zgrts, been Rwe of Law way

& o.one Lo & saisoclern,

We must De concemed against aouse of legai process. But we must
',e'q.:aJ_Ly D2 concem=Q o reform th2 gocministration of justice to oiing 1t
L more inte ine witn mouém CONGittons and Lo consider new ard effective
“ways of provicing orcinsry people witin access to its procequrss and
. Tules, Tne tas< Is a oifficult one, requinng sensitivity any calarce. We
must avoid tre jucpisieadon of every prondem. Bul we must ecually
avoid tne éymcjsm tha. is pred Dy paper HgNS whiCh everyone Knows
Wil not e enforcea and may uoe acused. If ©lass sctons are not
" acceptanle as @ means of securing access £o justice oy tnosa presentiy
deried it, to suggest effective altematives tnat will truly oring people to
Justice,

I invite ay tros2 concemed apout Uds important sugject to assst
tne Law Reform Commisgon witn views and suggestions so tnat, in tne
end, wnen we czliver our report o tne Attcmey-Generat, we get it dgni.

FURTHER INFORMATION

Copy of tne Law Reform Commisson's discussion paper on Class
Actions (D.P.L1, £979) is avaitanle frea of cnarge oy writing to fne
Secretary, Awustralian Law Reform Commiszsion, Box 3708, G.P.0O.,
Syoney #L.S.W, 2001, Trne Commisslonzr in cnarge of tne refeonce is Mr.
B8ruce Depelle (02) 231 L733.
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