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A~"J Er~D TO HUFF"iNG 6: PUFFING

I come oefore you today, senior executi'les of many Drancnes of

AuStraJian o"Ja.nsss, to taiKto j:Ju aoout CLaSS actlons. I reallse tlut tnis

is a SUOj2ct aoout I'fl1L:il you will De .d.gr.~y concerneo. Tnere nas oeen a

lOt of lil-infc:-rn eel t:a..:.:( .in trle press aoout c.1ass actions. I .. VI ant to get

straignt il1 tne D€ginni.'1g tnat tne La w Refor-In Co {jJ m1.sSl.on nas recEil/ea

a airective fro"m tne present COfiJ monwealLn GOl/ernl'1J em: t:O mql..ll.I'Z: into

ana .report on t!lis SJoject. LiKe rn any otner referances to Ine

Com mlSsian 0'/ suc~e::;si.ve Governments, tnis 15 a controversial one. Sut

we in tne Com mi.s&on are not entitlea for tnat reason to return tne taS1<.

to tne Gal/emm ent as "too narotl or as "too upsettlng to l.lusi.ness". 0 ur

cuty is p.la1n. Having oeen given tne taSKl we will proceea to reaen

tentative Vl€WS, to canvass tn35e wiaely 1n tne Cain mUlli.ty ana men to

pr:esent a report \'I1tn fiflal recom menaatlons for tile improvement of t.ne

legal syste m e;f c:.Jr country.

:'l...ist of you will nave reaa a vigorous and so:ne wnat iJJ.-te mperea

eGitonaL Oil tms suuje:ct in t~e A\Jstralian Fmancial. ReV!.e w (3 J,.lly).

Inst-:dO uf uea-ling w1tn tn~ U3Jes raisea l.fl tne" Com ;,I1SSi.::;lnls OLCu.5Sl0n

papr:L" on GlaSS ActlJr.s, tre ~~":itQ.d.ali5t inaulgea in an ~tt~CK an tr :;~ V=.;JaJ.

;1r'Jfl:''.:o'.nUfl:
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'= ~ ;::1;;:: .L.~; __ ,~.:.:_JI;S::"'':''-j i 1..:;; . I ... VI 15SJed, ·...i:"';J8l' t,l;; m :';..:,;'< :::,r"
.; c,,:;ntnD'.J:l.On 1..U natlan.:u. i:::ii.:lgo::.eil;i'l ent, a 56: cf'
;).:...:.:.:.:.3.::1.15 ;::l>:lt wO~J \'::.~U./ eX;Jana .u.t.i:;=t.lon - :;13.:' 1S lots
cX':'::"';5:'; 1; ;::=:1t - 1.,. ~nj-~!, :"0 ::;;.cmev'3 Q ,;·.:;al It n<=::vcf ir~

uetsil s;;:=cifies.

Tn::.s l.i.t..:;E1t:.O;-'; \'Iuu!.:J enricll lawyers at tn:: eX;Jdns=: of
Ousinr:~:5 ana if 110t :::rougn money were fCJrcncoming from
tm.': ~:...!art8r, tne tax;J3yer. Tile
.l.3 'N yers ';/ ant 2.LaZS actions.n

Tnis attacK ,'/as &:3 :...nfalI' as :i.: was ill-targetea. Tne QlS.:u5Sl.0n pa;Jer

cannot De ma.;nea G;"1 all J.aot/yefS. Hur dO all Jawyers want c.Lass a:'t1oilS.

In all ~rGoaai!ity IT: o=t are tJtterly m01ffercnt ana not a fe w are ap~osea.

But tre wisres of ene legal prafesS!..On ar tre wiSnes of aUS1.ness (a:lo even

tne 1'/ ::.snes of r;ct.:~o.rs) car:no:. oe tne gLIi.aing star of l.a w reform in

A_ustr:ill.a. Tna fact is ;:rat tna mass proauction of gooos ana servlCes in

a ffiooeDl eCCi18£iLj :.s ::xJU,'1C to mass proauce .Legal proOlems ana .J..egat

caJims. Tne great l:71peOlffients to access to justlGe in AustraJia are tne

lions of ccs: ana daLay tnat ;Juaro ellery COllI.': nouse aoar. If tne

aamirustraticn of jUS"..lce, alone of tne services of tne com munity, aoes

not pnviae an answer to mass proaucea legat ~·:'GuI.ems, cynicism ana

con:e mpt fc!' tne !U.!..e Of la IV may De tne price we as a SOClety pay.

I nope 1r. trois fOl"o..Jm I can discuss witn you lfl a calm 'Nay tne pros

and cons of f\U5traJian ClaSS actions - prop.eny secureD agalf1~1: tne -3DU5t.;;,

t.nCi:: '-;2V3 i:2eli lc.~i1tlf.:.ed 1f1 tne UrutGG States and relevCint to tn:= ncCl1S

uf C.Jf society. If we cannr.:t co trns we Will .5l;T:O.J..y cLlnfu'm (lX: c.rt::ic:;;

\"Ino conac:nn tne lin iil3tUL'l~ ana anti-intellectual 3train in cur nci::J.onal

;rld;<"~-UI). L~::' tnr~:.~ t.J~ ,Jr1 en,) tLJ Knee"J~[1<;s Lr~ ::le r.::i~L)..:te ,lOJU:: ,:;.1fSS

-::::CGIlS. 1 ·_iG ....s~JD:! 'i..:'il tn...;;: -Ill tne nufrln9 ~: .,'; pUrrtng of e::ll::1C".:i 'l'/:J.L

::;,3Kt~
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Tne Com mission s:aff numoers 19, a figure s.=t years ago and cefore

uponrepoJ.tsnuJ;Qeraproaueea

- --, ''': ,'.'- - :

il<.J5Com missionTrie

\j'HAT HAS T~E CQt-1 t·1ISSiON DONE?

,J, ttamey-':; enerd..:., '~e;la':Qr' ,j UraCK. 1-= car"lot lJU.tlate lts 0 Vi fl

progra rr. ITt e, al.:nougn ,:,:c ;:':;'1, SJggest ,';) aeters a.ppro;::l:o.ate for reference.

_, I _'-

Tne C.O;;] i;-;isslDCL i: 52:::: up in Sj''Jney. It nas four full-arne

:omm:.ssioners an;] :S.::van pdrt-time Comm15Sl.O.'l8r5. Sir Zelman Co ..... en,

our Gavemo=-Gene=,31. was, until nis appaintm:::nt to tnat post, a

part-time Memuar of tne Com mis&on.

:il any major projects Gf reform w12re gi'w'en to tne C"O min lSSLon. To

supPlement tniS numoer, t[it; Com mlSSion lOOKS ceyona ::.:s own ranKS ana

lllGeeO oeyono tne ranKS of tre .legal profession, to nonc;rary conSl1.!:am:s

wno are appointed witn tne approval of tne Attamey-Genef~ Officers

nave aJ.sa oee.., seCGr'Cea from O"Cnef Com mori ..... e.31tn uepartm-ents ana

aumonties am co-operati.....e arrangements nave >Jean wor.<ea out witn

iJniver51ties ana c'.:ne!" la w reform oodles to increase our outp:..rt: ana

supple ment aU!' meagre resources.

controve:::'wl ~ ana euff\clJlt referen.::es re>:e.:.vea from SL.C::8:";Slve

Gnvem;nent'3. Our [=po!ts en CC:I1;Jl.3.!.nts Ag~' y,t :::JQli':~ ana f.riml~

L'1I/(,"sttQdw.C:l ·..Ii~re ;JCtXiL;t;ea fJ.i tne Lauor Gov. rmnef1t. fi12 reDort~ on

~£lmo-4 !):'l.lgs ,In'J uiivin::. InSOlV~;!lCV: ine H~_;LlL.lr ?ay ment of Deats

ella Hu:n an TJ.:;5l;'~ i :'-,.1n~;plants were prcOl.i''::f~U f·Jr tne preSEnt

I~ 0 muu.str;:"tlOil.

- --, ''': -'. , ... -- : 
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:~:::.::. ;=c.-. ,~,. 0' IJ "-112':':::. ,:;:.:.J:5 ,inu Jew"- ;-:l':CCV:::r J' .11= .... (;:"i1 lit :".=.:,:,,:;:.

na5 r:cce,-,~'i :;:c:.: ..::.:. ...c:.'] a j-.-.i",.;2r: c,t" l;i1~vL"::an"- refel~.:nces from j-=ii.;l~.J..

Com rr,GiI,.,e£w:'i1 offenoe:'s t~;::':U,JllO:...:t Australia. Tne se,:on;J 15 ene. mas:

recently :e::el'le:J, lu.:..~,,'.sn;: t~ tn.~ l·i3f·':;I"r.o of cru.l!J we.rra!',= laws. Tnis nos

particular importanca in tile Intemauonal Yea!' of tne CnilQ. A tnira.

receivea l.O:st weeK, relates tc tile reform of tre 13 w of eVloellce in

Feaeral ana TeITltoq Courts.

HOW DOES THE CO!·1;·i3SIGl"1l W:JRt(?

Tne uruque feature of law .reform DOGles 15 tneu proceaure of

drafting ne w, reFori7i eo lEi w s. Un1lKe tne preparanon of mO:3t

government .teglSl..3:.:Lan, tne preparation of law f<::fcrr.l com ffi15si.on

reports g:::::5 en lfl tne open. T:~ w'l.'Jl.e peint of corn m:'t:J..r'Q a pmjeci: ::0

tne Law ;,eform Com liIiSSlon 15 to procure puo.iic. expert dna loooy

co mment so tnat tne proposea la w is tnorougi"'.lY refineo oefo:e it is put

to tne PaJ:li.a ment.

Witn tnis in mli1C1, tne Com mission nas aeSLgneo several proceaures

for tne p-...;r;Jose of seCUl2.f1g suen partic.,ipaucn. PuOllC situngs are nela in. _

all parts of tne country. Seminars are attenoec. arranged oy various

industry ~na C::;;il mu,..~ty QroLl~S. PuDJiC lectures ana .5j)eecnes are

aehvereo. Tne printea arc electronic meOla are ~ngageo co carry news

aJll) IJ~tai.1.s of tne C~"l1'lis510nls projects and of t:ent6.ttve tlllfhing in

tnem. Uis.:1Jssion p,,:pers dee proLlUCt:::d wiUCn a1'2: in i::I l.es:;, formJl ana

:T1,Jre ur;fj,~rs'.::a.:ll.1aOL!? :"'ul';ll tJ1dn m'Jst g(P/ernrnent lJocuments. ~ampl1Lct

SlJm 1.'1anes Qf i:.ne 1~':=:'::15'llon P::;~1Crs i.l:r8' wiaely :.l5tnDute.:J tiJ t.ne j.ei.~·:,l

pror"-.'::S;ilon ana L..:; l:i:.i ~.~:' i1 It'::r~3t(-;Ll 'Jl"OUps. Late.". we 113 ve U:."!glJ~) to \J50!

t!\l~ proceclJ!eS of pu·;l.::.:: 0p1..f1l0n pullS anO SUfl/ei5. ,'),5 well, a tcam 0;

1l1)110rary CQ:1SIJ!.t-o\nt=< ..l;:;;:::m:":t0d :'r\JIn inteCC<;;,"tea VieW puLnts 511. Gown wit!)

tile I';om ,nisSlonel.'J .-n'..; It'>-:U5oj .vitn tl1€ m tne ....,JllLJUS lSSU~'3 (.11,);: nav,·; t:.:)

-, - -
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.::, \:.~r:iiS r:f ~.;23:lV= fOliJYi-up. tne \\;str,;llan Law It€t'orm

COr.1·il!.53l.011 i"d'S. sa f3.r, .:1 f,~U1'1 q,;on 1'1~(:':Jra. NlJt c:llJ n..1V02 it.S ri;;p::irts

toGrwerl\Jn.=;?ntFeoeral

La w refor!l'l, wi;:.:n .., a5 s::.IT',Pl.'1 tne ~rocu:uol1 of Si)lBnnia reports

and attractive dis:U55.Dn palJers wOUlD De a waste of puOlic funcrs ana tne

ene.rg:ies of cusy pea;:).;.::!. It. is re:agmsea on oot.n sides of Parham en: tnat

our: leG'.::!auve proces~s r,·=~G a5Si.stance from expert groL.9s ana

com ml,;ru.~y opinion ~n :;ia c~~-es?..,ent of compleX areas of tne .l3w.

Tne Law Reform COR ;n~on Act is SIlent on \'Inat is to nappen

after a Co r.l missicn rep:Jrt is proauced. It must. oe tatJ.ea oy tne

Attorney-General ifl Parliament Cir(] tnerefore it oecomes a puOl1c'

oocument. 3L.'t afte: tnat, tn-=re is no guarantee tnat tne Government

\¥ill act LOon it.

Austra.u.a nas a fOl...Cly poor recora In tne .lmpJ.elilentauon of ~ne

reports of governii,er:::. oo::n.es and com mittees sucn as law reform

:om missions. A figure taJ(En out in .1976 SnO~'4ed tnat of 647 reports

received fro:'il la\'l refJrm Qac;.es in Austra.1J.a ana t':ew Zealana oe::'ween

1916 ana tnat cate, Oii.J...y 311 nad oeen fo.LLoweo oy 1egi.sl.atlon, Le., aoout

48 per cent. Of C:iJrse tms is a poor inaicatlon. Sam e r02p;)rts

recom menCea no cr;~~rl;~. G::;1er'S Vi~re annual r=ports. Otne~'5 ware

overtaKen uy events. Tna g,.=nera1 PClllt maae is: tll2t not .all repon:s lear)

to acti.l):"l•

-;', ,.,;: ,t, -. '-
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.::, \:.~r:iiS r:f ~.;2":l.v= fO'u:JYi-up. tne \\;str.;llan Law l\€t'orm 

COt'.1·TI!.53l.011 i"dS. sa f3.r, .:1 f.~Ul'l q.;on 1'1~(:':Jra. :'JlJt C!llJ n,]V02 It.S ri;;!)=.Jrts 

F e(Jeral Gr)verl\m":?nt to 



Tr,c re,Jo.rc on ;;:::,1:,-j'::'1 r:-.:.::--~::l<':;:':'0n .l!=J to tile li,trC:':iJcc.on of LIe

CIimi.:13.L InveS'""u.garicn :::'!. __,/ j'T [.I)' ,:i. tt!Jme'/-Ge;;~ral '::l..W.catt. he

aescIioea me Bill, oaS3:J (Ill t.ne Com lTllSSLon's recor'tl as lIa mc:jor

me3SJre or f€:form ll • Tne major tnl'iJ,;t: (;f lt lS to upc:::te ana nloaanll5e

tne la \'is of cnminal 1Ji"/eSD..g3tlOn 1(', tms country. 5en3t'Jr OuraCK nas

recenuy announcea .ris nO;:Je to rO-.;xi::=adLCe tne dill::'O tne next sittitlg 'Jf

Feaeral Par:liament.

Tne report. on AlConol., OrJgs ana Driving nas oeen lm;:lle rnente::J in

tne Austr:;1.lian CaPltal TerIitory, as nas tne report on Human Tissue

Transplants. Tne latter is al.S.3 to oe implementea In QueenSlano,

accorain;;J to 5.n anrcUilcement oy tne Oeput'y' ?r.=ml~r of tnat State, ur~

Eowaros.

In advance of reaer,:il12gi.sl.auon, tne Soutn Australlan Pamament

PlCKeo up am enacteo lec'slatian oaseo on tne proposals containea in our

report on !nS01'lency. E'len in aO'lance of our f1Ilal report., tne Nortnem

Territory Govemm ent aOo,Jtea most of tne proposalS p~ fO!'\'j arc in our

aiscussion paper on Lanas Acqui.si.ti.on Reform.

i~or is tre o.ooption of gooa la w reform iOeas restIlCtea to tne nom 2

mano;E.t. IntereST: nas oeen ::;i'lQ wn L1 our proPC5d15 for i:i5lJ!'2.r1Ce D;f(Jrm in

Tr:al1.ana. Tne [Cport on Human Tissue Trdll5iJl.3ntdtlon is t:J ue

tra.ns.L1t'::J Ulto Spanl.sn for aistQuuuon tno1.J;ll1ou~. Sou::n Ar.,~ncd. Tne

GO'lernmellts of tlldt ~G:ltinel1t ::ICC (Jra..lpllng :~il tn~ 5d;;1f,! neea ti..

mocerniS8 tne la ',oj. r·t are rt;!c~nUy we neard l'.l=1.'it G~Jl' prqJOS1lS an

defamation reform are :0 [Je '3Uostantidlly rloo;)teo lil r].-H:lJ.::.OCS in tne

~'I est Inmes.

...... , .. :, 
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cdilea it, for ease cf convenience, tn2 reference on lIAccess to tne
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L'1 J..9i'7, Actorney-Ger.aral ElJi,:m:t

Cam mission a reference on StanDing to Sue

Tne Attorney-:;eneral's terms of reference calJ.Ea attentlon to tne

specific furctions of tne Co mmisSlon unDer tne Act to revle w

C;::fi\ iilon ..... e2ltn laws '/Iitn a View to tne "systematlC aeve.wpment ano

reform of em law:T. ?-1r'",J,cl.lla: a.::::entlon was crawn to O;Jr duty to

mOoerru.53 tne .1a wilD}' Dr:iJ'1Qll1Q It lilto aecem wltn current conaitlonsll
, to

sli'i'lp.l1fy it ana to a.GOpt

"re w or ~ ;:re. effectlve metnoes for tne ao mirustrau.on
of t.i1e 13 w ana tne: aispensation of
justlCe".

Tne terms of refere,:,.::e rea.te criticism tnat nas oeen maae IlOf tne

rest.d.Ctions in tne p.rzser"',t !aw upon tne capacity anG ngnt of persons to

oe n2aro in courts ana proposalS Mien nave (Jeen maoe reLating to class

a::':l.onsrl • Tne Co 171 nHssion is tnerefore requirea to reVlelY Feaeralldws

on tr.s stan.::ing of persons to sue in Fed~raJ. court:> ana courts eXe!'Cl5lJ"'Ig

FeJeraljuc.s::t:~;.::nan·J T~-:~'('1_t;,)ry courts. I~ is dlSO instructe'J to revLC\'l

tne la ws reLl.t.iIlg to ::1355 actions in suen courts. i'I e aD~ teq,Area to

r-=;JOL't ~Jpon i:ne doeQJ,·K:y of present J..J.;\ S dna tnr: {)~$l.raUlll::y of cl1anqe5

l:l c;<lS;:Ll1~l .Li,~' UiJt :.:::;,)nnJ In :nul''': .;ny con, L::utlUnalll-:1it5tioI1::; :'1

:';c.limonW'~.:il!;rl ;:;aw~r. ','i-_~ dIe aLSO 1f1:;,tru:tl..·! La Keep In tOll)tJ our

f ..!n~ntJrl·", t·.', CO'ls!:ier ;: DJpos...! 13 for urlJJrm Lty 0;' 1.'1 w 5 In trllS' .:(Juntr'l.

·· 
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VI HAT ARE CLASS ACTIONS?

, .".::

tne QlScu5Sl.0n paper, meetings nae iJeen nela witn our consultants. Tn~33C:

numoer a reaeraL JUdge, a memoef at' tne AlJst=;..ii.an COI1SLJ,rd=.rs'

Associatlcn ana otner i3ersons apPOlfltea oecause of tneir uacKgrounJ 1n

Dus::.ness ana inaustry. Tte latter lf1ctuce affi::ers of tne Confeceration

of AustraJ.an Inau5:ry, tne Australlan Finance Conference ana tne

Australian InaustIies' DevelOplil ent iJ.ssociation:·' .,1 e aLso n3:>le

consultants from tone Calil monwealtn Department of Business dna

Consumer Affail-s, tne Traae Practices Commis5:!.on and tne Qffice of

Com missione;s f:::r Consumer Affairs in tne AustraliaD CaPltal Territo!'y

anD New S:;utn \'12':"::5. It will oe s~en tnat we nave an exceL.ent t~am of

i':~ start from a .Ji5.;ova.ntage in cnat ;nost ;Jeaple in Au:.tra.ll.1 nave

nQ l..:!'2a at d.ll. as tLl wnat c.Lass a::UCJ(lS are. La\Vy~rs ar:e not fam.l.1.L::;.r witn

tne ;J['fJce'Ju!.'e. for ::ne Sllnple D=~~SJn tnat It diu not develOp ill Ol.lr COLJl"ltr1

0: til dntdlrl, Ganaa.; ;,jna l'l~YI Ze.'11drlo. il,t .It.~a.'- 5,,) f.3:[" as CW5S r-l,;::l:.J"s

fur Jri In dqes aD:: cc.:·. ~p.rned, (tne en ar.te:r of cor, f-r)V'~rsy faclnrJ tn~ i-2. w

r{8fll.°:l1 l~o:n;nLssi.on; t'"l~ specws of liti,Jar.lon b qUite UllKnown In t:l1S

CtJ'Jntry.

consultants voi.dng d'~"fenng opiJ1ions on class aCQ.cns from l.llt'fe&'Q,

inaeea compeunQ, ;:lOints of \fiew. Tnere 15 no couDt tn3.t tr..e

CO:il,illSSLon will na'''~ at Its taaLe tne (Jest possiale aOVlCe. I~ will near

every compew.ng ar-oJument and will De !eft uncer no mi.sapprenens;.cn as

to tne allegea aavant2ges ana o15aovantages of tne class acuon

pracecure.

PUi:I.2:..!.y Qls:l.lssea wi' [II")! CO.Lleague, 1·1f. C,J,;! ;illSdofl:::::Z: ~!\.:ce O~~2:"":~.

He lS ~jl'~ CC::'l :niS::i.'':';-(~= in :::l1drge of tne reference. :3e{are t;~:g i..SSl.le ,:.1"

~ . ..:; ,-·f 

, .".:: 
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iJerson :.J= .:: 5.T.;L..;,. j:"CL.9 cT" ;.;eopl.e are permlttea to wo..'1g i.:::;a.l

~~~_~a?-r\']s Gil cen2...!.f .J a l....':.,;:;= ";.J r:1 :...\2:£ cf oener Pi::;!£SOilS ana t'J sec<.;£'e

)~'or,Jerea l.'eJief affecung nc~ Only tne actual nd:n t:;O parl.les to tne

aLi. otner par:ies in a =':';illar postion, wno are inc.LuiJea in tne

Tne requirements of a c.!.ass action are tn.ree. Fust, tnere must. oe a

:;r~~"ge,- numoor of p2:3:nS affectea in a similar way to tne class litigants.

~:~-$ecpng.LY, tney mu3t '..3'1e a com man interest, altnougn not necessarily an

:;~id~..rltica.l !eg2..l1nt-::.~,;~'C, Tni.!"'.l!.y, l.t must De convenient to aeal. wi.tn tne

;::,"maFte;- as a form of ;~"j;.p .ll.tlgatlon ratner tnan to require tne ~i..'1alViaual

'parties to iJ:i:lng tn-,:::- -:..,; ii c::.s.=s to tne court in oraar to lit.igate tfl:a m

: separately. Most c.i.a~ action pzoceaures invoKe a reQUl.r8ment tilat it

SmulO not only oe CC:l Je.-:'ent t~ proceea oJ way of group litiga::icn in

tf"1.is way. Class aehan ru..J..::s generally require tnat me person wn:J wa"nts

to organise a Class a:':iO:l smul.!J snow, in a preliminary neanng, eitller

tnat ne nas a prima f2.:ie cauez (.of action ana/or tnat tne claim ne is

oringing on rus Own oer.2..lf ana on ~ne oenalf of many otners, nas "merit".

A type of class actio:1 a::J aeVelDp in Englana 111 tne Cnarcery

courts, wnen proceeaings could ae orougnt. oy one person for relief tnat

was a."audlJ1e: to li:3ny :::.tn'~': ;:2COle irl a .lli<e posiUGn. Tney c:u nct

o-=velap in ene Co:nm;Jn ~a\'l ::O:..Jrts lJ1 C:ngLana. Tne reason fo;: tnis

:"Jl;s;;Jao.ty .-:;ns~; 1-3~"\JC";'/ ~0Jm tile fact tilat tne form of t'eme8Y :;In.ntea in

tne Com men Law CO'J,:.....s .....is t1J= aW-iro of ,none: damages. rfl~ form c'>

:..; "-': ;""'-
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GIVE AN EXAI·IPLE OF A CLASS ACTIO~?
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r'o'lr. Gnffln 3,=11 Attcmey-Gen~ral cf tne Unitea States 'listcea trle Law

Reform COr.l ;:liSSi.on last ye3.r. \'ini1Si: ac:·<;:no·N..LeOg1J1g cef'~:ts in C!aSS

action procec.JI'eS WrLcil nClO tJ 0:= curea {s matter .to i'lIEn ne ndS given

ni.s .'Je~nal ati:enticn), tne Attorney- Geners.l saia mat a retormea Class

action procecure was wnoouu:e:::.y necessary anC! snoUlO ce pI'852rVea ::lS a

vaJ.uaLJ!e means of oIi.,·:;p.ng m.3:1Y Decp.12 to tne courts of jus-w.ce.

oeveJ.(;::lfflent of Cb:"3 r.::l::.'i.; =:::: c,),:";0;;=3. ~.t3:-":'l.:J ;'"rorn nQCjc:IT1

o~gi.nnings 1.., :~e;~ Y'J:'"'" St3t~ :r-: tiiC 1.i::53C:3, t:na Cl5S6 c::b.on proceaure for

damages ae·/~;Jea s:.::;.vil:j u~ r.:..:si:. It 1'1'0'::· mtroawee:J mco tne ru!es cf

tne Feaeral CO'..Jrts earl:j 1;1 tr.:s Cent'Jry. Tr·e fi:cuntlng of ClaSS action

procedures a.:.a not oe,::oljj'3 a :':J:;; :;Jon il1a::e :..:n:il. ~ne .!.96!Js. Even toaay,

it.is n:Jt a o::.g part of ~ne ut.:;;c:lG.,1f1 tile Umt:ea Stat:es. HO~'f~Ver, it ndS

attract8a atte:-:tion ::ecaus=, :''1 Q n·J ;noer of cases, very 13r~e veraicts

Class iictions n~':= ;J~en :JrQLgnt. far· many clatms arc oeV:il.f1Q a.

typical example is n':t e:3.sy. I~ llost fre;J.uentJ.y citea (:3se 15 :',,:;',: v.

Yell·) VI COl.O .Co mpe'-.I 67 -::a~ 20 b9'j ~.!.967}. Contr.3ry tQ a c~t.'r'

inaeed nave ceen rec:)vereo. ;l1:=se ana ere allegea aouses on erie way

nave led to calls fer ii"I ajar refcrms of c!·355 acucn p;aceaures in tne

Ul11.tea States. It mus:. ::l3 e: ,i1pa3S!.Seo, tnac Fe w of tne CalLS f.,.or reform in

Uritea S:'ates assert tna-;::2.=.ss aeUens So"1OulD oe alJclisnea enti.re~y.

'-::-,--""-
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In tne eno, tne cas= was settleo. Tne amount of recovery' was

simply calLulateo. It W.::.iS tone "unjust enncnmentll wrucn tne caG

cOlnpanyls DOOKS alSClOsea nan oeen pncureo as as result of tne

sJ.ccnart;;e. Tnis amount ..... as p~o into court. ~1r. iJaar securelJ nis

overpay ment. So old trXl::'::: -wr'O, oy simple proceoure, colJla prove tneir

inGiviOUdl Cla.:.ms. TiE lawyers in aCCQLUance witr! tile legal system of

t;le Unitea States, 33CUl"eCl tneir 'contingent fee i.e., a proportlon of tne

ve:roict SUiT!. Out tnere \'135 stili a funCl in court to :;Ie dlSourseCl. Trie

court foune: a 5V.lit"l..1o'J:1 to enis prollie m. It oroeD3o tndt for so mng .15 \II 3S

necessaiY to exnaust tnl~ funa paia into court, tne. cau co mpany snXllJ.1

unoer.:ndrge its pas.s.=nger5 untiJ. t~ ;;:maunt In COurt .was exbnJulSnerJ.

':-j;.Jrt. (,r California. EVC::ii :'-,J<J;]!l ea,.:n lnm¥:.J...JaJ. ~asangcr ;',.;,,:; '"

seiJar~t'.= con~=act arlC a 50p.::rarE Cl31ffi against.- t.ne cau c::; :i1pailJ, Ddci:

was per:n::,:::;::e,J to pr::ce:=:J en nis own ol:naJf dna on oenal! of all ;::aXl-C2.:..:

passengers wno [laO Leen ov~rcnargea in tnis way. Tne court: rejectea

me cao com;::any's ayument tnat tnere SilOUl.Cl De a precise ucom munity

of .leg3..L interests" oefoI'"d suen an actlan caUl.O De a..u.a weo. Of course, it

was not pcssiDl.e :j ioen'L.1fy eacn aro every inCIlvlaual ;1assenger..

Aavertl.Sements for tn::m to Caine forwaro proauceo a ~maJ.l t:r~K.1.e. But

tne court toOl< tt/8 .",':'ew tnat lf a class actlon weZ'e came:.;, recoverf oy

~emoers of trie ClaSS, or even oy tne signflCant pOl'tion.,of ::nem, woula

C~ most unliKely. ~n inOlvlcJual Clalffi 'wou.1I:l 'amount to a few oQ1.L3.rs

only. Tne oefenaant:., if no Cl.a3S action were aLlOweo, wol.il.Cl "retain tne

oenefltsfW;jj itsowi"': '.vrongslJ •

~' "",.-.:-"",-''''.'''-."'."'" 
." ... :.~..: 
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i'iHATARE THE LES':'i.... ARGUI·1ENTS AGAn4ST CLASS ACTIONS?

no <Jeter~nce fro:T: :,:e cone;.;:::: cont.rary '.:.0 la;~ tl rur::n tne CJ,..3SS a::tlcil

,:;ert:ainly effec n.ve.l.y atta-eKe:;.

"
.',

.' .. -" _.

.. -'..

-." .':~--'."O.

Impact un SUD.::-::mtive Law It.].$ aL:50 pOll1tec uut tnat tne CW.S5

nCQOfl J;-,troouces a -.'~,3.ri'5 of enforcln~l tne ..Liw .... men \'las n,)t unler

,:onte:jil::i.:,iloll ,jt 1e.;:;t. so r.:tr 2.5 4LJstr..l.liJ 15 COil ~rne(l, at tne tl'lll~ ~:le'-l

tnt:

CGnS""..itutiOnal ?::J:ile ms Tn.~re dre dr. least tnme "legaJ2' cr'Juments

against c:.1.G.SS actions w nicn can De menUOoreCl. L'i tne first pJ..ace, tiler.=:

may ue ccns-..i.tlJtJ.or.al aiffic~es in ere way of i:.,troaucing Cli:iSS aC'cions

of tne Kirla I nave aescnoea in tnis countri, at ~ast in Feaeral

juriSJlCtion. Our Hign Court ,.as mace it Plain tnae Only ce:rtalI1 matters

can ,J2 litigatea 111 Fecercil courts in Austra..!i3. Tne fEa5:ln for tr'~ arises

fro rn tne coctnne of tne SE,)aration of po welS ana tne language of

Cnapt~r ill cf tne Aust:raIian ConstiLutiOn. A col..l!t OnlY nas jUIismction

in "mattersll
• Does a 11 matter" imply specific litlgation of an lOentlfiaDl.e

issue' oatween par"'"Jes aC~ally oefore tne court? Are tne relileOlc:S

propcseiJ in Class ac::Lons for aamages tne KlfItJ of rem eCles wnicn ar:~

appropriate for jlJJges an:J witnin tne jL.OlClal power of tne

Com monwealtn? Tnese tnresnnolO questlons must receive tne ,nost

carefuL attention. Tney are not Only nice .La wyers' controve.LSles. Tney

D:iLSc, lfl an i.nalrecr. Ii ay, tne ISsue of princl,p1e, na·ill ely tne pro;:J~r

fwn::o.an ana role of tne ju~iciary anJ tne courts in our type of ::>::Jciety.

-.-' .-:~--'_"O. 
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no <Jeter~nce fro:T: :,:e cone;.;:::: cont.rarj '.:.0 la;~ tl rur::n tne Cl.3SS a:::tl.cil 

,:;ert:ainly effec n.ve.l.y attacKe:J. 
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HOW 00 CLASS ACTIONS AFFECT THE PURPOSE OF COURTS?

Lawyer EntrepancUI'S Jtne:r arqulilants against' class act1~ons Point

to tneir effe::t up:::n lLtigdD.On. trW:l £'Jt.e "Jf courts, ti~e jUdlCi.-U:y 3i k1 tne

legal profes5..on. It nas Deen mtne.r:o tno~:"It, In our s·{st~m, tnat

L":.'ct.gatio[l is a 'llaL'g-= tc5I.Jrt". 2.:..3S5 c.':~iJ'1S ::13},' I'tdVe rf1~ eff!,:ct ')f

COsitiv21y a~,lnis:.nq l3.n:1 ·'::~C':(~'..Jr--::l.:Jin~ .IlU,lC!;:· ,1. i-,Jt"tn,=rmore, tl)C'/

y.leWillamount

'actions say tria: tne "T1l!i~i"".!i:::atlOncf In:nlliaual. c.LalffiS to one veri large

~~,,~.,'gle"Cl2.irr, OJ ..~ay aT' c.!.355 a:n.ons aiTlOunts to a misuse ot' tne Ci'Jil

·)::-·h'-~"'~·'It is said t.'1at tne ClaSS action for aamages recoLPs d funa wnicn is

j,fi-:trLltn to 8e usee: r,:t f:::· c::;;;,: :::ensai:l..':n of persons inaiviaually wrangea

any of :.:-:-::: ::a,i,·ct iJe ,;..:ciI..Jfie:J or will roOt come forwaro), wt'for

of j::'-:;;:sr~~l t"3 Cl.8.SS cGfenaant ana cepriving ram of ni.s

eruiCnment. :::n tr--ese Circumstances, na0..ng regaro to tne size of

tnefnpunLsnmen~", 1':. is not 3;Jt to aeal wltn tne matter oy a proceOUral

- aevice of tr.e Clvi.L law. It 1.5 tr-.a lJusiness, of tne cnmina! law aro

proceaure to PW;-.2.5,-:, r,,:,: ::n;;,<::~ tne C'f'.:.l.L3.w. qecognib..on of ~rus fact

fias lea to tne ir"'lC:,}:::..:::t:.c,1 cf S0CClaJ. protectlons 1\1 tre cnmlf1al laW,

~~,-tne rulEs as to tne onus of proof, tne enti~ment to j....Jly triaL,'tne

retluirement tnat tr.e Cd:=.; De pravec 0y tile Crown oeyona reasonaOle

aouDt ana 5:) 'on. Til::$ !.u.les wOUld nc:;: De availaD.le to aefendants faa.:'Q

tne· risK cr ;Jui"Iis..,men: oy a class action.

, _.\., 
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.12.t.3..;a:l:fl, 'Jf~2n for ti12~ ~e::=',Jrodl l:-ltef~St5 ratf12r: ::n,an for tne real

.int,=res:s of tne ~aFfe:'::.~a or :.::.:..s3'JV<intar;eo. It is alSO arguea tnat tne

co ,it mon la w procedur:::- of aavocacy t.:.ial oepenas for Its effectiveness

upon :7;;J~.J,:Ja:ea lltiga,,;:s. Tnc Fear of tne class action 15 tnat symoouc

lltigatlu.'l will !eao not ta tie personal motivation tnat aI'i.se5 fro m actual

aL.-eCt ':..nvolvernent in ul.Glst resrj!tll litigatlon. Tne very size, of tne clai,i!

.....ill :ilaK8 ti)8 pot.enili~ of ccs"'...s an important factor in determil1ln~

w netne: tne ClaJ. r.I pr-occ-eas.

.).J:Jes as Social LeqislatoIS Finally, cIitics of tne C!d.SS action 53.y

tiiat E repQ53S in jUGQe:s ouJ.igatiCi"iS to perform taSKS of SQCidl

man:i.;:lui.ati;:;l fc~ w~cr. tneir t=311i.ng anj oacKgrouna nave not ah.. ays

sw.:e:J t.neffi. Tile GlSoursement of f1Ui.a funas of cJ#.ss aCUon aamages

aCCOI'ClI1g to oroaa prinCiPles of SOCIal justice is tne KlIlO of trung wnicr:

poli~ns m81 De - [Jet.ter awe to perform tnan juages useo to tne

syillg:is""....ic function of tre jUOlc.lary urKler our 5ystem. Tne very size of

$Om e class action fun03 ana tile mutiP1e cnoices tnat are availaOle For

tne:r Cli.s~rse:nent rai.5e lJOUQts as to tne aoequacy of tne forensic

meillUril to permit a neaIin;;l to all of tne competlJ1g clients tna:: may

eXJ.;;-C for QlSOJrrxment to 00 oraaa jJstice. It is one tr1i.ng to compensate

an lJ1IJiv'l.OUa! or a g:Jup of .i.Oentifleo lnai"iouals. It is anotner to

..1i.5:.:lJ:-;:e D.:··;c S'..J m5 aCC:;l"Q.!11g to mu:n less Clearly lOent:lFleQ nj.!.:~S.

....,-!' -.::.-:'-; .' 
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lltigatlu.'l will !eao not ta tr-!6 personal motivation tnat arises fro m actual 

ai..a.-eCt .:.nvolverne;1t in ul.Glst resr ... rtll litigatlon. Tne very size, of tne clailil 

..... ill ;;laK8 ti),8 pot.enili~ of ccs-...s an important factor in determil1ln~ 

w netne!' tne ClaJ. r.I pr-occ-eas . 

.).J:Jes as Social LeqislatoIS Finally, cIitics of tne CidSS action 53.y 

tiia~ E r2;J:J53s in jUGQe:s ouJ.iQatictiS to perform taSKs of SOCidl 

mani.;:luiati;:;l fc~ w~cr. tneir t:-3i.1i.ng anj oacKgrouna nave not aho'ays 

sw.:e:J t.neffi. Tile GlSDursement of flUia funas of cJ#.ss aCUon aamages 

aCCOI'ClI1g to aroaa prinClPles of SOClal justice is tne KlIlO of tru.ng wnicr: 

poli~ns m 81 De [Jet.ter aw.e to perform tnan juages LlseD to me 

syl..i.Ugis""..J.c function of tre jUOl.c.lary urKle.r our ::.yst.em. Tne very size of 

$Om e class action fun03 anD tile m utip1e cnoices tnat are avaiiaOle For 

tne:r Clis~rse:nent raise lJouots as to tne aaequacy of tne forensic 

meillUIi1 to permit a neaIin;;! to all of tne compet:.lng clients tnat may 

'2Xl:;"C for QlSOJ7xment to 00 oroaa j.Jstice. It is one tr1ing to compensate 

an lnCliv'l.oua! or a g:Jup of .i.OentifIeo Inaiviouals. It is anotner to 

... 1l.5:.:lJ:";:e D.:··;c S'.J m 5 acc:;';''Q.!11g to m u:n less Clearly lOentlFleQ nj.!.:~.5. 
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C.Oi.%"~, ,- 'Ii:::..:b :1.':: d.J..w::'(S Lle pO;5i.Ule for tre cldss:

;).;:.:;5 C:"\ .~ ~·er.::.:t. 1:',;: :iL:r.:-I'et :n ay lie to,) co mpeQu....a tJ

,"':' -,::';-·:.e,J :...

Gefen:~ailt

tr-e sarc::.c:',:=, tnat :7: aj 002 8iJprc;3uate Zl.:;:3lflst an inaivllJuaJ. :71 ay nC>l:'

aL;'/ays ,vO:;< against tne corporate aefenaant, patticu.Lany 50 fat as

pUr-c.£:1:";" en':. lS conc,:;meo. J~~:: C:);l9J~ant nas pointeo Out wat in ;::"V~

ca~ Qt· ~"e 'y'e.:J.ow COi;) Company! toe uncercnar.;}1J1g of fares fer a psnoc

nec3ssary t:; :-.:l~;.Ce :ne lIunjust enricm'lentll funo mi;lnt, lr; fact, camage

competitors of tne Yel1Dw Cao ComjJany. Consumers I<nowmg mat for 3

certain per-co ye.llc w cao.5 are cn~.aper tnan Gtners :TI ay oe te mp:ea to

patI"Jnisz tnat servi::8. Gtn==, q.n.t.e inmcent cau ca,mpanies, may Lase

tr18l1' cu~:o;;-] teil1~.::ra:c;J.y or permanen...ly. Yet t,"l:31' iliaj i"12'/er n:::"e

oreacnea erie .law ;J:;t may oe affectea 01' me I1neavy-nafi.:eall remec'{

aeV".LSe:l oy t;;e court to 00 uroaa jiJs""..iCe.

uefc,-.=d'l~ T-~-; c:loJ :..;, n.un:;: cr S.),Olt: macnLncri l.S -:.:ie\llSeG t,: ;:'853 .:n:'0

fLlt.:...:r::: con5.J;T,~!:,"j ::'':'~ (: •.i;';: ..... : -en..; ...el".J.:.C arJc,r:~u ,1;"1 t"aJour :.:- tne c.Ll.,;;s

i'l inorall ~nefl:s. Many catlCs of class actlons paillt to tne rUliiGL!5

size :Jf SOfoi e class ac-::.on ve.raicts. Furtriermore, tr~e winafill na.ture of

so:n e of tre oree:-.s i':1 aoe to aiSw!"5e .Large Ca mages offer:dS man-i

ooservers. '.~ ny smuJD future passengers secure tne uanefit of

ove~aymen: oy ea:eer yellD w cao passengers? As soon a5 juJges stray

fro:;, tne na.rrowJat.n of awaroi.ng actual co;npensatlon tCl j.!dLd.cular

,Jer:;C"5 ,~ffec:-=[J 0': '"':"'J;) l.illposL"g crirni'1al pena.itles 111 acccr,Jar.ce .n-;:n

law, "n~ cr'::·30 fUI"'C::!.Qns tne'! ,J.~ ,-jsKeo to perfal';ll arc i;.ore S;JlL~ol'{

In a.n: In:~ :,::s::.el1 lC.J':',;' ]IOU;JS in tl18 co m munt ,;;11.) ~v :1.], -..lrUlt<8 (Jlc

.!iJl.1.:::u.!r)', 2:"'; -3.:lSWtr-JUl8 P811CW.£dlly fc.r ':[).-;Lr in.. ~:,3.l<es.

,:.: ',- '. . '" : " 

,"'':' -,::';-"!.cj :... 

':'::'~1J.dant. fJf COi.%"~, ,- '1i:::..:i.J :0.':: d.J.w!:')'5 Lle pO;5tUle for tre cl.dss: 

Gefen:~ailt C-=:' ;:-:;:,:;5 C:"l '~~'er,::.:t. 1:-';: :iL:r.:-I'et :n ay ue to,) co mpe'ClU\'z tJ 

permlt tnls. SLK. ::;re clas.5 aere,'1G6nt "jill rorilLd..lly oe a COrpOI'CiUor. am 

t;"'o8 53rc::'C:',5 tn3~ :7: aj 002 8rJprc;lnate .a:;'3.lflst an inai vllJuaJ. :71 ay nC>l:' 

aL;'Iays ,vO:;< against tne COIporate aefenaant, pattiCuLany 50 fat as 

PUr-c.£:1:7, en':. lS conc,:;meo. :J~~:: C:);l9J~ant nas pointeo Out tnat in ;::t.~ 

ca~ Qt' !:."le 'y'e.:J.ow COiO Company! toe uf1cercnar,;}1J1g of fares fer a psnoc 

nec:;ssary t:; :-~~;.Ce ::ne Ilunj:.Jst enricm'l ent" funo fiLi;!nt, lr. fact, aa m a.ge 

competitors of tne Yellow Cao Company. Consumers I<nowmg mat for 3 

certain per-co yelle w ca03 are cn~aper tnan Gtners :TI ay oe te mp:ea ::0 

patI"JniS3 tnat servi::8. Gtne=, Ci.!l:e inmcent cau co-mpanies, may LOse 

tr18lI' cu~:o;;, teil1~'::~:c;J..y or permaneni:.ly. Yet t,v:;y ilia} i")2'/er n=.'Ie 

oreacnea erie law ;J:;t may De affectea oy me I1neavy-narJ.:eall refi'lec"{ 

aeV'...se:l oy t;;e court to 00 uroaa jiJs'"..iCe. 

i'l inofall y-nefl:s. Many catlCs of class actlons pairLt. t.o tne l'Ul.ilGWS 

siZe :Jf SOf.'i e class ac-::.on veraicts. Furtnermore, t!'~e winGfill na.ture of 

so:n e of tre orce:-.:; waoe to aiSOJ!'5e .Large Ca mages offer';.::ls m an-j 

ooservers. '.~ ny SnJulO fLt.:ure passengers secure tne uanefit. of 

ove~ay men~ oy ea:eer yello w ~ao passengers? As soon a5 juJges stray 

fro:;, tne na.!=ow Jat.n of awaroing actual co;npensatlon tCl j.!dr""d.cular 

,)er:Ci"'l5 ,~ffec:-=[J 0': "'7J;) liLlPOsi.."g crirni'1al penaltles 111 acccr-,Jar,ce .n,::n 

la"i, i:n~ cr':::;(j fun.:::!.ons tne'! ,l~ ,.jsKeo to perfor;ll arc ;'.ore S;JlL~ol'{ 

tnQ~ ;Jf tr,2 ';:<C:;:iJ;:~\'= ,J£' ~:J:! lB~lls.:..dtLire ..... nO .lr~ ill,Jre s=nSl.u\'e to i;.!le. 

In a.n: l.fl:~ :'::5:el1 lC,,):',;' ]IOU,JS in tl18 co m m unt 



Po?E TrlERt: EFFC:C TIVE r,L TE:R I'! ArIVES Toe L ASS AS nONS'?
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Tne cI:i.~s of c.1J.55 a::tic;1S say tna~ "He 3re alreaay C~V:::.Loping ana

alreaoy n3ve ~ffecti:.'·~ alternatives to tre claSS aco.on. Smau claims

triDUnalS, tne ConS=..Jm er Creait T:d.ouruls, tne Trace Practices

Com iTIlSS1.Ol1, tne canSJmer protection macrnneiY, tne accreu~:ceQ

consumer aria otner acmes, teJ.Sv.i..si.on pu;:l.liclty ana tne free press, tile

Q;"ouosman 111 \T~ pu:ill.:: ~~tJ£' ana tna Growing availaoi!1ty of legal air)

aJJ. provice effe:tive m3lJlS fcr rea.ress again~ lnjus--lice. G.ci.tkS of ClCS:5

actions say tnat tne nca"y-nanoea macninery of trl€ Uru.tea 5ta~es sloulo

nat" De impo~e:::i lIltO GL.!f very cnfferent social ana legal en"ironm ~nt.

At...:5traJ.lans iH"~ more accus::o;:";.eo, SJ it is Sait;i, to looKing t:J a

oureau:ratic: infcfr.lal, conclJiatory macni.nery to SOlve tneli' msputes

ana claims r:..~ne= tnan tre litigious reSOlUtion tre AmeIicans sugGest for

every social contr.Jversy. Insteaa of encouragll');J mor~ people to go to

c:.ur\..S! we snoU!.d, so It: is e!"oJueo, encourage more people ra conci.ll.ate

tneir C1t'ferer~es. -;- ne c.L3SS a:b.on WOUld, in trus v....e wt l.ntroauce 3f1

U1Y~eae'JI ljnca~a fer sleogenarll ;net to solv~ praulems fOf wtllt-n .we

11.:): .....e a.!.I'I=aay cevelOpe:1J finely tuneO macnin2ry of inaiviGual gne-..1nce

rearess. Tne["~ ,""f1~ Iii any atner -lrguffi2nts ill ountea dgdl:'lst [lie class

aciJ..on O'Jt. I ':"1in\( tn,: C:it~!..o·;;~:::! dlredoy mentlc· :0 1..LLustrate.s tile Ki;l,;:';:

of cas~ true 13 Cl'..::S:3·U;~.J uy ~::le cntlcs. Cleany :l0sa aetentl.::;n ,nuSi: ue

c,.::lrefullr Ylv~n tndt ;':;.i5J~.

courts Gf jU~:.::.L~J tn,= n2t iBs...t.!t wih i.P- ::lcre set~lilen:s LI

.l.dwY'=[5' offlCl13, gen::!::i..J.y' tc :.:n:: g.:.'~at ;'Jvanto.;p of la wyers ratner truD

access to Justi.cc Uj tr:e co mmUf:lty.

". -"; '. ---'.' ' . ..., 

--.~ 
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tn,= n2:: iBSJ.!t wih iP- ;jcre set~lilen:s in 

.l.dwY'=[5' offlCt13, gei1::!::i..J.y' tc ::11-":: g::-~at ;"Jvanto.;p of la wyers ratne:- truD 

access to Justice uy tr:e co m m Uf:lty. 

A?ETrlERt: EFi='(:CTl".JE r,LTE:RI;jATIVESTO CLASS ASTIONS"? 

____ Tne cD.w!::s of c.1J.5S a::-w.c;1S say tna~ "He 3re alreaay C~V:::.Loping ana 

aJreaoy n3ve ~ffecti:.'·~ alternatives to toe claSS aco.on. Small claims 

triDunalS, tne Con5:.Jm er Creait T:d.ouru.is, tn~ Trace PractiCes 

Com ITIlSSlOl1, tne canSJmer protection m acrnneiY, tne accre~'CeQ 

consumer ariO otner acmes, teJ.Sv.i.si.on pu;:uiclty ana tne free press, tile 

Q;"OUasman 111 tn~:! pu:;Ji:: ~~tJ£' ana tna Growing availaoi!1ty of legal air) 

all provice effe:tive m 3lJlS fcr rea.ress again~ lnjus--w.ce. G.ci.tkS of c.!.Cs:; 

actions say tnat t:ne ncavy-nanoeo macninery of tre Uru.tea 5ta~es slouio 

nat" De impo~e:::; 1!1to owr very cnfferent social ana legal environm r'!nt. 

A~straJ.an5 iH"~ more accus::o;:'";.eo, SJ it is Sail?, to looKing to a 

oureaLCratic: infcrr.lal, conClJiatory macninery to SOlve tneu- msputes 

ana claims r:..~ne= tnan tre litgious reSOlUtlon tre A meIicans sugGest for 

every social contr.Jv~rsy. Insteaa of encouragl.fl;l mor~ people to go to 

c:,u["-1..S1 we sncu.l.d, so It: is e!"oJueo, encourage more people t:a concillate 

tneir C1fferer~es. -;- ne cL3SS a:b.on l'IOUlO, in tnis I/ .... e w t l.ntroauce 311 

Uly~eae'JI tJnca~a fer Sleogenarll ;ner to so!v~ praUiems ror wtllt-n .we 

11.:): ..... e a.l.I'I=aay cevelOpelJ finely tuneO m acnin2ry of inaivicual gne-.. 1nce 

rearess. Tner-~ ,""fI~ Iii any atner -lrguffi2nts ill ounteo dQa:;..,st [lie class 

a,::i:lon o'Je I ': "inl( tn·: C:it~!..o·;;~:::! dlreday m entlc' ;0 l.LLustratt3;;; tile KJ..;1,;:: 

of cas~ true 13 Cl'..:!S:3·i::~.J '-'y ~::1e cntlcs. Cleany :lu'Sa actentl.::;n ,nu5i: ue 

c,.::refull}, Ylv~n ::.ndt "::.i5J~. 



tn,at tile c.:.:.3S3 a.:tlQ[1 C'Jr,s r;:,}~ ::;:.,,::;;:: tJ e,lr,:;.r..:;e ",Jai:T, ;:'.c2e jus::icf::!l1. 7;12

.~.Guno.ff ena r!l5 cla~ ::-,...:5:: :i.:.V::! a le;}al ~aUse of ~cti.on, Le., so~e ClOlffi

Ki1Ji'I n ·.:.0 .:..:J.... wmcn, lJlci·":"l:";~/ ,J'l a cn2-f,J~- Oile Oa$ VI(juill ue

enforct::aClL~ :'''1 tne CO~J.r::.s of .i3w. Ie 15 pointea out tnat.lJ1 tne United

States tnere are r.1 ailj ,-;) are Cz:':.lSCS C'· .:;.:::.on lJl Feaeral jJns:::iction tilan

tnere are i" Austra..il3. Causes of action for aamages, specifically, are

granteo ;..:r":c::Z' Uru.::.ec S::.a::es r20eral legiSlat!.C:l aealing witn tne

em1.mnm en;:, wi;:n el ...'ll r-...gnts, 'wltn secunties am ex cna nge, wltn wOrK

en'/.L.-onm ent, as we.lJ. as wltil consum c': p:ctecti.::m ai"lJ an"d.-m onD;)Oly

la ws. In A'J.st.raJia, tnere is flOt yet w'1e same panoply of Feoeral cao..:S€s

of action SuSCe;3tlOle to collection in Feaeral class action proc.ecures.

No T['1Gl.e or r-,l1f".imum Dar.l2ges As we1l, it is often paintea cut

tnat tn~re are features of tne Urutea States. scene wnicn wcwa simply

ne',er De translatea into Austraiia. t~ any cf tne Feceral caLi~s of

aco.on, for example, p.cJviae for treD1e damages. Tnere i5 no current

S!.:ililar provisLOl1 in AustraJian Feaeral.L3.w. Tne .large verm.cts tnat are

often securea In tne Unitea States aa.se S) it 15 saw from tne fact tnat

tne ~la.iI1tlTf can muJ.tiply :n u.!.tiple actlons for creole aa mages or

minlmum ca;;] ages wmcn trereay cre~te a funa of very sigmflCant

pm;Jor.J.cns. Ir1 Australia, tne i.J3 mages tllat can De secureD are .Jl.mltea

to ~ne act:.Jal cama::;·.:s sufferaa oy an .!.!loJiVlQual person. Tr~refore, tne

L).-,iS; to ~ -:lu.np.1l.~;j is not e:<aggerateo, as can occur in tre U...utea

States wnere ,-;'lultip.il= arlO lillrl!.i1um aamages provlSLons eXlSt in ;:O..3,ny

st,3.t''':':.e5. f .....l:I.llermore. tile Awstral!.3n ;J''::'Pl.ll.3tlOll 15 ;n,ucn smaller t;lcln

tn.,;: ~;" ~-V:> Jilitea Stat,~s. Trl€ conS..J1j,:r m ,rKet is mucn s:n·;!ller.

.;\~(;(:Ujln]l';", evefl w1tn :nult.'ij1le ::Lnms, t~ d:1l :'In<: l1f tne verolCts are

1i""~Ly to L'~ 8f lllucn ,nare lr.aCes.t praporr..i-,m 1n truS country tna" Hl

I~ :7li'';:.:..:a.

til,at tile c.:.:..3S3 a.:<:iQrl C'Jr,s r;:,}~ ::;: . .;::;;:: t;J 2.,lr,:;.r..:;e ",Ja":':T, ;::.c2e jus::ic€:!I1, 7;12 

.~l£no.ff ena r!!,S cla~ ::-,...:5:: :i.:.v:!! a le;!al ~ause Gf ~cti.on, Le., so~e c.!Er.lffi 

;.(IDi'I n '':'0 .:..:J.... wmcn, lJlci·"::l:";~/ ,J,l a C:l2-f,J!:'- oile 00$ vl(juill ue 

enfoIC:;:ao..;.-= :"'1 tile CO~J.r::.s of 13 w. Ie 15 pointea out tnat lJ1 tne Ll niteci 

States tnere are r.t ailj ,-;) are Cc.:.lSC!S C,' .:;.:::.on lJl F eaeral jJns::.i.ction tilan 

tnere are L'l Austra..il3. Causes of achon for aamages, specifically, are 

:Jrameo ;.,:,'"":C::Z' Um::.ec S::.a::es r20eral legiSlat!.C:1 aealing witn tne 

em,1.mnm er.;::, wi;:n ely'll r...gnts, 'wltn secunties am ex cna nge, wltn wOrK 

en'I.L.-onm ent, as we.lJ. as W.l.tn consum c': p:ctecti.::ln ai"lJ an'"d.-m onD;)Oly 

la ws. In A'J.st,raJ1a, tnere is ;lOt yet w'1e same paneply of Feoeral ca'...!5eS 

of a:tion Susce;Jtlo.Le to collection in F eaeral class a:tion proc.ecu!'es. 

No T["'1G.!.e or t-Hr.imum Dar.l2ges As well, it is often paintea cut 

tnat tn~re are features of tne Urutea States. scene wnicn wcwa simply 

ne'/e.c De translatea into Austra.i.ia. t~ any cf tne Feceral cal.i~s of 

a.:o..on, for example, pl.'Jviae for treDl.e damages, Tnere i5 no current 

S!.:nilar provisLon in AustraJian F2oera.!. .L3.w. Tne .large verm.cts tnat are 
often securea In tne Unitea States aa.se S) it 15 saw from tne fact tnat 

tne ~.laint.lTf can m uJ.t:iply :n ul.tiple actlons for creole aa m ages or 

mi.nlmum ca;;] ages WrJ,cn trereay cre~te a funa of very sigmflCant 

pm,Jor..icns. Ir1 Australia, tne i.J3 m ages tlldt can oe secureD are Jl.mltea 

to ~ne act:.Jal camai]·':S sufferaa oy ao -'.fl.JiVlQual person. Tr~refore, tne 

L),-,iS; to ();.;! -:lu.npll.~;j is not e:<aggerateo, as can occur in tre U:llteo 

Stdt2S wl'lere ,-;'Iultipli= arld lillrl!.i1um aamages proV'lSl.OnS eXlSt in ;:O..3.ny 

5t-3.t'..!':.e5. ;:-'..l:r.nermore. tile Awst.ral!.3n ;J'':'Pl..J..!.3tlOll 15 :TI,ucn smaller t;lcln 

tn.,;: ~;" ~-v" J,"1itea Stat,~s. Trl€ conS..Jl1,:r m ,rKet is mucn s:n,;!Uer. 

!\~(;(:Ujln]l';', even \'11m :nult.'ij1le ::ldlmSr t~ d:1l :'In<: l1f tne verolCts are 

1i""~Ly to L'~ 8r !llUCn ,nare lr.oCes.t praport'..i-,m 1n truS country tna., Hl 

I~ :7\i'':-:.:..::a. 
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·~o'-_;'-i ,;''-l::>i:l'glla. Ciru 1'[, 1.5 ,..:r"<D...(';:~·t to c"l::i't 1.il t:.-:: ~--:::~S2:=d;.lie fL.it'...ll·t::.

~::::GrGlrg.!..fl tCl::! s::ur::;e of ;;-,u.:n.::f tne UIT...:eCl :t6:es aiJUSC -1.5 .s;.mpiy 1-,,:,,:

present.. Tnase argUi;H:'!n~s :1:':: plr-. for•.,. a.m tu e,'suz:e ~nat .... e gel: tl1r=

claSS -a::t.on ueDatl2: 1ntQ il:s projJer C;Jf Itext an:J ta..u< aoout it 1n to Ie

envi.ronment of Austra.lla o!\J 11'1 1:112 .li.gnt of \'l;l.;t woW!] De hK1Hy to

(lappen in tnis country, 1.11 c..--cu rn stances .'e'Cl Clfferent to tnose tnat

ootalnin NC;,l:tn America.

\'JHAT Al:;E: THE POSITIVE AR.GJf·lt:NTSFOR CLP.5S ACTIGNS?

Get<:lnJ to Justice rne propon~nts of c.Lass octJ.ans Jist a numDer of

positive arguments wnicn trey say jJstify t:1e introduction cf class action

in tnis count.ry. Il1 cne first place, tney refer to tne grear. neea for

procedural reform aC'Cu811y to a2li"er tne ~;;al ra memes wni.cn lOOK so

gooe "on p2.;x~r" out willCn are rarely ava:i.La::Il.e in practlCe to tne on:u.nary

Citizen. Tnis 1.San argument tnat :-las r.lucn attraction to tne Law

Heform Com missi.on iJecause we na'le SBt Obt face against_ merelY

aeve.1Jpiilg attractive statutes wmcn do not in pracd.ce ~cure effective

refor~. Tre 5ea!Cn fer new remeOies tnat will 0= more effective is one

\-loItny of 13w reform ard ~ aCOiil man trefi\e of a numoer of our

projects. At a time wnen '(Ie nave cetter eaucatea citJ.zens aemanmng

an increaSlng part in tne runrd.ng of tneir society aro tne aeClSi..ons of

gc"emm ent, tnere 'will D8 an inCrea5l.O.J lmpab.en::e \'jitn proceoural

mceties and a concern tnat ..... e SULJject tr,€ ao m!I'li.5traUon of justice to

tne very practlcal tests tc wnlCll otner acc.vLtl.es 1n soctety :He
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liKely to ens....ire co 1Ti;J..i.:;'fCeNlZ.n tne l3 w In tne fL.'"St place.

Free enterprise b~a.l ala r~ltr13rmOre, proponents of CLaSS ac.tions

say tne tney .re;Jr'=S2ill;. tne llf~e enterprise answer t::J legal aio". ina}'

permit one person or a C;:-OLP of persons ana a ·~ll.1irtgla wyer to taKe on a

proceemng to esta::t.s:"': \,;:'3o:n of tne ~;j ana troreo,/ to aeliva:

reffieaies to a large nWiil:JBZ of otner perso;1:} wno nave not llee;1 aUle or

Know.l.eagaOlB emugnt t:O oIing tnelL' c.1...alm 5. It is saia tndt Crus

encourages self-neJp ratne= tnan lJureaucratic ne.l.p. Tne so-caJ.1.=a

altamatlves of "oureawcratlClI ass.stance tnrougn aomes suen a.s tne

Trade Practices Co 171 i7llSSiCll, tre Consumer Bureaw, tne 0 mOUGsman am

so on are assai.l.ea c'j ;Jroponeflts of ClaSS actions as 2J1aaeQ..late. Su.::.n

Domes 1aD::;~; unGer s::aff CCl!lngs am: always suffer r:ne nsK of lle.u.e.'1;:

ca~ture", i.e., so freC;'Jently ila.,1ng to Deal witn tnose tn?y nave to

regulate tnat tney enG G}' oei,n.;;I PICOle m5 ill are sy mpatneticauy to tile m

tnan to tnose wno complaln. T~ numoor of proceeOlI1gs orougnt una~r

tre Trace Practices Act oy tne Traoe Practices Com missi.on 15, for

exaffip1E, Quite small (39 cases in one y-aar). Altmugn a large numoo£ of

cas=s a.re aealt witn satisfactoIily oy conciliation arO negotiation, staff

ceilings and c::;uagetary limitations re5:r-ain tre amOunt of attention wru.cn

tne oureau:r.;;~ moael can proviae. Tne C'lai.laULlity of tne i.n:liviaUal

eff-cctive case, orot..:J:~:: al.rect.!.y to tne cuwrts of 13.;/ \71 ay ue a tl::;ef~l

cneCK against govern;;"': :2:1tal inaifference, interference or restnl:,t.
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CONCLUSIONS: THE NEED FOR CARE

WdJl.T A~E THE t~EGA1Tv'L P.i{GUf.lEj~TS FOR CLASS ACT.!:Ot~S?

., !.1.-.•-~

LF,!::.teo legal aia L., aefault of =0 me form of crganiSl.ng litw cl.ai.r.'l S

into a .si.z:ei:iDle ana effective laDJe c..La:i;m , tre net reSJJt is all tao often

tn.3.t trere 15 no claim at au.. Tne inaiVlOL:a.l. 15 oemeo .Legal aia for nis

S2;Jarate litigation wnereas conso.!iaatea proceemngs in tre nature of a

te~ ca~ may De enti..rel.y appropriate for legal. assf.stance L'1:.JIing to tne

oenef:i.t of many.

Ul'Uust enncnm ent Proponents of Class aCClons dlSO PC'.i.nt to tne

r:eea to pmvlDe ::.Jr.1e for iii of requinng an account or ul1iust enricnfilent.

TalK of criminal penalty 15 often scoffea at. Tne small flI1e may na"e

little impac,t arc in any case will GO r.ctning for tile i;"lC1iv'loUal cltizen .

wno nas reen taKen·oown. Tne payment of tne fire into ConsolidateD

Revenue lilerely reinforces cynicism aaaut.tne effectiveness of t.ne law

in oeliveIirlg legal Iignts wru.cn en paper .1DOK sp.lefKliG out ~'lI1icn are in

practice urenforceaole.

Tne introol.ction of Class actions lnto Australia rus ;:-een

:recorn menoeo uy tile Law Heform Cem mittee of Soutn Australic:: aM

now, an a tentatlve uasis ana suoject to stnct controls, oy tne Austr::lian

L.aw Heform COlt inisSlOll. Tne reform of c.L:1ss a~b.on"proceouI"c!s is celI1q

cansi.')ereo l..n tn~ United States oy a nu lTi :.:~~r uf ':'.Ciin li'1l.Stfat.l.Or. dllLl

confdr02fSlG'1all:tJr.l ffilttees. Claf",s act:I.ons nave u :..:n pmpo~a ~ CanaOd,

in tne Feaeml 5r,Jnl~i'1, in
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ou9.ness (~"l(e("_~i\'es, IF:.\':=! a 5;::e-.:ial concern in ; :;e CldSS d!:llon aeodte.

Tne puo.1i.cation of tre Cam mission's ais::usSlon paper provioes a

focus for informea OiS::U55l.Dn ard ae"oate. LorJ HaliS1a m in ni.s fi.r;t

!·1enz:i.es Oration, assertea tnat tne oanrer of tne West \'ias tne Rule of

La\'l. It is tne .:ignt of our citi"zens to go to courts ana tu nave rigOL"':'US1y

enforced cy in:ll~perUent, faii·-m.lI1Oea people tm la w of tre ldna ::n3t

tJisringuiG.,es .our fenl of society from most otneI'3. Lawyers, ana

aeaate'i:"'>ofr~SCl.1J.JtlontneClearly,

1-.: 15 i3.0ulCdntly c.!£al~ tllat ii"" cl.ass aco.oO,s are to Le introduceo,

aaeQ..lat~ pcm"e::tions wlli ~ neces53ry to ensure tnat we 00 not fill

v'.l.::tims to trr=: s.Jme aouses as Il3ve DGen iaendfiea :.n tre Urti.tea Sta;:es.

Tne ruleS g::J'l/eming tre legal proFessi..on ]J1 tms country a1reaGY provide

5'J me protections against sucn aw~s. However, aaOitionat proteco.ons

':;\ay De ree:::ea aga1I1:3t sucn :ci.SKS as liaoi..1i.ty for tecnnical oreacnes of

tne law, .litigation OJ incal';1petent or ill-motlvateo lawyers, premature

se'Ctler.lent aaverseJ.y affectin;} tne r:ignts of persons wrc may not nave

nearo of tre .1itiganr.:n am a:::equate means to aisper.£ fainy reSl.Oual

fun::1S wni.cn are recouped from c!.3.ss Defendants.

On tre a~ner nand, if class actions were to De intmoucea ana were

not to iJe Slmply ar;:::;~ner legal "paper tigerll , it woulD ce necessary to

give tnou;jnt to tne effects sucn a proceaural cnange woulO nave upon

tne oevelopment of Sl.:ostan'dve law ana tne rewaras tflat woulO oe

necessary to irouce naro-presseo·la. wyers to onng class aco.ons, given

tne proceaural impeaiments and aevotion of tim e tnat wOuJ.(] De

necessary, ur:oer any class procedure deviseo.
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We mu5l: De CQilCemeO again5t aouse of .Legdl. process. But we must

eq.;ally oe concerneO to reror"l tne acr.llrU.strati.on of jUs'""..ice to [Jring It

mare into.line witn maoem Con01.!lOl1s a,'"X) to conSloer new· arc effecti....e

ways of proviGi.ng orcinat)' people Witil access to its proceDures ana

rules. Tne taSK is a difficUlt one, requ.i.Iing sensi.tivity am Oalarce. We

must avoia tre j~JisatiGn of e V8rj proole m. But we must eQ...lally

avoid tile cyrucism tna~ is orea oy paper :ugnts wnicn everyore KnoWS

will not De enforceo an:! IT! ay De aousea. If Class CiCt:l.ons are not

acceptaole as a means of securing access to jH~tice oy tnose presently

cemeo it, t.o suggest effective alternatives tnat will truly o.z:1rg peep,i.e to

justice.

I invite a11. tros;: concerneO aDout tniS impo~ant suoject to assi.st

tne La W Keform Co mmis~on witn vi.~w sand suggestioi1S so tnat, in tne

ena, wnen we aeliver our report to tne At.tomey-General, we get it Iignt.

FURTHER INFORMATION

Copy of tne Law Reform Com miSsion1s discussion paper on ClaSS

Actions (D.P:I1, 1979) is availan.Le free of cnarge fJy writing to tne

Secretary, AustraJlan Law Reform Com mission, Box 3708, G.P.G.,

Syaney N.5. \~. 2001. Tne Co mmissioner In cnarge of toe refemce is t-1 r.

Bruce Deoe.u.e (02) 231 11'5"3.
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