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THE DISMAL SCIENCE AND ETHLCAL CHOICES

Until quite recently the discussion of the economics of
ethical cholces received little attention. If the topic was
mentioned at all, it was usually placed at the end of a
conference agenda. Now, increasingly, it is coming to the
fore. The impetus for this new attention to the economics of
ethical decision-making is technology.

Technology presents marvellous opportunities to the

community and to individuals. It may save lives., It may
reduce pain and suffering. It may improve the quality of
life, But the use of technology necessarily involves
decisions of resource allocation. Such decisions must be

made in the universal context of the economic problem. It is




sor,in the richest societies. The cholces may be even more
.painful in the poorer societies. But choices must be made
all the time. Those cholices will affect the continuance or
.termination of human 1life, the relief or prolongation of
numan suffering and the guality of life of those concerned.
The decisions must typically be made both at a macro
and microe level. AL the macro level, politicians and their
bureaucratic advisers must decide upon resource allocation,
eg between the health budget, defence, education and law and
order. Health administrators, nowadays scrutinizing their
qomﬁuter printouts to see unusual prescription patterns
.amongst medical practiticoners, must decide on resource
allocation at the state, district and hospital levels. Their
decisions will, in turn, have ripple effects which
ineécapably impact individuai decisions. At the micro level
Vthé triage sister in +the emergency ward and the medical
practitioner at the local surgery, daily confront a myriad of
decisions which mix medicine, ethics and econcomics. It is in
fhis sense that the physician has been called the
"gatekeeper". He or she makes critical dscisions of great
individual impact. In aggregate, such decisiqns have
enormous economic importance.?

in the good old days, before these hard realities
Pressed upon us, we tended to think {or at least say) that
every individual 1ife was infinitely important and every
bossible reasonably avallable resource known +to science

should Dbe devoted to 1its preservation and well Dbeing.




Nowadays  the rude realization of the economic problem

requires greater realism from us. We must face the facts
that resources are necessarlly limited and cholces as to

their allocation are virtually limitless. Accordingly,

decisions must be made. As such decisions concern

rechnology, they affect life and its quality.

The articulation of these +truisms has appeared with
increasing force in recent medical and other scientific
literature. The catalyst for realism is expensive technology
and the choices which its availability forces wupon
decision-makers at every level. Professor albert Jonsen,
Professor of Ethice in Medicine at the University of

California at San Francisco, expressed the probhlem thus:

"Many of the technologies under assessment
relieve 1illness or pain or disability, but do
not directly save 1life, do not rescue people
from imminent death. Those technologies that do
stave off death and sustain life pose a
particularly daunting problem +to the assessor;
they interpose inte the miniature £felicific
calculus a Dbarrier difficult to climb, a chasm
difficult o leap: namely the imperative to
rescue endangered life.

Major organ transplantaticn and implantation are
the most striking examples of these
technologies. Our working groups were able to
calculate the extent of possible use, the
possible efficacy and the costs o0f these
technologles. The artificial heart, for
etample, might annually bring four vears of
extended 1life to some 25,000 persons at a cost
of some $10,000 per life saved. Allowing these
rersons to die without any treatment for cardio
myopathy would be much 1less costly, since the
alternative for them is not a lifetime of
expensive chronic care, but death. Also, the
burden of paying for these transplants might
eventually pinch the nation's health resources
budget, depriving many of 1less dramatic but
nonetheless life-enhancing forms of gare.




Should we encourage the development of the

artificlial heart? Q0f course we must, it is
sald, Dbecauge it rescues the docomed from certain
death. And those doomed to death are certainly
gquite visible individuals - Dr Barney Clark,

William Schroeder, Baby James Fisk and Baby

Jessie, my son, vour wife, the nice man next

door -~ rather than the invisible multitudes who

may  die of exposure to toxic chemicals,

cigarette smoke or radiation or those deprived

of immunization or adequate nutrition. We reach

a conclusion contrary to the utilitarian

principle: we Dbenefit a few at cost to

many."?

The fact that it is new technology which has brought
economics 3into ethical decision-making at a most acute level
iz demonstrated by many writers. Whether the health care
system is modelled on that of the United Kingdom, the United
States, Canada or the  Thybrid system of Australia,
expenditures for health care are rising rapidly. Advances in
medical technology account for a large part of these
increases. Professor George P Smith has made this point:

"While muen of the rise in [health care] costs
can be attributed to advances in medical

technology, certain Forms of life-saving
‘treatment are agknowledged as being focal points
of these inereased  health costs. More

specifically, approximately $30,000 a year is
spent on each patient receiving haemodialysis

treatment - with the 1981 figure showing more
than 50,000 patients receiving this particular
treatment. The cost of each coronary artery

bypass operaticn is between $10,000-$20,000 and
these surgical interventions account for 1% of
the +total annual health care budget - with this
1% peint translating into $2 billion a year.
Two other examples of high budget items in
modern medical technology are to be found in the
wide use of computerised <tomography or CT
scanners and intensive care units - particularly
in neonatal. Scphisticated neonatal care is not.
only costly, but scarce, with demand often
exceeding the supply of beds, egquipment and
personnel. What is =een, then, is that




. physicians and hospitals are often times being
forced to choose which newboxrns receive
intensive care and which .ones do not. Decisions
of this nature - in turn - involve a plethora of
medical, moral, legal and economic problems with

+ +the central-most 1issue Dbeing how to best
= distribute scarce neonatal intensive  care

©  resources.,"“*

The:.recognition_ of the econcmic and ethical choices forced
upon politicians, bureaucrats, health administrators and
ininidual health workers 1s not entirely new. Every

géﬁeration had its novel developments for which, at the start

atf:least, demand necessarily outstripped supply. But it is

the : variety, utility and cost of the latest medical

2

Eeéhnology that makes the choices most urgent. Professor
Rdﬁemary Donley has described the realization of this in the

idllowing terms contrasting earlier, 1less technological

"[Platients died during therapeutic heroics.
Lack of sclence and the virulence of disease
were fatal combinations. Today, the level of
“r sclence reguires not a painful prescription but
rather an informed judgment about the merits,
efficacy, benefits and desirability of available

and experimental treatments. The power of our
knowledge has advanced to the point where the
treatment might work. [Accordingly), modern

clinicians balance not only the cost to the
client (and the system) but also the risk to the
patlient (and the system). Clinicians must make
decisions based on the probability that
treatment might restore life and health, albeit
compromised. We have given clients new, more
painful and more costly ways to live and die.
Justice mandates that decisions about access to
healtE care should consider benefit as well as
cost.




THE CASE OF DEREK SAGE

To bring these generalities down to a practical level
is useful. It illustrates what I am talking about. It will
nelp to focus the necessity for ethical choices and the
procedures and on the criteria Dby which (as societies and
individuals) we make those choices.

Take, first, the case of Derek Sage. Early in 1983,
Mr Sage, then aged 42, came under the care of the renal unit
at the Churchill Hospital, Oxford, England. Mr Sage had a
history of psychiatric illness, hypertension and impalred
renal function. His right kidney did not functicn and his
1eft kidney was defective. He 1lived at Simon House, an
oxford hotel for single homeless men. By March 1984 the
functioning of his kidneys had become so poor that he
required dialysis.' However, immediately after this treatment
began, his mental state deteriorated. He spént a period of
months in a psychiatric hospital being hrought regularly to
the Renal TUnit for dlalysis. His Dbehaviour become
'increasingly disruptive' when he visited the unict. A
previously sﬁspected brain tumour was re-explored and it was
found that there were extensive areas of cerebral damage. He
became demented. His mental age was put at about 3 years.
He did not respond +to simple guestions. At times he was
violent, generally uncooperative, dirty, incontinent of urine
and faeces, unable to take medication reliably and he could
not adhere to a prescribed diet. He exposed himself and

masturbated whilst being examined. A great part of his life




was sSpent under sedation, particularly when he was being
dialysed. His bloocd pressure was not properly controlled.®

‘ The renal unit staff came slowly but surely to the
painful conclusion that the treatment by dialysis was a
"failure". The dialysis sessions were proving a torment to
both the patient and medical staff and the unit's capacity to
deal with other patients.”

When Mr Sage arfived at the unit for routine dialysis
on 28 December 1984 the nurses on duty told the consultant in
charge that, in their view, the continuation of his treatment
was ‘'not in the patient's best interest', The consultant, it
seems, expected ‘'fierce opposition' +to any decision to end
the treatment. But the decision was made. 3aAnd it was made
without consulting éhe hostel staff or the general
practitioner who had been treating Mr Sage. These 'friends'
of Mr Sage learned of the decision on 31 December 1984. They
were shocked and angry. They asserted <that there was a
'reasonable guality of ‘1life' which could be enjoyed by
Mr Sage. They begged the consultant to change his mind. BHe
declined to do so. Opportunity for review of the decision
were offered to the local medical authority. However, the
decision had to be made promptly as, without dialysis, the
patient would soon die. ;

It was at this étage that the director of the hogtel
for homeless men in which Mr Sage had spent his life
approached the President of the British Kidney Patients'

Association. An appeal was made, not teo the courts




(as would probably have occurred in the United States of

america) but to the High Court of public opinion. Items
pegan to aﬁpear in the media. The British Kidney Patlents'
associlation took this unlikely, and seemingly unattractive,
patient as a symbol and as an example of the s¢arce rescurces
available in Britain for the treatment of patients regquiring
dialfsis. A Labour member of Parliament called £or an
independent inguiry into the issue of allowing some kidney
patients to die because doctors believed that it was 'nﬁt
worth keeping them alive'.® The Oxfordshire District
Health Authority defended the decision. It asserted that the
decision in Mr Sage's case had been taken 'purely on medical
grounds'. It dismissed the claim that his treatment had been
cut off after two years because he was 'dirty and
difficult‘. 1t alsco dismissed the suggestion that the County
was practising ‘passive euthanasia‘, However, a spokesman
did concede, in a rather British way:

"He will not take his tablets to keep his blood

pressure down. Possibly if he had come from a

better background and stable home he would still

be treated."®
It was pointed cut that far from being unduly parsimenious in
the provision of dialysis, dxford‘s provision for kidney
dialysis was actually higher than the national average in
Britain. Furthermore, the 0xford authority had a policf of
continuing to treat patients who had a high risk of dying.

The British Kidney Patlients Assocliation was

unconvinced, It offered to pay the £400 a week




2cesSsary f@r dialysis to'keep Mr Sage alive. The President
5fiﬁhé-Association declaréd:

"You cannot say this man'’s life is more wvaluable

or worthier than another man's life. Can you
imagine what +this terrible case must mean to
dyvalysis [(sic) patients?"*®

:{y Springing to the defence of the Government, the
'hdég-Secretary of State fof Health, Mr Jchn Patten told the
oﬁS;  of Commons that the National Health Service in England
proéiaed places for 33 preople in a million to have dialysis
cdmp;ied with only 22 in a million five years earlier. The
Gd%éfﬁment intended, he said, to increase the provision to 40
'1aéés in a million by 1987. However, even at this figure

st

he .British level was amongst the lower in Europe. In the

nited States nearly 90 places in a million were provided.
-Typical figures for other parts of Europe were Belgium &1,
rbgin 61, West Germany 56, Austria 54, Norway 54, The

etﬁerlands 48, France 44.

TI{E CASE OF MCNATR-WILSON

Now, I ask you to contrast the case of Mr Sage with the
aée of Michael McNair-Wilscn. He is a man aged 54 years who
éél.been the Conservative member of the United Kingdom
-Parliament for Newbury, not far from Oxford, since 1974. On
8 November 1984, Mr McNair-Wilson made a moving speech to the
-Hquse of Commons. Amongst other things, he said:
"Since 1last January, I have been the victim of a
rare kidney disease. Without kidney dialysis, I

would be a dead man. The NHS met my need for
treatment without requiring me +to show that I




had funds to pay for it. It operated on supply
and need, not supply and demand. That will
always remain true of the NHS. That is why it
is such a precious asset to us all."**

The contrast between these two cases could not be more
stark. But it merely illustrates the position which exists

"in . overall statistics, by reference to two individual cases.

ff' would not want you to think that Mr Sage was alone in his
p}edicament. The British Kidney Patilents' Assoclation

ﬁaintains that between 2,000 and 3,000 people a year die in

fthe United Kingdom from renal £allure and the Association
;aéserts that many of thesé deaths are unnecessary. The
_fécility for dialysis {(not to say renal t;ansplantation)
Iﬁaries greatly from one area of the country to another. Of
course, +the older you are, %the more complications you may
‘have and the less, itA seems, is the chance of getting
treatment by dialysis. The London Times made an lmportant
Rpoint, aggregating the experience of Mr Sage in an editorial

“titled, provocatively, "“Prolonging Low Life", 12

"It would be a mistake to think of the case of
Mr Derek Sage, the kidney dialysis patient, as
unigque. He is unusual only because his
treatment was stopped after it had been (sic)
begun and because someone else has been found to
start it up again. . Every vyear in Britain
several hundred kidney patients die without ever
being offered treatment even though they could
perfectly well Dbe saved in the present state of
the medical art, and would be saved in almost
any other country in Europe or North America.
But usually doctors make a long face and explain
to the patients that unfortunately their case is
not suitable for dlalysis or transplant. They
seldom add ... that the patient's unsuitability
may reside principally in the intractable system
of having passed his 45th birthday."**

I 10 -




The Iinexorable calendar, and the passing of the years,

f'seems, is the criterion lor at least one of the criteria)

fﬁﬁdamental econhomic problem: the allocation of scarce
;ééources? The students of economics learn of the "economic
bﬁlem“ in their £first lecture. But the community tarries
hé50re acknowledging the application of the economic problem
ﬁd; matters so intangible as Justice or so essential and
pefsonal as life and death. Yet apply it doeg. And never
m@;e so than in our generation.

3 In the United States, studies have been conducted on
thg% distributional standard for the provision of scarce
'méhical technology, such as dialysis.

The haemodialysis programme of Seattle, studied 87 such

around the United States. It 4id so in order to
a set of criteria for allowing patients to be
to their programmes. In the words of

.fessor Smith:

"The dialysis candidate profile that emerged
found the following criteria to be used always
in the section and admissions process: medical
suitability {goocd prognosis with dialysis);

absence of other digabling diseasea;
intelligence {as ralated to understanding
treatment); likelihoaod of vocational
rehabilitatlon; age; primacy of application
for available wvacancy in the haemodialysis
programme; and a positive psychiatric

evaluation (re acceptance of the kidney disease
and goals 0of the actual treatment).

- 11 -




The following conditiocns were judged as
excluding selection of a patient for
participation in the Programme: mental
deficiency; poor family environment; criminal
record; indigency; poor employment record;
lack of transportation; and 1lack of State
residency."1?

When the case of Derek Sage is remembered, poor man he failed
on virtually every one of the excluding criteria revealed by
the Arﬁificial Kidney Center in Washington State., In other
words, although in the United States, by Act of Congress,
there 1s a far greater avallability cof dialysis, Mr Sage may
not have done much better there than initially he did in
Britalin with its much vaunted “free" public health system.
Smith comments on the lesson to be derived from the
dialy=si=s c¢ase for the general problem of allocating scarce
resources to the acquisition and provision of new medical

technology:

"Fault may be found with one or more of these
[disqualifying] factors used in selection [for
dialysis]. But, absent a unifying philosorhy of
medicine which defines with precision its goals
for achievement, acknowledges whether such
achievement 1s possible and determines whether
it reflects a desirable goal of contemporary
human culture, and develops rational guidelines
for making necessary critical choices, medicine
will not be successful. Tocday there is a
recognition that an admirable goal of a national
health policy 1is guality health care at an
affordable cost. Cost containment thus has
become a major force of wide significance and
application in all levels of health-care
decision-making. There is little disputation of
the fact that resources are searce relative to
wants and that they have alternative uses; and
furthermore +the differences in individual wants
mean an assignment of different wvalues to those
wants. The basic dilemma, <then, is where to
determine a line to compromise between competing
interest groups.“?®
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are many other cases dealt with in the literature

whiéh call for ethical choices by reference to new medical

technologies.

CT _scanners - The provision of CT scanners has often
been mentioned. These were first introduced in about
1979. When initlally introduced there was a serious

shortage in the facility for CT scanners. . There was
also a shortage 1In +the places that could Be ma&e
avallable for use of the egquipment with its remarkable
dlagnostic abilities. The only answer <then was to
ration the accessibility of this new medical teool. 1In
theory, the earl& CT scanners, at least in Australia,
were provided to the major teaching hospitals only. It
was asserted that they would be avallable there to
provide a service to the district. 1In practice, the
rationing which +took place Erequently dJdepended upon
whether the patient's doctor was attached to <the
hospital, <fortunate enough to have the CT scanner. It
is one thing for government health administrators to
lay down broad eguitable principles. 1t is another for
people on the' spot, with contrecl of access to the
facility, to ignore their ingtitutional loyalties and
time-honoured ways of deing things. Yet access to the
CT scanner can be extremely important as was recognised

from the very earliest days of its availability.




opinions differ on the influence of CT on patient
management in oncology.*® However, reported studies
indicate that CT directly alters clinical decisions in
between 14 and 30% of patients.

Nuclear magnetic resonance - The further development of

nuclear magnetic resonance (NMR) provides for even more
sensitive examinations than CT. It is particularly
useful in the diagnosis of benign tumours at the back
of the bYrain. It can help in differential diagnosig,
taking the technolegy one step beyond CT. Initially
only three NMR units were recommended for installation
in BAustralia in teaching hospitals in Brisbane, Sydney
and Perth. The total cost of these units, recommended
by the Australian National Health Technology Advisory
Council, was to e $9.9 million. However, the
Australian Federal Cabinet decided not to fund the
purchase immediately. This decision was made on total
macro-economic grounds Dby those who have to choose
between the ultimate resource allocations of ‘the
nation: the elected leaders.™” A further decision
was made +that nc medical benefits should be provided
for +the costs of any private NMR that any enterprising

medical entrepreneur should decide +to introduce to

Australia. The Royal Australasian College  of
Radioclogists condemned these decisions as
"unconscionable", It would result, so the College

sald, in the Australian public "“not cbtaining access to




the most effective dlagnostic services". . As a result,
patients were being flown to the United States for NMR
investigation,®®

In vitro fertilizatio - The cost of health care for

infertile couples has alsc engaged a great deal of
attention in Australia where early advances were made
in the technigues of. in vitro fertilization. O©Of the
many debates that surround this technological advance,
one of the most muted has been concerned with the costs
cof the procedure. Because only approximately 6% of
infertile couples who submit to the treatment
' ultimately succeed 1in securing a pregnancy carried to
full term, guestiocns are ralsed as to whether IVF is a
good investment for the scarce medical dollar. Insofar
as it is funded {(or partly funded) by Medicare benefits
derived from the public purse, critics suggest much
better ways to spend the same dollars. These include
public education in wvenereal and other diseases that
can reduce fertility, reduction of abortion by proper
support for women prepared to continue with the
pregnancy énd greater facility for overseas adoption to
meet the needs £for parenting of infertile couples.?®®
On the other hand, the desire for genetically related
children is a very powerful one. Every technology has
its early and costly experimental phase. Judgments by
reople for whom having children may be no difficulty

must be rendered sensitive to the encrmous motivation




of those who make heart-rending sacrifices %o secure

their own child.

Psychoanalysis - No Ybranch of medical care 1is now
escaping this debate. Even psychoanalysis is now
coming in for scrutiny. G H Mooney, writing in the

Journal of Medical Ethies has said:

"It 1= not a question of ethics or economics.

Without a wider use of economics in health

care, inefficiencies will abound and decisions

will be made less explicitly and hence less

rationally than Ais desirable ... The price of

inefficiency, inexplicitness and irrationality

in health care is pald in death and sickness,

Is that ethical?"=*
Applying this +to <the field of psychoanalysis, Dr Greg
Wilkinson of the Institute of Psychiatry in London has
written that pscyhoanalysis is highly expensive and
limited in 1its application to "“integrated wealthy and
functioning individuals who are interested in learning
more about themselves or who need to relate thelr
personal problems to a strong figure." He adds that
the "disconcerting aspect" of psychocanalysis is that it
"drains resgources from +the care of seriocusly mentally
ill patients". He guestions the place of
psychoanalysis and psychoanalytically-oriented
psychotherapy in the nationally funded health service:

"There are pressing clinical, research,

economic and ethical reasons in support of the

contention that an urgent review of the extent

and impact of psychoanalytic practises in the
National Health Service is called for."22
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Emergency wards - The great concentration of

expenditure in emergency wards derives, in turn, from .

the high technology used in these wards. A crude way
of bringing home the hard choices to be made is the
assertion  that one possible way to prevent the
increasing' cost of health care is to reach "significant
agreement on the proper care of the dying", ie that in
some cases heroclc treatment will not be offered. Drs
Crispell and Gomez of the Universities of Virginia and

Chicago respectively, write:

"One of the costs which will surely be
evaluated is the cost of terminal care for
dying patients in a hospital =setting. To
re-emphasise, the single most exXxpensive
medical bill at this time in America is for
the last week of 1life in an acute care
hospital. If we decrease the dollars spent
for hospitalisation for the last year of life,
might these savings be more properly allocated
to other health programmes which would be more
beneficial to all of society? In that the
Federal +tax dollar supplies over 50% of the
funds spent for health care, the total amount
and the allocaticn becomes a political issue.
The distinction between non-economic and
economic concerns must be made even more

specific. If we had unlimited funds for
measures which prolong death, should we use
them? This will be the major economic-moral
gquestion to be answered if econaomic
constraints prevent "proper care of the
dying". The slogan "Death with Dignity"

emerged when over-treatment of patients became
a threat. Will economic constraints bring the
threat of under-treatment of patients?'=22

HIV/AIDS and AZT - No discussion of modern medical

ethics can take place without reference to AIDS. This

major glcbal pandemic presents very great challenges of
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a clinical, ethical; economic and 1legal character,
Whole bocks are now being written on the economics of
AIDS. No examination of the subject can be free of a
reflection wupon its economic impact on virtually every
land.?2* The need +to shift scarce resources to an
entirely unexpected epidemic puts new, unpredicted and
acute burdens on medical zadministrator=s, bureaucrats
and politicians. So far, the drugs available to arrest

the wvicious progress of the human immunodeficiency

virus {HIV) are only  partly, and ‘temporarily,
effective, The best known of <these 1is Zidovudine
{AZT). But this and other drugs are extremely
expensive. Until a recent reduction in price, the

average cost of keeping a patient in Australia on AZT
approached $10,000 per vyear. Yet, for those able ta
use the drug successfully, the change in the guality of
life is remarkable. such people, and their families
and friends, react with impatience at the suggestion
that the substantial resources devoted to this
temporéry palliative would be better spent in community
education and prevention of the further spread of the
virus. In -this, <they merely reflect the "rescue
principle™. Reactive medicine, to which we have become
accustomed, seeks to rescue people from dire
predicaments. AIDS is just the latest of these. It is
difficult to get people wvery interested in the

anonymous statistics of illness prevention when a real,
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live, desperately urgent patient needs immediate costly
therapy. The ethlical choices which face developed

countries in this regard are not pressing in the

developing world. They simply cannot afford the
resources to provide AZT or like theraples to those of
their citizens 1ll with the "“slim disease". 1In an

African state, where the average annual expenditure on

public Thealth may be as low as $8, the provision of AZT
is just not on the agenda. Yet, as therapies and drugs
are developed, an ethical guestion is posed.' Should

these, effectively, be limited to the developed world?

I sc, for heow long and upon what principle? In the
one world, where the challenge of AIDS is truly global
the ethics of medical cholces must also be seen as

global.

EXPOSING CUR CRITERIA FCOR CHOICE

What conclusions ¢an be drawn from these cases? Some

‘commentators suggest that the problems are so difficult that

it is wirtually impossible to derive any generally acceptable
principle to guide ethical decision-making to which price
tags attach.=z"® Speaking of the principle of "rescue",

Professor Jonsen concludes:

"should <the rule of rescue set a 1limit to
rational calculation of the efficacy of
technology? Should we force ourselves to
expunge the rule of rescus from our collective
moral consclence? How should law deal with this
powerful moral Iimperative? Might a world with
less cost-effective health care be a morally
better place?"2®




1t is easy to pose the guestions. Doing so has its own
utility. But the answers come more slowly.

Posing the gquestions at least drives us to a
consideration of basic philosophical principles. When we do
so, we realize that there are competing theories guesting for
. pur acceptance, Propbably +the utilitarian principle is the
most. popular with bureaucrats and politicians. By suggesting
the maximisation of the greatest utility to the greatest
number, this provides an attractive counterpart to the
democratic theory and the politiclan's constant gquest for the
votes of the majority.

But thoughtful commentators remind us of the competing
ethical views of Immanuel Xant. According to these views,
every human being has an inherent value as a being with a
capacity for reasoning and moral awareness. As such, each
human 1is egqual 1in terms of wvalue to each other human. Kant
did not deny +that there were lnequalities, in ability and
talent as well as inopportunities and status. Nevertheless,
as recently explained:

"He would argue that as we make decisions that

affect our Ainteracticng with others, we do not

have the moral right %o treat another human

being as 1less human or less worthy of regard

than others. It 1is doubtful +that Kant ever

thought about medically prolonging the life of

severely handicapped newborns, since the
necessary technology was not avallable during

his lifetime. However, if his philosoaphy were

extended +to this situation, a Kantian would find

it  meorally reprehensible to make medical

judgments regarding individual worth Dbased on

differences among us, including profound mental

and physical defects. 1In cother words, according

to Kantlan views, everyone should have the same
access to life-saving treatment,"?”
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Thiz = approach contrasts wilth the popular utilitarianism
which, perhaps not surprisingly, was the product of English

philoscphers such as John Stuart Mill, Jeremy Bentham and

Henry Sldgwick. They would consider that the critical

guestion to be asked, in the case Jjust mentioned, was
"whether +the community would gain more than aA severely
‘handicapped infant would 1o§e from the withholding of medical
treatment". Many £ind such questions, baldly posed, to be
offensive to the moral sense of the dignity anéd worth of each
living human creature. They argue, £for example, that a
society which  downgrades 1its respect for the severely
handicapped and ies least <£fortunate members generally
enhances 1its own capaclty to survive because of its adherence
Lo fundamental moral principles. They point to the
experiments o©of the Nazl doctors and their justification of
what they did on utilitarian lines. Sometimes the sums are
not enough.

Somewhere between the XKantian philosophy and the
utllitarian cost-benefit analysis 1lies the approach of the
contemporary phnilosopher John Rawls.®® He asks individuals
to make moral decisions on the basis of what they would like
done to them in a given situation and to imagine a socliety in
which their situation would be  unknown to them_ as
decision-makers. In such a socliety, the decision-maker would
have +to consider the needs of the disadvantaged. He or she
would allocate rights and privileges accordingly. Upon this

analysis, family members and medical practitioners might make
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a perfectly Justifiable moral decision to withhold treatment
pecause they believed that society would not deal a fair hand
to a handicapped infant's life, given its disabilities.

This 1is not the occasion for a philosophical treatise.
put the hard choicez of an ethical character posed by
advances in modern medical technology force us back to
fundamentals. They force us to identify our philosocphical
major premises. This is itself a useful process, so long as
it does not delay, by indecision, <+the making of critical
choices both at a macro and micro level. Furthermore, we
must recognise <that +there is, as 8Smith says, no unifying
philosophy in modern secular conditions. Soclal philosophy
will change over time. It also varies from place to place.
For example, empirical studies of medical approaches to the
use of advanced technoiogy for severely handicapped neonates
demonstrates significant differences Dbetween the approaches
taken in 2Australia and Poland.®*® These may be ascribed to
the differing religious and cultural features of each
society{ Such differences help to teach the point that

‘universal criteria are unlikely to be attained.

THE CULTURAL VARTANTS IN DECISION-MAKING

Similarly, studies of ethical cholces in the provision
of scarce technology to young and old patients demonstrate
that, in some societies, the young will be favoured. 1In
others the old. An 1nteresting survey in Cardiff, wales
rosed £for 721 randomly selected ilndividuals the question how

they would react to ethical problems. If +twe people,
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tdentical except for age, present for medical treatment for a
1ife-threatening conditicn and only one can be treated, how -
should the choice Dbe made? The authors of the study

concluded:

"Many people react with distaste at an attempt

to ascribe a value to a particular human life.

When faced with the hypothetical gquestion of how

much time, effort and resource should be

invested in <trying +to save a particular life

there is a widely held view that no exercise

should be spared. 7Yet there are analyses which

demonstrate that soclety behaves as if there is

a Ffinite and not a very large value of a life

and therefore the amount of resocurce that may be

invested to try to preserve that life. This is

inevitable, since the demands made upon society

exceed its finite resources."?°
Surprising to me in this study was the conclusion that, when
choosing between a two-year-o¢ld and eight-year-old child, the
choice was for the older by a ratio of 5:3. Yet asked to
choose Dbetween making facilities available to one patient and
to choose Yetween the one aged 5 and the other aged 70, both
with leukaemia, only 1% chose the older. Ninety-nine percent
chose the younger. Most of them said it was "very easy" or
"gquite easy" to do s0.3%

This result in Cardiff contrasts with reports of the
response of African tribes to similar obligations of cholce.
The Akamba people of Xenya, For example, would favour an
older person over a younger person. This is explained by

Professor Smith:

"The Akamba insist that life 1s much more than

“atomistic sums of individual economic
contributors". Rather it is viewed as “"a social
fabric of interpersonal relations". Thus, under
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thelr philosophy, the more advanced age a person
reaches, the more strongly related that person
becomes to the 1lives of others and the greater

wigsdom he shares with the community. This
relationship is thus wviewed as a significant
soclal resource. Similarly, a man without

children would Dbe saved over one with five.
[Iln the United BStates an opposite positien
would be taken - with the view that for the sake
of the children their father should be treated
medically and saved. The aAkamba maintain “that
the man without children faces annihilation and
must be allowed to live so that he can 'raise up
a name' for himself by having children.?=

These 1llustrations of respeonses to similar problems in four
continents show that it may be dangerous +to search for
universal rules. The solution to the ethical guandaries we

are discussing derive very much £rom local cultural norms.

THE BRAVE ATTEMPTS AT COST-BENEFIT ANALYSIS

However, scme Wwrlters have attempted to reduce those
norms +to a scientific formulae. A typical analysis is that
of M C Weinstein and W B Stason.>? They attempt the
expression of formulae which take into account direct and
indirect costs of hospitalisation, physician time,
medications, . laboratory services, counselling and other
‘ancillary services together with a component for the adverse
effects of <treatment and ancther for savings in health care,
rehabilitation and custodial costs resulting from +the
Prevention or alleviation of disease. By their eguations, a
compcnent must also be allowed £for the cost of treating
diseases which would not have occurred if the patient had not
lived longer as a result of the original treatment.

They then compare these costs with dquantitative
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measures for the increase in the expected number of live

years. But they acknowledge that it is necessary to inject a
contréversial factor for ‘“quality-adjusted life years". Of
course, this introduces unscientific, or at least
unmeasurable, factors which import matters of opinion upon
which there may be no  consensus. The approach 1s an
interesting one. It does the service of identifving some of
the considerations which are otherwise taken into account
only subconsciously. But 1t cannot pretend to a complete
analysis. For example, it makes no provision for the
opportunity costs involved in providing a particular
treatment or technology to a particular patient. Might there
have been greater benefits in spending that resource on
another technology available to more pecple? Or in spending
the £funds on prevention rather than treatment of i1l health?
Or on education or Dbeautification of the environment?
Attempts to devise a formula can de no more than identify
some of the chief immediate factors. The economic ripples
are oiten unforeseen. They cannct all be measured.

The advantage of bringing these issues out into the
open, which technology has stimulated, are obvious. Many
writers express this thought:

"At present these decisions are taken by a large

number of physicians working in isolation, and

the result is a haphazard aggregation of

individual decisions. Effectively, soclety is

represented 1in the decision-making process by
samples of one, which we suggest is
unrepresentative and thus inescapably
unsatisfactory. Soclety should not ask doctors

to bear the burden of this decision-making, not
only because it is inefficient but also because
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the cholices {as distinct from the implementation
of those choices) should have a social rather
than a prefessicnal base."?*

The exposure of the facts of choice may lead to a more public
;Efutiny of the criteria by which choices are made. This, in
£ﬁrn, will £facllitate patient cholce and autonomy. If the
f;cilities are inadequate, +this fact will become known and
not hidden behind paternalistic professicnal relationships or
,well. meaning but idiosyncratic decisions. As well, doctors
Twill then "stop covering up for an inadequate thealth
”Service“. They will bluntly disclose the choice to he made
:between death and scarce resources for dialysis.?®
ffofessor B V Johnstone contrasted <this openness with the

“alternative:

"Physicians, acting as gatekeepers, exclude some
patients on a priori economic grounds based on
government policies. Physicians might conceal
the economic and political reasons £for the
policy behind statementsz that the patient is not
suitable, or - simply not mentioning the
avallability of the treatment. Such a process
would violate 3Jjustice in excluding the patient
from being a participant in the decision. It
would be morally questionahle in inducing the
physicilan to violate +the requirements of his
moral agency, specifically to forego the role of
advecate for the patient, and to fail to honor
his trust relationship with the patient."3S

¥

ADOPTING PRINCIPLES KND;STRINGENT PRACTICES

~These are the reasons why many ccommentators on this subject
See as vital the exposure of the problem so that proper
procedures and criteria may be developed. Professor Margaret

Somerville expressed this thought well. She did so at a
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conference in Sydney and in a paper with the provocative
title "Should the Grandparents Die? Allocation of Medical
Resources with an Aging Population."®”? She took that title
ags a deliberate inversion of the well known gquestion by
Dr Kithse and Professor Singer "“Should the Baby Live?"., She

concluded:

"Unfortunately, we may not be able to £ind any
Wright" answers - oneg that harm no cone - in
allocating medical resources with an aging
population. We c¢an, however, use ‘“right"
decision-making principles and processes.
General goodwill and perscnal conscience and
integrity are essential traits, but not
sufficient approaches or safeguards in dealing
with the 1issues raised. Examined cognitive and
emotional responses and structures and
disciplined@ procedures are also necessary. To
develop these is one of the major challenges for
contemporary health law and ethics. Such
development is essential in the search £for
answers +to the companion guestions of “should
the baby 1live?" and "should <the grandparents
die?". These answers will reflect some of the
most important aspects of the ethical and legal
tones of our communities as we prepare to enter
the 21st century."“3®

There are, of course, some who argue that an intuitive
approach to decision-making and reasoning on these guestions
is more reliable and 1less self-deceptive than attempts at
formulae and equations.®® But the danger of intuition and
generalised reasoning {(such as we are used to in the courtcs)
may be that theif procedures mask preconceptions and
prejudices, They may obscure assumptions and the premises
for decision-making. Just as technology reflects a more
scientific world, so our ethical decisions must aspire to

greater precision, <¢larity and accuracy. In the end, in
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resource allocation, whether on a national or individual
ievel, a leap of Jjudgment will be called for. That may
ultimately Ainvolve intuitiocn. But that Judgment will be
perter informed and more 1likely to be just if it is made
after the efficient exposure of the most relevant
preconditions £for it. Not only will that submit those
preconditions to individual and social criticism and possible
change. It will also impose oh the decision-maker a
discipline and self-scrutiny which the importance of the
decisions to be made properly demands.

Amongst the many blessings for which we must be
grateful to technology is the new urgency with which
technology has reguired us to Zface sguarely the economic
facet of ethical decision-making. The issue is an
uncomfortable one. Bu£ it will not go away. It was always

there. Technology insists that we attempt the answers.

FOOTHOTES
* President of +the Court of Appeal, Supreme Court of New
South Wales, 8ydney, Australia. Commissioner, World
Health Organisation Global Commission on AIDS.
Governor, International Council on Computer
Communicatien. Commissioner International Commission

of Jurists.

.= 28 -




1.

11,
12,
13,
14.
15.
le.

2 R Jonsen, "Bentham in a Box: Technology Assessment
and Health Care Allocation" in Proceedings, American -

Society of Law and Medicine, Law, Medicine and Health

Care, Sept 1986, 14:3-4, 172.
D Vv Johnstone, WJustice and Cost-Containment 1in

End-Stage Renal Disease" 3 J of Contemp Health L and

Pol'y 65, 84 (1987).
Jonsen, 174-5.
G P &mith II, "Death be not Proud: Medical, Ethical

and Legal Dilemmas in Resource Allccation® 3 J of

Contemp Health L and Pol'y 47, 48-9 (1987).

R Donley, "A Brave New World of Health Care", 2 J

Contemp Health L and Pol'v 47, 51 (198%).

This account is taken from The Times {London) 9 January
1985, 2 and The Lancet, 19 January 1985, 176.

The Lancet, 19 January 1985, 176.

Mr L Carter-Jones cited The Times, 9 January 1985, 2.

Mr C Paine, gquoted The Times, 9 January 1985, 2.

Mrs Elizabeth Ward gquoted ibid. See also The Lancet,
18 February 1984, 386 ("End-Stage Renal Failure: the
Doctor's Duty and the Patlent's Right")

Cited The Guardian, 9 January 1985, 10.

The Times, 10 January 1985, 12.

Ibid. See also Johnstone, 78; Smith 6l.
Smith, 6l.

Ibid.

British Med J, 16 February 1985, 527.

- 29 -




17.

18.

19.

20.

21.

22,

23.

24,

25,

26.

27.

28.

29,

See discussion (1985) 142 Med J of Aust, 60.

Ibid.
Ihid.
7 Cowen, "A View from the Clapham Cmnibus" in 14 Law,

Medicine, Health Care, 3-4, 108 {1986).

G H Mooney, “Cost-Benefit Analysis and Medical Ethics",

J Med Ethics, 1980, 6, 177-9.

& Wilkinson, "Psychoanalysis and Analytic Psychotherapy
in the NHS =~ a Problem for Medical Ethies", J Med
Ethics, 1986, 12, 87-88.

K R Crispell and G F Gomez, "Proper Care for the

Dying: A Critieal Public Issue", J Med Ethicsg, 1987,

13, 74.
J E Osborn, "Public Health and the Politics of AIDS
Prevention" 118 Daedalus, 3, 123, 135 (1989).

See eg Jonsen, 174.

Ibid.
D S Huefner, "severely Handicapped Infants with.
Life-Threatening cConditions: Federal Intrusions into

the Decision Not to Treat', 12 Am J L and Med 171,
(1986). '

J Rawls, "A Theory of Justice", 1971, See discussion

Huefner, 198-199.
Z Szawarskl and A Tulczynski, "Treatment of Defective
Newborns - a Survey of Paediatricians in Poland", J Med

Ethics, 1988, 14, 11,

- 30 %




30,

31.
32,
33.

34.
35,

36.

37.

38.
39,

P A Lewis and M Charny, "Which of Two Individuals Do
You Treat When Only Their Ages are Different and You

Can't Treat Both?". In J Med Ethics, 198%, 15, 28,

Ibid, 29.
Smith, 60.

M C Weinstein and W B Stason, "Foundations of

Cost-Effectiveness Analysis for Health and Medical

Practice", 296 New Eng J Med, 716 [1977). Quoted in

W J Curran and E D Shapiro, "Law, Medicine and Forensic

Science", 3rd ed, Little Brown and Co, Boston, 726.
Lewis and Charny, 28.

E D Ward, "Dialysis or Death? Doctors Should Stop
Covering for an Inadequate Health Service" in J Med
Ethics, 1986, 12, &1.

Johnstone, 84.

M A Somerville, "Should the Grandparents Die?"
Allocation of Medical Resocurces with an Aging

Population, 14 Law Med and Health Care, 3-4, 158.

Ibid, 163.
See eg George J agich and G E Bagley, "The Price of

Health'. Reviewed G Bevan in J Med Ethics, 1988, 14,

53.




