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IN THE REAR... LIMPING

An Australian Jjudge once described law as "marching with
medicine, but in the rear and limping a little"*. The IVth
International Conference on AIDS in Stockholm &isclosed the
global challenge teo communities and individuals presented by
acquired Immuno=-Deficiency Syndrome (AIDS}. The World Health
Organisation |[WHO) report to the Conference revealed just short
of 100,000 notified cases of AIDS; an estimate of at least
twice that number in actuality; and an estimate of the numbers
infected with a Human Immunc-Deficiency Virus (HIV) of between
5 and 10 million persons=®.

Elsewhere, I have summarised my perceptions of the main_
conclusions to be drawn from the conference - scientific,
economic and social®. In this essay, I will survey scme of
the chief legal responses to AIDS which have occurred to date,
as communities respond to thelr differing percepticns of AIDS
and ¢f the way in which the law should deal with identified
aspects of it.

Inevitably, there are a number of limitations which
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affect the utility of an article of this kind. The law is

local., Even in a unitary state national and local government
autherities |legislators, administrators and courts} will
establish rules of varying kinds affecting AIDS. In federal
countries, there may be even greater diversity of lawmaking at
federal, state and local levels. Approaches to epidemic
contrel vary enormously accerding to the political system which
operates, its responsiveness to popular opinion and its ability
to deal withk the problem authoritatively. This point has been
made many times when comparing public health laws and policles
on alcoholism in, say, the United States and the Soviet Union.

Furthermore, law does not exist in isolation. It is part
of the mosaic of social regulation. It is shaped by the
institutions which make it and upon which it must operate. As
well, the perceived needs £for law depend upon the perception
land actuality} of the size and nature of the problem being
tackled. The WHO statistics show the wildly uneven
distribution and differing patters of AIDS in different
countries, at this stage of the epidemic.

Finally, there are limitations of knowledge that must be
acknowledged. Whereas medical and other scientists, dealing
with the human body, work upon phenomena which are universal
and, relevantly, unvarying, it is not so in the law. The legal
systems which operate throughéut the world are fundamentally
different, although there are two large groupings. Cne of
these groupings is represented by the common law System,

derived, ultimately, from  England. This system is
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substantially followed in most English-speaking countries. It
lays emphasis upon the role of the judge as an expositor of
law. Even legislation enackted by elected legislators (or
subordinate regulations made by administrators under delegated
power}) reflect the intended Jinteraction of such legislation
with Jjudge-made law. The other major grouping is the civil law
system, derived principally £rom France. In this system the
role of the judge is important but less so. Codification and
general statements of the law are more common.

All of this is simply to introduce what follows by words
of necessary caution zbout the applicability of legal rules
established in one Jjurisdiction +to respond to AIDS to the
differing 1legal environment of another. At some points (as in
internaticnal travel) domestic laws interact. They then affect
foreign nationals. But for the most part, though the problem
of AIDS is now global, the responses of the legal systems of
the world depend wupon the local institutions and legal
environment. WHO contributes to understandings of the
commonality of legislative responses to AIDS by the regular
publication of tabular information on legal instruments dealing
with AIDS and HIV infection®. This circular is published in
two parts, One surveys the United States, the epicentre of the

epidemic, by reference to legislative instruments, federal and

state, The other deals with reported instruments from other
jurisdictiocons around the world. These reports are
indispensable. They continue to expand rapidly. They omit

judge-made law and much official practice and policy.




Substantially they provide a conspectus of legislation, as that
word is understood in common law countries.

There is no point in reviewing these collections. They
disclose the rapid way in which laws have been enacted in many
jurisdictions to provide for the screening of blood products,
the notification by medical practitioners of suspected or
confirmed diagnoses (=34 AIDS and the growing number of
jurisdictions which have introduced requirements for compulsory
screening of identified groups, such as immigrants and
prisoners.

It is not my intention to collect and analyse these

laws. Instead, it is to give a tour d‘*herizon of laws on AIDS,

sc that some notien can be derived of the way in which
lawmakers are responding to the epidemic. I will attempt to
draw a number of general conclusions.
CRIMINAL LAW

Exposure to HIV infection, which may lead to AIDS, is
life-threatening. There is no present cure for AIDS. Nor is

the development of such a cure foreseeable. A large number -

perhape all - of those who are infected with the virus will
suffer serlious conseguences for their health. Many will die
as a result. Accordingly, it is a legitimate purpose of the

law to endeavour to protect individuals, communities and
nations from the spread of the virus.

A traditional way by which legal systems attempt to
inculcate individual responsibility is by the operation cof the

criminal law. That law, to breach of which penal and other



sanctions typically attach, operates imperfectly as the

evidence of law breaking in different communities clearly
demonstrates. However, the criminal law <can have symbelic
value in stating that conduct is punishable and hence is not
approved by soclety. Various theories exist to justify the
stigmatisation of conduct Dby criminal law. Accordipg to one
theory, it is enough that conduct offends the moral sense of
most members of society. This was a traditional basis for laws
penalising adult homosexual conduct in many countries, even
though there was no complaining victim. But with the spread of
HIV, there is a risk of serious actual harm to individuals.
This would invoke the other chief theory which ﬁnderpins the
criminal law: protection of the individual from harm.

It 4is possible that the knowing spread of HIV to ancther

person - or reckless indifference to whether, by sexual or

other conduct the actioens of the individual will have that
consequence - will already amount ¢to a crime under general
provisions of criminal law. Depending on its terms and on the
consequences of the act, such conduct might amount to murdef,
manslaughter or assault occasioning grievous bodily harm
etos. But whether or not this 1is so, calls are now being
made, and sometimes answered, for the provision of specific
crimes to penalise the deliberate or reckless spread of this
potentially lethal wvirus®.

Responding to such calls, a number of Australian states,

for example, have enacted laws to provide a specific penalty in-

the case of unprotected sexual intercourse by infected




persons. In my OWD gstate, @ parsen who knaows he or she has @&
proclaimed disease including ALIDS) may not have sexual
intercourse with another persen unless before such intercourse
rakes place the other Derson nas beel informed of the risk of
contracting the disease from that person and has voluntarily
agreed EO accept the rigk. The penalty jmposed is a maximum
fine of $5,0007. This may Seem a modest penalty for activity
that may spread 2 potentially fatal infectiona. in victoria,
amendments &O +he Health Act were introduced in 1987 to provide
a fine of Uup to $20,000 for a person who deliberately snfects
ancther with AIDS ©OF any other infectious disease. such laws
should be seen as having symbolic rather than practical wvalue.
The penalty is jnadegquate. proof and enforcement of the law
would e extremely Aifficult. The of fender may pe dead or very
111 by the time of the prosecution. proof that it was he OF
ehe who caused the infection may be next to impossible.
Moreover, such leWS may have a counterproductive effect, even
though unintended. 1f an element in such crimes is knowledge
of one's own HIV status, the provision of such laws may
discourage persons from taking the HIV test. Particularly may
this belso if there are provisions for reporting of persons who'
prove HIV positive to the test, with personal jdentifiers that
can bpe traced. gubmitting To the HIV test may itself cometimes
be a useful educaticnal step in & course of pehaviour
modification designed e promote self protection and the
containment of the AIDS infection. criminal pEfences, which

pave only a minor sympolic value and are rarely prosecuted with
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success, may actually prove counterproductive pecause they
discourage test-taking.

This is not the only area where AIDS and the criminal law
intersect. For example, in & recent murder prosecution in
Sydney, australia, the accused contended that he had killed his
wife because she admitted an affair and he feared that she had
AIDS and would infect the children. Ta numercus criminal
cases, issues relevant to AIDS are now arising. Thus in
England, the Queen's pench held that fear of the giving of a
blood sample for detecting the presence of alcohel in the blood
of a driver, allegedly <on the ground of concern about
contracting AIDS in the process, wWas not a reasonable excuse to
justify the refusal®. alse Ain England, the court of Appeal
has reserved for the future the guestion whether fear of AIDS
will justify a higher tariff in the punishment of a person
convicted of rape>°©. In South pustralia, it has been held
that the £act that a prisoner is guffering from AIDS is a
consideration relevant to determining the sentence that should
be imposed upon him. This was justified having regard to the
state of the prisoner's health, his health prognosis and the
1ikely loss of ordinary prison privileges pecause of isolation,
consequent upon the diagnosis of AIDS*™ .

in some jurisdictions it rmay Dbe expected that
constitutional guarantees of human rights will be inveoked to
stand in the way of penalising consensual sexual conduct.
Recent decisions of the United States supreme Court helding

that states do not violate the Federal Constitution when they




punish homosexuals for consensual sodomy™? and that army
Regulatlons discharging nomosexuals, as such, from the armed
services‘-3 do not ‘preach the constitution suggest that
constituticnal 1imitations will not play a 1arge part in that
country in controlling criminal ©F other laws rargeted on the
gpread of the AIDS infection, whatever the invasion of privacy

or breach of other rights involved.

QUARMNTINE AND PUBLIC HEALTH

Quarantine laws are generally categorised as civil rather
than criminal. Bowever, they may impose restrictions on
iudividual freedom which are as severe as penal laws:
sometimes they do s0 without the exgquisite protections-
fypically puilt inte criminal process.

so £ar, @O community has provided specific laws To
quarantine all persons with HIV infection. such 1aws would he
manifestly unjust and ineffective, at least in the mast
developed countries. The antipody test does not disclose all
who are infected. 1t would be aifficulk, if not impossible, o
provide resources to house, feed, guard and isclate all such
persons. The econemic impact of withdrawing from the econOny .
people with (on average) eight, ten or many more years pf
productive centribution would e crippling. Moreover, having
regaréd to the established modes of transmission of the AIDS-
virus, the risks of the spread of the jnfection to the whole
community remain small. Clearly. the target of laws and
policies should be the pehaviour that spreads the risk, not the

individual.
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Nevertheless, calls for quarantine and manifest
identification of the infected have occurred*”®. They will
become more common as the infection spreads. In a number of
jurisdictions already existing powers of gquarantine have been
enhanced and made specific to include AIDS'®. Lessons have
fortunately been iearned £rom the Wways in which communities
earlier tackled syphilis - also a sexually rransmissible
disease potentially jethal. An English Royal commission report
in 1913*® made the point that the publie health cbjectives of
procuring the identification of the infected, counselling and
such treatment as was available, were moIe 1ikely to be
effective for the policy of containment than punishment and
quarantine. As with syphilis so with AIDS. Winning the
support of those with the purden of infection, and mcdifying
their behaviour, 1is the strategy that offers most promise at
this time.

Many jurisdictions have enacted laws to provide screening
for the presence of HIV. Wone has so far provided for
mandatory screening of the whole population. This has been
recognised as ineffective. 1t is an inefficient use of
available public resources. 1t carries with it the risk of
discrimination on a large scale'?. Notwithstanding rational
arguments against screening of particular groups in the
community, numerous Jjurisdictions have so oprovided. For
example, China has recently extended its compulsory testing to
all foreigners Wwho apply to live in the country for more than

8ix months>®. There are many other 1ike provisions,




particularly in the laws of countries presently reporting a low
incidence of aAIDS and HIV.

Numerous legal igsues 4are raised by legislation on
sereening for antibodies to the RIDS yirus*®. They depend
largely ont the voluntary or compulsory nature of the screening
provided; the facility for anonymous screening; and the
cbligation of those performing the screening to submit
jdentified oT purely statistical data to central record keepind
facilities. The concern about AIDS registers and dataz
protection has begun to attract the attention aof
internationalz° and pnational®® reviews of this 1issue-
Because of the risk of discrimination, 1f not immediately then
in the lond cerm, the anxiety of potential or actual privacy
ipnvasion 18 added ta the anxieties related Lo nhealth.

The submission to screening, of itself, does not affect
in the gligntest either the health of the individual rested or
the containment of the virus in the community- Howevel, the
hope 1S frequently expressed that gupmitting to such gcreening
will encourage at least those without HIV infection tO modify
their pehaviour ana adopt nwgafe sex" and other practices as to
1imit  the cycle of the infection. sereening provides the best
possible data on the epidemiology of ALDS. These facts suggest
that anonymous screening and de—identified reporting sghould be
encouraged. The provision of facilities for counselling of
those undergoing the gereening rest for HIV was emphasised in &
number of sessions at the IvVth 1nternational conference. one

of the topics most nhotly debated was whether., and Lf S50 when, &
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aedical practitioner knowing that a patient is infected with
HIV has an obligation to . warn that patient's sexual
partner(s). 1n circumstances of persistent refusal or failure
of the patient to do so, dees a duty to other individuals and
to public health override the duty of confidence owed to the
patient? Unless legislation is enacted imposing or relieving
the medical adviser of 1liability to do so, such duty would, in
common law countries probably be worked out by reference to the
1aws of confidence and negligence?®®.

various other public health issues raised by AIDS have
been dealt with by the law. They include such matters as the
closing of wvenues considered responsible for spreading the
infection (eg bath houses); limitation on acupuncture and organ
transplantation by persons infected with HIV; and tracing of
sexual partners for the provision to them of counselling about

exposure to HIV infection and so on.

BLOOD TRANSFUSIONS

A major early source of the spread of HIV infection was
the Dblocd supply. In developed countries, most of this
occurred before the problem of AIDS was generally known and
before the antibody test for the presence of the virus was
generally available. But even now, in a number of developing
countries, inadequate resources are available to test blood
products. This point was made during the IVth internaticnal
Conference.

Numerous legal issues are raised by post transfusion

AIDS?3. many nave concerned the liability of suppliers of
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blood products where the product is alleged to have caused the
infection of a patlent. A number of cases involving
aliegations of this kind have come Dbefore the courts 1in
Australia. In one, an application for the identification of a
blood doncr was refused®". In another, an application to
bring legal proceedings out of time, on the ground of delayed
diagnesis of AIDS, failed®®. 1In saome jurisdictions provisions
have Dbeen urged®® for a special fund to indemnify theose who
have acguired HIV or AIDS from Dblood transfusion®7. Care
must obviously De taken, in acting in this way, not 1to
discriminate between those whe have acguired the infection from
transfusion as distinct from, say, 1awful sexual conduct which
was mnot at the time known to be dangercus. Such a distinction
could perpetuate unfair discriminaticn amongst patients with
aIDs, all of whom suffer in the same way. All of them need the

support of 2 caring society.

MARGINALISED GROUPS -

one of the tricky problems presented to lawmakers by AIDS
is the faect that, at least in developed countries, the groups
initially presenting in large numbers with the HIV infection
were alreaQy stigmatised and, in secme senses, "“socially
outcast"®®. I refer to homosexual or bisexual men,
intravenous d4rug Uusers and prostitutes. public opinion pells
suggest widespread support, at least in my own country, for
mandatory testing of such groups. Thus, a 1987 Australian
survey showed 90% support for compulsory testing of

homosexuals;’ B86% were for immigrants entering Australia; 83%




for prisoners in gaol and even 57% for tourists entering the
country=?.

Democratically elected governments, under the pressure te
be seen to be doing something effective in the face of a major
epidemic, may be tempted to legislate against particular
groups. Migrants, prisoners, drug users and prostitutes, in
particular, lack an effective voice to dissuade lawmakers from
provision of laws discriminating against them. It is therefore
important for those concerned with the science of lawmaking ta
remind lawmakers of the dangers of unjust discrimination and
the probable ineffectiveness of mandatory testing of such
groups. To test migrants but neot tourists would seem
unjustifiable, as the latter, rather than the former, may
typically have greater exposure to AIDS. To test prisoners
without making administrative arrangements for their care if
found to Dbe HIV positive is polntless. Yet in prisons around
the world (including in my own country)} compulsory testing is
now increasingly occurring. To provide for testing of
prisoners and not to provide for condoms and for the control of
the spread of the infection by intravenocus drug users is
irresponsible®®,

In a survey conducted for the National Health and Medical
Research Council of Australia it was disclosed that about 12%
of men in the sample admitted to hoﬁosexual behavicur during
their lives3. The actual proportion might well be higher.

The possibility of sexual activity in crowded prisons, where

normal sexual outlets are impossible, must be acknowledged by a




society in whose charge the priscners are. There is growing
recognition of public acceptance of this fact?=. As was
pointed out in stockholm, one of the advantages of the sexual
revelution in developed countries has been a growing realism
about human sexuality and willingness te face candidly its
conseguences.

This realism may, in due course, produce an important
legal revolution concerning intravenous drug USErs. The
reports te the Stockholm Conference made it plain that in the
United States and Europe heterosexual intravenous drug users
are now a rapidly growing proportion of those presenting with
HIV infectiocn (estimated 25% in the United States; 30% in
Europe)??. This fact has led, in a number of jurisdictions,
to the provisien of sterile syringes in an exchange program
designed to curb the spread of HIV. An Australlan report
suggests that up to 1 in every 10 returned needles in the inner
city of Sydney is infected with HIV. This constitutes a
“substantial increase" in the apparent spread of the virus
amongst intravenous drug users~®, The introduction of
syringe exchange programs reguires a degree of pelitical
courage. This is especially so at a time of national concern
in many countries about the growing use of narcotic and other
drugs. However, it also represents recognition of the fact
that the present '1egal response to drug control, at least in
some developed countries, is failing. There is a growing
willingness to contemplate (or at least to experiment with)

treating the problem as one of public health. A discussion
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paper issued in Australia in February 1988 reviewed, for the
First time, various options designed ¢to control what was
described as "the second AIDS epidemic". This is the spread of
HIV by way of the sharing of syringes and later sexual
intercourse to the general community®*®. Editorials in a
number of Australian newspapers are now facing candidly the
possible need to provide heroin and other drugs to intravenous
drug users as part of a strategy to prevent the risk af the
spread of the AIDS virus into the general community.
Illegality and covert supply of drugs tends to promote this
risk3e, This is a remarkable development. But it reflects
the growing recognition of +the seriousness and extent cf the
problem of AIDS. A drastic problem may necessitate drastic
solutions. It may concentrate the mind on those measures most

likely to he effective.

OTHER ISSUES
Numerous other Aissues require attention in any review of

the impact of AIDS upon the law. They include:- .

* The provision of 1laws against discriminatien against
people with HIV or AIDS whether in employment7,

housing®®, the ©provision of social security or

otherwise.
* The regulation of insuzance and the extent %o which
insurers may seek to protect themselves from

unjustifiable 1liability while requiring policy holders to
answer questions, undergo screening for HIV or

otherwise?®. Different problems arise in different
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jurisdictions, having regard to the provision or absence
of publicly funded health care. 1In the absence of such
provisions, the entitlement to the protection of private
insurance may be critical. Questions addressed, for
example, to whether a person has submitted to screening,
or sexual orientation as such, might be unfairly
discriminatory. Yet so might prohibiticons on the
provision of Ainsurance to particular groups, given that
it is behaviour and not membership of a group, as such,
that puts a policyholder at risk.

Family law may be affected, as for example in those
jurisdictions which provide for dissolution of marriage
on the ground of matrimonial fault such as adultry*®.
Particular issues of «c¢hild abuse; the righks of sexual
partners and the position of families devastated by the
loss te AIDS of an income earner, all need
consideration. An interesting conseguence of the
introduction of laws requiring pre?marriage tests for HIV
in some Jjurisdictions of the United Statés was reported
in Stockholm. it was that applications for marriage
1icenses had fallen by 60%**. This simply demonstrates
the need for more careful consideration in thé design of
laws.

concern has been. expressed about the neuropsychiatric
aspects of HIV infection and about whether dementia will

provide justification for compulsocry screening of

employees in some occupations. A number of airlines are




now requiring flight and cabin crew to submit to HIV
tests, ostensibly wupon this basis. A committee of the
WHO has questioned the need for such tests. It pointed
out that mental impairment is 1likely to show up in
advance of other symptoms thereby removing the
dustification of universal screening, with its serious
dangers for discrimination®?.

Reports of the f£irst tests of AIDS vaccine were made to
the Stockholm Conference. Vaccines present issues for
the legal liability of those individuals and corporations
inveolved in such tests. In some jurisdictions, common
law decisicns and legislative provisiens have heavily
burdened vaccine development, for the protection of those
who suffer as a consequence®®. Given the dimension of
the global preoblem of AIDS and the urgency of providing
an effective cure and vaccine as quickly as possible,
congideration will need to be given to such matters as
the protection of drug companies and the compensation of
any who suffer from their urgent activitiesg®<.

Finally, the 1likelihcod, in present circumstances, of
large numbers of persons dying from AIDS has called
attention once again to the issue of euthanasia and the
need for respect of <the terminally 11143, Sadly,
hysteria can generate pain for the dying and the
grieving. In my own State, for example, regulations

reguire that a person known or reasonably suspected to

have suffered [from AIDS] should, at the time of death,




be placed in double plastic bags, heat sealed with the

words "“Infectious Disease - Handle with care" placed on
the Dbody in Iletters of prescribed colour and height®“.
obviously this procedure has impeded the grieving
pProcess. It betrays the right of a deceased perscn net
to disclose the nature of his or her illness. There is
no scientific Dbasis for the regulation. AIDS is not
cransmitted by handling the body of a person who has died
in this way. The regulation was simply a response to a

trade union demand which was grounded in irrational fear.

CONCLUSIONS

This last comment calls attention to +he need to base
laws on facts. There is also a need to recognise the limited
capacity of the law to promote the behaviour modification which
is essential, in present medical circumstances, to the
containment of HIV and AIDS. The only vaccine we have at the
moment, as the Swedish Minister for Health said in Stockholm,
is knowledge*®”?. This is why, at least at present, legal
regulation should be addressed to facilitating public
education, the ready provision of condoms with water-based
lubricants and the ready availability to people concerned about
their probable risk, of anonymous HIV screening. Such
screening may be the first step on the road to self protection
and the protection of others.

It is in this sense that the report of the United States
commission led by Admiral Watkins (which coincided with the

Stockholm  Conferencel is most  important. That report
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emphasised the need, paradoxical though it may at first seem,

to accompany laws and policies on AIDE with the provision of
protection against discrimination of those who are infected.
The lesson is there from +the earlier legal regulation of
syphilis. Attempts to deal with syphilis punitively, by
stigmatisation, contract tracing and the rounding up of
prostitutes®® provided ne effective protection for society.

On the contrary, it involved great injustice. It was, above

all, ineffective. Injustice in combating AIDS might Dbe
tolerated Dby some. Many in the groups most at risk in
developed countries face the prospect of further
stigmatisation. They contemplate injustice with resignation

and anger controlled by knowledge of long experience., But
inefficiency in controlling the spread of. Riv is
unforgiveable. At risk is nothing 1less than the health of
millions of people.

Just as we are fortunate that this epidemic struck at
time when we have WHO to mobilise the international community
and the tools of molecular biology to identify the virus so we
are fortunate as we approach our legal responses. We have the
modern means of communication to spread rapidly the educational
messade. We have the candour which has, in many countries at
least, accompanied new approaches to human sexuality. This is
helpful in combating stigmatisation and in promoting frank
instruction, including to the very young, concerning the modes

'of transmission and means of protection. We have a new

willingness to think radically concerning the groups most at




risk, not least £for the 'protection of the rest of the
community. Wwe also have a growing knowledge of the science of
jurisprudence. and this brings a realisation of the limits of
what can be achieved by the law in epidemic control.

That Li& why the law limps after medicine ... at .the rear
of the 1line. For the health of society and the practical
containment of AIDS, that is where 1 would keep it for the
present. over-enthusiasm is enacting laws on AIDS may make
some people feel better. Aut it will have precious little
impact on controlling the spread of this epidemic. It may
cause gserious disadvantages of stigmatisation for those
infected, or most at risk, whose cooperaticn we must win. In
this way +too many laws may actually impede the contrel of the
spfead of AIDS. For the moment, that contrel depends most on
community and individual education. This may seem a strange
conclusion for a lawyer to reach. But for my own part, I am
sure that:-

* effective media news, advertisements and even soap operas
proadcast to the general population;

* ready and cheap provision of condoms with water based
lubricants; and

* and a new approach te illegal drugs

will be a more effective strategy than laws, to stop the spread .

of this lethal virus if we are really serious about containing

AIDS.
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