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Mussolini, shocked 1o hear how the Australian 4gh
Court samerimes invalidated national legisiation, asked Sic
Jehn Latham how maay troaps the Uigh Cour of Austealia
had 1w enforce its judgments. The future Chicf Justice was
ab:le 1o el him that it had none. s orders were obeyed
Lecause Austealia lived by the sule of lase.

This new and handsomely produced book by Professor
Guoffrey de Q Walker, of ithe University of Queensland,
1akes on an important sk, namely, to pull rogether
academic and political discussion abour this basic principte
of 2 few socictics, of which Australia is happily one. The
production of the book could not be flawed, with jts
excellent presentacion. printing and supportive tables,
Melbourne University Press is seiting 2 high standard in this
regard, although the tesult is an expensive text. The idea of
the hoak is 250 tmely, 28 the avzhar points ta a numlxce af
threats and  dangers (o this wwin pillae of  Austrzljan
democracy. The oher pillar is Parlizmentary sovereigney,
or the modificd version of it swhich we have in Australia
beeause of our Federal Constitution. Although Walker
disputes i1, the rule of law is the conservatising foree in the
constitutional equation. It pulls towards respect for and
adherence (o sctiled cutes, Parliamentary activity i dyv-
nzmic. U pushes for constane change. The resoluzien of
these two forees provides the ever-shifring fulcrum of our
demderacy.

For wzlker, the fulccum has shified oo f3r, oo fast.
Thinly disguised by copious tefer¢nces 1o philosophical
writings, Walkes emesges 2> a man Zngey at what he sees o
Le growing dangers o the rule of aw din Aastralia, He is
agains the Human Rights Commisiion which he charpes
with “[lagrant bias™. ln fact, be is pot mugh in favour of
the tendency o discuss human rights and the rulke of jawr
together, as most international bodies, including the Iatere
national Commission of Jurists. have done in fecent years.
He is zpainst the Famdly Law: Act 1675 (Ceh), The Family
Court of Australiz, fic declaces in 3 sweeping denuncition,
has tost the confidence of the public. There is not even a
passing glance 2t the fideliy of (he Family Coun judges
and praciitioners o their duties, Nor is there any consider.
ation of the thousands of citizens who have been released
by the Act from uahappy marriages 0 find 2 chance of
human happiness. Walker is against feminism and zbortian.
He refers 1 the changes in some parts of Auvsicalia (but not
Queensland} in the lzws on homesexuaiity. The basic thesis
is that 3 small group of derermined intellectuals — whom
he eails “the Clerisy'” — have snached power from the
people. They have distorted the law from reflecting truly
popular vzlues, In doing so. they have distanced the laws
from the people wham the laws govern,

A warning uf whar happens when this accurs is given in
the rise of the Ayatoflah in Iran. He welf 2nd wrudy took the

lawes hack o his visfon of popular values, Lle cestored the
poseer ol the clecgy and of traditional customary law. This
is what can Inppen whea 1 ™ T otukes hold ol 2
country. They ulimately provake 2 baeklash,

Even the High Couct of Australia is not cxempt from
Prolessor Walker's ire. [0 its present composition, i s
described as “profoundly desabilising™. It has cmbraced
centralist constititional doctirines which have been reped
edly rejecied by the people at referenda. 1t is paternalistic
i the way it has zdopred a3 law-making, racher than an
adjudicative, role. One can only imagine how lrofessor
Walker must have blanched when he read the sadically
simple, histacically accurawe and sensible reformulation of
s 92 of the Commonwezlth Constitution contained in the
unanimous judgmicne in Cofe r Whilfield (1988) 62 ALIR
303).

Prafessor Walker is in favour of judges “adjudicating™.
He yearns for the good old days of the judicial adherence
o the classicxl theory of decision-mzking, By tha theory,
judges can always find e pre-existing law. There is
always only onc right answer. All the judge has ta dois
logk hard enaugh, The answer is there in the words of the
law. The result of the reforming ways of “the Clerisy™ or
“New Class™ is 1hat 1he people are now stsiking back. The
flowering of the Neighbourhood Waweh is given 2s onc
instance.

Walker's vicws ace ao doult sincercly held. They are
certaialy shared with a2 aumber of citizens, There are a
number of uscful insights in this baok which make i
publication wogithwhile. For ¢xample, the author repear.
cdly stresses the impartance of the independence of judpes
and the dzagess which accempzny well-inentiooed egis
lative measures which weaken judidial independenee
Recent evenes in Mataysia and Fiji show how z judiciary of
our tradition can he demoraliscd by repeated 2tiacks from
the other branches of goverament. There are alsa many
instances Of Third World fzilures in the rule of law which
are coliccted in the beok. The Aymollah, for example,
denounced the rule of l2o 25 2 " Western sickacss”. Walker
is right to stress that, ultimately, respect for 2 goverament
of laws not of men™ depeads an the spirin of the peuple as
Latham told Mussolini. The courts still have no armies
enforce their orders. They depend, in the ¢nd, upan
popular acccprance of the Sysicm.

The boak also cantains 2 gaod histarical analysis which
shows how the unequalled cenrralisation of the English
judiciary in Tudor times belped o create respect for the
caurts and for the obedience to their orders. The role of
1he eacly Privy Council ia striking dowa the vzlidity of the
{aws of the American colonisis might have been an element
in provoking the Amcrican Revolutier, with its gresc
consequenges for Austealiz. Bur that judicizl powes was
soan asscrted by the Supreme Court of the infant repuhlic.
It is asserred by our own ceurts today. I orests, uldmately,
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nob on a principle in the Copstitution itse1f hut upun the
clitien of such a power by the judges.

All of this is well assembled in Professur Walker's book.,
%0 is 2 thgugiiful section on the dangers of unbridled
judicial discretion. Judiial evenny is tecanay aonetheless,
Juddicial lavwe-making, if it is to occur 3¢ all, must only occur
in the “minor key'' according o Professor Walkes,

This said, 1there are certain unsatisfactory feawres of the
hook to which | must refer, At oac stage, Professor Walker
says that the lawyer of the future witl be “bewildered™ by
the extent of law-making. Well, that was the impact which
the first few chapters hod on me. Bewilderment, A judicial
colleapue with greater perseverance confessed that he
found the Arst chapters of the book cather “heavy going™.
Certainly seme of the werminology of the ¢arly section is a
little eye-glazing. It takes 2 while 10 work eut what is (he
*“holographic paradigm™, or to unwrap thc riddle of
“syncheonicity” { 2 word of Jung's).

But if the reader doggedly moves through these chaptess,
the laer ongs are more lively. They dezl with “The
Legislative Explosion*s "The Clerisy of Power™; “The
Decline of the Legal Order® and "“The Last Chance for the
HRule of Law™. Yet heee Walker sometimes falis inwa
another crrar, This is that of the sweeping gencralisation.
For examiple. his special bétes noites — or arc sthey béies
rouges — are the proponents of Critical Legal Swdies.
These are 3 sprinkling of minority law academics who ry
to teach law students 10 be critical of the law and of legal
institutions. They are clevaed 10 a power by Professoc
Waiker which, |imagine, will surprisc even them, Accord-
ing to Walker, “the Clerisy™, whom they have spawned,
enjoy “unmatched political skills*. They threaten to “take
contro! by claiming 0 speak for the crdinary people
[whony they] secretly despise™, They are gven blamed for
The sexual revelution!

“The destruction of the costomary rules of sexual
behaviour by the Clerisy in the late 19605 placed the
women iavelved in [de facto| relationships, and 1he
childten of such urions iz 2 vulacrable positon 20d
created the need for now kegal rules to prosect them.™

The Family Court is labelled with an unproved

“ecpuixtion (deserved of not) for capriciousness that
scems o have triggered the paitern of shooting and
bomb attacks against Family Court Judges and build-
ings'".

How the three such anacks — which might all be the
work of a single distorted mind — can be laid 3¢ the door
of capricious judicial decisien-mzking. 2ad by 2 haw Pro-
fessor, is not explained. It scems to be a verdict which isa
1rifle unfair to many judges, faithfuily doing their'wack in
an ingscapably difficult acea of the eperation of the f2w,

But somce of the hasshest words arc reserved for the Hiph
Coust of Australia, The current mzjority of that Court has
fallen victim to “distorted realism™ and “paternalism in
contract law'". Under the profound influence of Professor
Julius Stone, the real problem is that our 1op legal insci-
1tions have fallen into ihe hands of aa Eltist, wilful
activist group of people who are scomful of popuiar values
and determined to s1amp theic own opinions on 2 hapless
society. Amongst the worst offendecs are the law re:
formers. Necdless 1o say, 1 mysclf come in for 2 few words.

What is 10 be made of this? In 2 free society, it is
tharoughly desirable that inelleciuzl debarc should be
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stimulated by books which put forward provocative ideas,
Bat there are  few hasie laws in Prolessor Walker's book
which will probably ¢ause it 0 miss its mark, | lave aside
the ohscurity to the exieat mentioned above of the early
chapuers and the price of the book which will prebably
jimit s market. More serious are che authoe's gencealis-
atiens, and most fundamental of all are the crisicisms
which go to the basic thesis which the bovk expounds. The
“Clerisy” s condemned — but nevee really ideatified.
Who arc these powerful intelieciuals in a country nocmaliy
portrayed 35 amci-inellectual? How do they have such
influence if, with 2 sigh of relief, Prafessur Walker admits
clsewhere that they have had licle impact on legisiaion?
Does it ever ocour to Professor Walker tha the Faonily
Lauw Acf was 2 fespunse t0 — Ind nol 3 cause of — 2
significant  socizl change? That it followed reforms
introduced clsewhere around the world before ever they
reachied Australia?

And what is the alteenative? Many lawyers of wday are
still old encugh to semember the cégime of adultery and
matrimonial Bul. Few' who do, wauid want o go back o
the days of bedroom snoops and discretion statements, &
real chaltenge to the rule of law which Professor Walker
wverlooks, is that of 2 sociery whose laws prexch one
mozality and whose citizens practise znother, There arg
surely sufficient warnings of the dangers of this in the
currcnt controversics of contemporary Australia to alerc
Professer Walker 1o the perils of leaving old luws (0 apply
1o pew situations. His ye2rning for the old maraticy and his
objection to feminism, eie, represeat a desise for things
past which will not fesurn. The legal caravan (oo must
cventually move on, '

And ¢hat i3 the other flaw of this book. Given that the
genius of the English commen law has been in its very
adapuability to now circumsiances, it is a little surprising 1o
find fulmination against judicial law-making. Thar, afrer all,
hias been an enduring feature of our system down the
centurics, Why, pray, sheuld creativity be limited 1o the
judges of England in years gone by but denied (o judyes of
our own country today? Whete does Prefessar Walker
think his great hero Holt found bis common law — does he
reatly think it was theee in the breast of the judges just
waiting discovery? 1 know of no serious legal scholac taday
who helieves thar words in casebooks or statutes alwavs
have but one clear meaning. The English language is
incscapably ambiguous. being (he marviage of several
linguistic sources. Judges have to make choices every day.

‘This neccessitates an clement of consCious craativity,

Profcssor Walker might prefee thag it was not so, but the
nceessity of ¢hoice will not go away. The real debate 2bout
judicial creativity s not whether ic exists. The comrary
view is, 25 Lord Reid once said, “"a Fuiry le®’. The issuc
worthy of 2 book on the rule of law today is how judicial
creativity may be limited in a principled way (o avoid the
danger of unbridicd legisladon from the bench, which so
alarms the author of this beok,

At ofc stage, in the mide of a particulacly vehement
antack on the Clerisy {see above), Professor Walker de-
spairs, speaking of their imputed views, "How simple the

- world is!, That, [ confess, is my reaction o the central

idea of this book. It yearas for a simplc world. But the
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world is complex, The rule of faw will anly endure if
proponcats recogaise that complexity, and if they concern
\hemselves about the contene of the law, whose rule they
demand shoutd he oheyed, Hitler's Germany wis 2 Tand af
laws. It stands 2s 2 warning to us of many chings. One ol
them is the dangee of unquessianing abedicncee o law — o7
laws chat will [2s¢ a thousand years, 2 danger inconsisient
wvith the dynamic charactes of the cule of faw,

Michacl Kirby

Austratian Courts of Law, Znd o, by James Crawford.
Pages i-xvil, 1-277, Tables 278:279, tndex 280-284.
1988, Australia; Oxford University Press, Price:
finfr $25.00.

Although primarify directed at stedent readers, <s-
pecially first-ycar law studenus in neced of 2n introduction
1o legai institutions in Australia, theee is much in (his
volume far other readers. The description of the courts,
their structure, staffing and jurisdiction, covers the courts
of general jurisdiction (Magistrates’ Courts, Disericy Courts,
Supeene Courts, Federal Court of Australia and the High
Gourt), and specialise courts and tribunals (Family Court,
Children's Courts, [ndustrial Courts znd Commissians, 20d
$mall Claims Tribunzls).

Issues of cantemporary impartance are examined, and it
is hece that matees of interese 1o the mare gencead readec
are found, The passibility of an integraied coyrt sysient is
considered (pp 272-274), 2nd the recently caz¢ted cross.
vesting of jutisdiction legisiation is described {pp 38 and
146-148). As welk a5 noting the effece of the legi ation,
Frafussor Crzwlord querics the constitutianzl validicy of
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that part of it which canlers State jurisdiction an Federal
coucty. Thuos, he says:

“The diffiguley arises, fiest, from the implication drawn
by (he High Court from the notion of Icderad supremacy,
10 the effect hae the States cannot kegislace so 33 to bind
e Cummonwealth, 2nd secondly, from the zpparendy
exclusive or exhaystive language of 55 75 and 76 of the
Ganstitution in enumerating the possible scope ot the
original jurisdiction of federal courts. It would be
curious if the Commonwealth Parlizment could, by
consenting o State legislation, give it an effect it could
aat atherwise have, 208 which the Parliament cuuld not
itaelf crace™: p 38.

Despite thiese serious feservations 25 0 the validity of
ihis Feature of cross-vesting, the author expects the High
Cauct > uphaold it.

Alsw aew (0 this edition are more detailed discussions of
judicial independence and discipline (pp 56-60). and the
proliems, jurisdictionzl and atherwise, of the Family
Court uf Auscraliz.

This edition fulfils its author's duzl aim admirably. As 2
guide for the begianer it és clear and comprechensive. As 3
maee general woxt it is stimulating and at imes provocave.
Brufessor Crawford's inwerest in constitutional and Federal
insucs makes these parts of the boak of special interest.

RAS

220

THE AUSTRALIAN LAW JOURNAL — Volume 63

i
|
i
:
:
l






