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TI,<' A'"II! of LUIi': H;JI",d,lIi,," of Co"srl1ult"Jlal Democ·
m<")". oy G<'ofln::)' de Q \\"'ul/<t'r, Pages [.....",j. J ··106,
.'",lllU(e$ .f07··165. [lldex .J6~··175. 1988. Auslra1i'l;
.If"/bountc U" .......rsily 1'r<·,~. l'ric,,: dull; $6:1.95

,\Iusso\ini, sllod<',-'d to lw:u huw lhe ",ustr:l1i~1l High
enurl sometimes im'~lid~l<:d n~{i"nal Icgislalion, 1sked Sir
.lohn 1.:llh~m hOW m,ny lTOOpS th" High Coun of AUSlld1i~

h~<I to "nforc~ it'; judgm"'T1l.<. The (Ulur~ Chief Justice: "":15
1hle 10 lell him lh:1I il had n"ne. lis ord<:r5 wert obtrcd
t>"nu<o<: Auslr~lia livcd bl' th<: ruk of bw

Thi~ nn\' 1nd h,nd"omcll' produced book bl' Professor
G<:uffrcr d~ Q W~lkcr. of the Univcrsity of Que<:1\51,nd,
\:J.k"s 00 an import~nt lask, narnell", 10 pull IOgetller
,1<"~d ...mic ~nd political dL<cu5sion ~bOUl thIS b~sic principle
o( ~ fe ..... SOCiClics, of which AU5tra\i:J. is h~ppHr one. Tile
prudm:lion of lhe book could nm be O~wed, "·itll ils
<·,,<'ellcm pn.:sent:l.lioll, pri!lli~ "'d supporti"e l,bles.
~le\llOurne Ulli"CC5ily Press i' ,cltilll: a bij:h 'l~nd~rd in this
rCl:uu, altlwugh the rcsult is ~Il ""pensi'·e Ic,,1. Thc ide~ of
lh,· h""k is ~lso limdy. ~.' lhc ~ulhor poinl' 10 a numbcc of
lhreal' ~nu ,bnl\ers to lhis twin pill~r of AUslr:lli~n

dcm{)cr~Cr, The olher pill~r is Puli~mem~ry ,overeignly,
nr th... mOdificd "clsion of it whidt we h~,·c in Auslr,li~

lwnu'e of our Fedcr:tl CooslitUliun. AlthlJul:h \\',Iker
<li~PUle, it, lhe rule of l~,," b lhe con,<;r"~I",'nl: force in Ibe
cunsliluli"n,l equ~Iion. II pulls 1O,,"~rds reSpeCl (or ~nd

~dher<:llcc 10 sellied ruks. I':.lrli~melll~r," ~clh'il<" is d,··
n~llli.·, II pushes for COll,larll l·hanl\e. Tile resol~lion of
the"· IWO fmc'<:S pru\"ides lhe <: ..... r,shiflinl\ fulcrum of our
demnl!r:.lCy.

For ~·~lker, 'h," fukrum h~s shifted 100 far, 100 f'51,
Thinl~' di'l:ui,ed by copiou, rdereoccs 10 philosophical
"·riting" \I;·a!ker em"rge. ~, ~ 1l1~n 'Ill\rr ~I wh~t he sees 10
he gr""';nl\ danl\cr, to the rul ... of law in AU'lr~li,. lie is
~pillst the lium~n Rights Conln1i..iull which h... ch'rges
"'ith ··n'l'ran\ bi~s". In (aCl, he i\ not much in (a'·our of
,he: lendenq·1(J discuss hum~n rittht' ,nd Ihe ruk ofl~"·

llll\elher, as must inlern"ion~l bodks, including Ihe lmet.
nltiuoal Commis~ionof Jurists, h~'·e d'l"e io recelll re~rs.

lk is 'F:a(1l)1 lh" Family Lau·..tel 1975 (ClII). The f~mil)"

Co"n of ....ustr~li~, he decl~r", in ~ .weeping denunci'lion,
h,s IllSI the confldence of lh~ publlc. There i. not <:'"en a
p~~\inl: gl~ncc ~t the fldelil}" of lhe hmil)" Coun ju~cs

and praCtitioners to lhdr dUlieS. :-:or is there anr consider,
ation of lhe lhou\and, of eilizcns wbo ha,·e oe<:o rele:>scd
b,. tbe ACI (rom ullhappy m~rriages 10 (jlld , chancc of
human h,ppine's. Walkcr is ~g~insl feminism ~nd abonion.
Ilc refers 10 Ill... changes in ~on,e pans o( Austr:tli, (bUt 1101
Queeml:J.nd) in the l1 ....s on homo!<:"u~litr.The b'sic thesis
i, lh~l a sm~l1 group of delermincd intellectuals - whom
be Calls '·lhe Ckrisy" _ h:"'e snatChed pO"·cr from tile
pcople, Tbe)' h~ve distorted lhe 11,," from reOeCting Irl.Il~·

popul,r ,·:tlues, In doin~ 50, they It,,·c disl:tneed lhe l:tws
from lhe pcop1c whom th<: laws go\"all.

A "·Hnill~ u( ",h~l h'ppens whell lhis occurs i~ ~i,"cn in
lh<: ris<: ufthe Ay:ttoll,b in Irall,lle "·ell 'Ild lruly tOQk the
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l~ws h"k 10 his "i,ion of p"pular V:thll'S. IIc r",sl<lr...,1 llw
power nf lhe clergy ~nd of lr:t<lition~l eUS\(]n\~ry law. Thi'
is Wh~l e:J.n h~ppcn whtn ~ "Clerisy" lake' h"l<l "f a
countrr. They llllim~ldy rro,·ok" ~ bacld;tsh

E'·en the High Court o( AUStr,li,1 is nOl n:cmpl from
Profes50r W~lk"r's ir". In its pr...sem eomposili"o. it i,
described as "rrofo"ndl~' de't'bilising··. It h~s <:mbraced
centr~lisl constilll!ion,l doctrines Which 1I~\"e bc... n r<·p,'~l.

edl,. rejecled by the people '1 refcrClld~. It is p~tl;rn~lisli,

ill thc w~y it Ms ~dupted :I hw-m~killg, r:llher th~n ~n

~diudic'li\"t" role. One e~1l onlr imagine how l'rofe"or
W~\k<:r must h:r.,·e blanched ,,"hell he rC:ld thc r,<,];c:r.l!<
simple, bi5tOric:r.lIy 'CCUr:II" ~nd "'nsibk reformulation (;f
s 92 of lhe CuOlmon...."C~llh Cons!itlllion eonl~ill,"\l in lh"
Un~niOlOUS judgment in Cr'le" If'bilfield «19tl!l1 62 ."I..IR
303).

Professor Walker is in f~vuur of judg<:s ··'di"di'~lillg'·

He ycaw5 (or lbe I:ood old d,ys of lhe judid~l ~dh<:r,'nce

to the classi<:alllleory of decisioll'nl~killg, 11 .. lh21 lheory,
judg"s C:J.n ~IW~r5 fllld lllc pr<:.<;xi'ling b,,'. There i,
~l"'''''rs only ollC righl 2n~wer. Allthc jUdg.l' h,s to d" is t<l

look h~rd cnuullh, The ,nswer is tbere in the ,,'ord' of lh"
11",. The rcsull of th<: r<'forming w~rs of "the Cicrl\y'" or
..Ne..... Cbss" is th~llb<: peopk: ~re nOw .'1rikinl': b><:k. TIt<:
nowering of the Neighhourhuod \\'~lch b gi,""n " one
instance.

W,lkcr's ,'i<;v.·s ~re no duuht ,illC<;lclv held. The\' .r,·
c<:n,inly ShH<:d Wilh ~ Ilumb<:r of Ci!iZ~"'. 11,ere ~r" a
number of u,dul in~ights in this hunk whi"h mak<' il>

publinlion worthwhik. for <;xampk, the ~Ulbnr r<:r"al·
edly strcsse~ the impurt~nee of the illd<:p<;nd... n<"<: "f judl\~"

alld lhe d~ngers which :Kc"mp~nr wdl·inl"miuocd lcl:i~·

bl;"e me~sure. which we~kcn judicial ind<:p,'nd,'o,'"
Recent e<,t;nlS ill Mal.ysia ,nd Fiji sho", how ~ judic'i~ryof
our tr,dition c~n he d"mor~liscd by rq>e~led all~ch from
lhc olher b"nchcs of g<l\"ernmeIlL There H<' ,1"1 m~ny

jnst~nces of Third World failurcs in lhe ruk uf l:tw which
arc collected ill the bOOk. The ....plolbh. f'lr exampk.
denQulleed llle ruk of law ~s a "Weslern siekne~,'·. \\'~lkcr

Is right 10 Slress thaI, uhim,lcly, respecl for .', I\o,..,rnmelll
of laws nOl of Oleo·' depends on th<: spiril of the peuple ~,

l'th~m told Mussolilli. The courtS slill h,,·c n() 'noies ttl
enforce thdr orders. They depcnd, in lhe elld, upon
popul:J.r acecfll~nCe of the Sy.tem

The book :tbo comains ~ good historic.l ~nalpb which
~hows how the unequ~lled cemn.lisalion of lhe Enl:lish
judi<:i:try in Tudur times helped to cr"'~le respecl for ,he
couns aod for the ohedience to lheir orders. The role of
th" carl)' Pri'"r Council in Slriking down lhc \'~lidit)' of lhc
l:t""s of Ihe Amed"n eolonisls mij:hl h"'e been ,n dem<;01
in provoking the Ameri"l1 Re"oIUliuR, .... ilh its j:re'l
consequellces (or Austr~li,. \lUI lh,t juuici,l pO"'er wa~

SOOR ~sscned b)" lhe Supremc Coun uf th... in(~111 republic
II is ~ss<:ned br our own COuriS IOd1r. II reSIS, uhint'ldy,
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,\Iu"o\ioi, slloc'k,.-u 10 lw:u how [he "'ustr:l1i~$l High 
enuct sometimes im·:tlid~l<:d "~{i"nal kgista1ion, 1skcd Sir 
.lohn L:l(h~m hOW m,"y tTOOpS Ih<o High Coun of Auslralia 
hllj to cnforc~ it'; judgm<:m.<. The: future Chief JUHicc: W;lS 
ahle !O 1<:11 him Ih:1\ it had lIunc. lis ord<:r5 wcrt obcrcd 
bl!nu...: Auslell;a lived h)" Ih<: rut..: of bw 

Thi~ on\' and haod'omc!r produced bOOk br Professor 
G<.:uffr"r de Q W:1lker, of Ih~ University of Que<!n5llnJ, 
l:J.kc~ un an imporl:,,')! 1;>.51.:, nnOlelr. 10 pull together 
.1<"~d"mic ~nd political dL<cus>;on ~bou! this b~sic principle 
of ~ fe ..... >odcties, of which Au>trali~ i. h~ppHy one, The 
prud"':tion of the book could nm b~ Oawed, "'ith its 
"",-cllem preSent:ltioll, primi~ ~nd supporti\'c !,bles. 
~lc\hourne Uni\'ersi!}" Press i. >eltin!: l bi):h >!alldard in Ihis 
rc!:ud. alttwugh Ihe rcsult b an ""pcllsi"c tCxt. Thc idea of 
tho' h"<lk i. also timely. 2.' Ihc aUlho. poinl' 10 a number of 
Ihr,,~ls and danl:ers to Ih;' Iwin pillar of Au~tr.lIian 

dcmucracy. Thc olhcr pillar;s Plr\i~mcmar)" so\'crdgrlly. 
nr Ihe modified '"erS;on of il whidl we ha,·c in Austral;' 
h,'nu'e of our Federal COnS!ituliun. Alth"u!:h ,\\'llker 
di~pu!es il. Ihc rule of law b !he CQn~<:r\"atb,'n!: f"rcc in Ihe 
C"n>lituli'>nal c(ju~lion. II pulls toward~ respccl for and 
~dl,,:rencc to sell\cd ruk •. I'~rliamenlar," lc!h'it\" b d,·, 
namic'_ It pu~he. for con,lam ~·hanl:e. Tile resol~tiOn or 
Ihe'" IWO r",<"<:s pruddn Ihe e,"er·shiflinl: fulcrum or our 
demucracy. 

For ~'~lker. 'hI' fulerum has shilled 100 6r, 100 fast. 
Thinl~' diSl:uised by copio,,, references !O philos<>phical 
"'rilinl:s. \I;'alker emerge. a. a man anl:r), II whal he sees 10 
he "r""'inl: dangers to Ihe rule of t.w in Au'[r~\il. lie is 
apin'l the Iluman Ril:hls Conlnli.,inn which he chlr~es 
with ·'n'g.,nt bia~". III r:.et. he il n<>l much in b"our of 
,he tendenq'l() discuss hum3n rittht~ and Ihe ruk ofla'" 
Ill):ether. l~ mO'1 intcrnational bodie •. ;ncludin~ Ihe Imet, 
nlli"n"l Commis~ion of Jurbts. h~"c d'l"e in reCent yelrs. 
lk i~ 'f:'il1)t 1111: Family Lau'..tel 19:'5 (uh). n", flmilr 
Court of "'U5trll;,. he declares in , .weepintt denunciation, 
has 1",[ Ihe confldenee of the public. There is nOI e\"cn " 
pa~'ing glance 11 [he fldelil}' of the hmiEy COUrt ju~cs 
lnd practilioners to their dutieS. :-:0, is there an), con.idcr. 
alion of the thoullndl of cil;zcm ..... ho hl"e heen re\cas<:d 
b)' the Act (rom unhlpp), marrilges 10 find a ch:mce of 
hum"" hlppine~s. Walker is 19ainst feminism ,nd abonion_ 
lie refers to Ihe ch:l.nges in son,c pUIS of AUSIr.tlil (bUt not 
Queeml"nd) in the la .... s on homuscl<ualil)'. The b"sic thesis 
i. Ihlt :I. smll1 ttroup of delermincd lnleUeclu:!.ls - whom 
he cl11s "Ihe Ckrisy" _ hl"e snatChed pO"'er (rom Ihe 
people. Thc)' hl\'e distoned Ihe law (roOl rcnecting trol), 
popul" ,-alues. In doing so. thcy hl,"e distanced the laws 
from Ihc people whom the 11 .... s ~o\'crn. 

A "'''ning U( .... h,t happens when Ihis occurs is ttl ... cn in 
the rbe o{lhe Ayatollah in Iran lie "'ell "nd truly took the 
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l1WS I",k 10 his "i,ion of I'''pular \'alu~·s. llc r<:>I",e,1 II\\" 
pow", nf Ihe clerl:Y and of traditional CUSWnl1'Y 11W. 1'hi, 
is Whlt e:l.n hlppen whcn a "Clerisy" takes h"Ed "r :I. 

country. They \I11imll~'ly rro,'ok<: 1 b:l.cklash 

E,'cn the High Coun of Auslrali" is nOI <:>.:eml'l f,UOl 
Profcs.or \Valker's ire. In its presem composil;"n, il i, 
described as "prnfo"ndl~' d<:srabilising". II hlS embr:l.ced 
centralist con,tillltional doctrines Which h~\"e be"n r<'p'·~I. 
edl)' rcjccted by the peopk al rcr"rcnd~. It is palcrnalisli, 
in the way it has adupted ~ law-making. r:1lher than an 
adjud(cal"·". role, One can onl), (m~l:inc how l'rofc$sor 
Walker must ha,'e blanched when he r"ad Ih" ratlicll!.
simple, h;storic~\ly lCCUr:1te and scn5ibll' rcrormub{ion (;f 
s 92 of IhL" Commonwealth CQ05tilulion comlin,-u i" 11'1" 
unanimous judgmcnl in en/e I' If'bit!ie/d «19t1Hl 62 , .. t..!R 
303). 

Profes~or Walker b ;n fa"our uf judges "ldjudi.:alinl:" 
lie ycarns (or Ihe !:ood old day. of Ihe judicial ,dheft'nce 
to the cl:l.~,icaltheory o( deeision-n,aking. B\' Ihll Iheory. 
judges Cao alwa)'s flnd Ihe pre,,,xi~ling !a,,'. There i, 
al", .... ys only onc ril:hl lnswer. All the judg,l' h,S 10 do i~ I<l 

look hard enuu!(h. The answer is there in the ,,·<ltd, of the 
law, The resuh of the r<'fQrmi01: wlyS of "Ihe Clerisy" 0' 
"New Chss" is Ihalthe people are nOw "Itik;n!,! bKk The" 
nowering of Ihe Neighhourhood ~'lICh b gi\"cn '" one 
inslance. 

Walkcr's "k,,'s arc no douht ,incerdy held They .r,' 
certlinly share"d With 1 numb<:r of cili~cn>. 11,,,re :l.re ~ 

number of u,dul in~ights in this huuk ",h;l'll ma\;<o lI' 
publication wnrthwhile. for eXlmpk. the aUlbnr fep"al' 
cdly stres,es the impunance of Ihe independenl"c "f judl:~" 
and the danl:er, which aecumpany wdl,inlem;oned \cl:i~· 
lalh'e measurcs which weaken judieial inde"p,·nd,·n,·,· 
Rccent e,",;nts in Malaysia ,od Fiji sho", how 1 judi,';ary uf 
our tradilion can he d"moralised by repealed lttach (r"m 
the olher branches of gtl\"ernmenl. There "'" lb" mlny 
instanCes o{ Third World {ailures io thc rule uf law whICh 
arc collecled in the book. The ... ptulbh, fm ex"mpk. 
denounced the ruk o{ l:l.w 1S 1 ··We.t"rn sicknes~··. \\ alkn 
Is right to SlreSS that, ultimltcly, respect fur "al:0"nnmcnl 
of laws not of men" dependS on the .piril of the pcupic a~ 
l"tham told Mus'olini. The eouns slill hl"C no annie, IU 
enforce thdr orders. They depend, in Ihe cnd, upon 
popullr "cccptancc of the Sy.tem 

The book zbo contlins ~ ((ood hhlOriC31 an~lpb which 
~hows how the unequalled centr:tl;s~t;on of Ihe EOj!h.h 
judici:l.ry in Tudor times helped to cr"~le re~cl for ,he 
courtS and for the ohedicnce to Ihdr orders. The rok of 
the e"r1)' Pri\')' Council io striking dowo Ihe "1Iidil)" of Ihc 
l:l."·s o( the Amcrican colon;sls might ha,"c been an deme"nt 
in provoking Ihe "'meriCln Re"oIUlion ..... ith its gre;u 
consequcnce~ (or Australia. !lUt Ih,t judici,,1 pO"'er Wl~ 
soon asscfled b)" Ihe Supr"me Court of the infant repuhlic 
It is lsserted br our own CourtS IOd1r. I, r"SIS, ultimalely, 
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nUl on :l 1>r1nclple in lhe Cun~liHlli"n ilself Inn "pUll 111.'
dllcn of such:l power by the ludf:cs.

All of tbis is well1sscmbkd in l'ru(css"r Walker's hunk.
Su is " thoughtful so;ction On the <lao!:crs of unhridled
judicial <liscrct;on. Judid:ll lyr:mny L< tyranny n"ncthck:<.s.
Judicial law-m:lklng, if il 15 to occur :II all, must only uccur
in Ihe "minor key" accurding 10 Pru(cs.~"r Walker.

This saill, 11Icr" arc certain UnS:lIl.'(:ln<u)' fe:llureS nf the
hOuk 10 which I must refer. At one stal''', Professor \>;':llker
51YS lh:ll the: 1:l"'l'cr of the future ""ill be ·'b<.:wildcrcd'· by
the clt1cnt of bw-m;lkin!:. Well. 111:11 "':IS the: impact which
tile first few ch:lptcrs bad on me. Bc",:ildcrmcm. A judicbl
colleague wllh groter perseverance; confe;sse;d that he
found the; nr51 chapte;f5 of the book rathe;r ··hca... y going".
Ce;rtainll' some: of the: u:nninolol;ty of the early se:e;tion is a
little eye:·gl:u.ing. It takes a while to work om what is the
"hologr::lphie paradigm". or to unwrap the; riddle of
"synehronicity" {a word of Jung's}.

Dut if the reader doggedly muves through these chaptcrs.
the l::l.{er ones arc more lively. They de:al with "The
Legislati"e Explosion"; "The: Cle;risy of Power"; "The
De;r1lne of the le:gal Orde;r" :lOd ''The last Chane;e for the
Rule of law". Yc;t here W:I.1ke;r sometimes falls into
:mothe:r e:rror. This is that of the swee:ping generalisation.
for cxample. his speebl bCtes noire;s - or are; Ihc:y b~te:s

rou!tes - arc the proponents of Critie;al Legal Studies.
These arc a sprinkling of minority law academics who try
to teach law students to be; critical of th<.' bw and of legal
institutions. Tl1e:y arc clevated to a power by Professor
W:llke;r which, I imagine. will surprise e"en Ihcm. Accord.
ing to Walker, "the Clerisy", whom they have: spawned.
enioy "unmatched politieal skills". They thre:au:n [0 "I:lke
control by r1aiming to spe:lk for the ordinar~' people
[whom theYj se:cretly de;spise". They arc e;"en bbmed for
the 5Cxual revolution!

'"The destruction of the: cu~tomar)' rules of scxual
beh:l"iour by the; Cleris)' in the laiC 1960s pbced the
women in"ol"cd in Ide: facto] relationships. and Ihe
chiluren of Such unions in a vulnerable: poSition and
cre:ateu the need for ncw kg:ll rules to prolect them."

The; f:unily Court is labelled with 'an unpro\"ed

"re;putation (deserved or not) for c:lpriciousness th::11
seems to have triggered Ihe: patte;rn of shooting :lnd
bomb attacks against family COUrt Judges and build·
ings".

1I0w the: Ihre:e such a1lacks - which miE:ht :til be: Ihe
work of a single distorted mind _ c:ln be: bid at the door
of oprldous judici;d de:cision·making. and by :I law Pro·
fessor, is not explained. II 5Cems 10 be a "e;rdict whieh is a
trine unfair to m;u"ly judge;s, faithfully doing their'wor~ in
an !ne;scapably difficult :lre:1 0' the aper::ltion of the law.

But some of Ihe harSheSt words are; reserved for the High
Coun of Austr:llJa. The curre:m majority of thai Coun has
fallen victlm to "distorte:d re:tlism" and "paternalism in
contr.tct law". Unde:r the: profound influence of Profe:ssor
Julius Stone, Ihe: real problem is that our 101' legal insti·
lutions have: f:tllen inlo the: hands of an tl!tisl, ",Uful
activiSt group of pe:ople: who arc scornful of popular v:l.lud
and dete:rmine:d to Sl:lmp their o....n opinions on a h:iplcss
socicty. Amongst the worst Offenders arc the law reo
formers. Nee;dless 10 say, I m)'sclf come; In far a fcw ,,·ords.

Whll is to be made: of this?;ln a (ree soclc:tr. it is
thoroughly desirable: Ihal imelle.clu:tl de;bate; should be
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stimulated by books which put (nrwanl prm'oe:lti"e idcas.
11m there arc a fe<'" hasie lIaws in Pmks.<ur Walker's book
which will probahly cau.'c it to mi.~ its mark. I l<.'a,'<:: asld<.'
the ohscurlty to the eXtent mentioned :lbuve of the e:lrly
ch:tplers :lnd the price; or the boo~ whi\'h will prubably
limit iL. market..\Iore serious arc the author's Heocrali~.

alions, and most fundamental of all are the crilidsnls
which go to the b:1sic Ihesis which th<: bo"k el'pounds. The:
"C!crisy" is condemned - but oe"<:r reall), identified.
Who :Ire; these powerfuL intellectuals in a country norm:tJly
portrayed as :tnti·intellectual? How do Ihcy have such
inlluence if, with a sigh of relief. l'r<Ifessur Walker admits
clsewh<:re; that the}' have had litlle impact On legislaliun?
Docs it e\"l;r occur to Proressor Walker th:ll the filw{fj'

L(}.u· Act was a response to - and not a C;tU5C oC - ':1

signific:lllt social ehangc? That it folluwed reforms
introduced else""hcre: :1round the; world hefore e"er they
rC:lchcd Australia?

,tnd what is the altewati"e? ~bny lawycrs of tod:1)' arc
slill old enough to re:member thc regime of adUltery and
matrimoni:tl fault. ft.....· ,,'110 do. would \\<;tnl to 1:.0 hack to

the days of bcdroom 50001'5 :lnd discr<::tioo StalementS. A
real challenge to the ruk of law which Professor Walke;r
,wcrlooks. ie< that of :I sode!}' ,,"'htlse laws preach one
moralit), and whose dtil.cns practise anolher. Then: :Ire;
surcll' sufficient warnings of the dangers or Ihis in the
CUHe;nt controversics of contemporary Austr:tli:l tu :1lert
Professor Walker to tbe perils of !caving old Jaws to apply
to new situations. \lis )'earning for Ihe old mur:tlity and his
objection to feminism, etc, represent :I desire for things
pasl whieh will nOI rcturn. The legal e:trav;1O too must
c\"<:ntually move on. .

And that is the: other flaw of this book. Gi"cn that the
genius of the English common bw has bcen in its vcr),
adapl:lhHill' 10 ne:w drcumsl:lnccs. it is a little surprising 10
nnd fUlmination :lg:tinst judiciallaw·m:tking. Th:lt. after :til.
has becn an enduring {c;aturc of our s)'stcm down the
centuries. Why. pr:ly, should crcath'ily be: limited III the
judl:<'s of Enll!anu ;n ye::trs gone b)" but denied to iuu!.'Cs of
our o ....n country today? Where docs Professor W:llkcr
think his Ilre;al he:ro lIolt found his common Jaw - docs he
reall)" Ihink it W:ts then: in the: bre::LS1 of Ihc judges iu.~t

waiting discO\'ery? I know of no seriouS legal SCholar toda~'

....ho beJie"e:s thai words in C:15Cbooks or statutes always
have but one: clear me::1nillg. The English lallgu:I!te: is
ioe;scapabl)' 3mbiguous, bc:ing the marriage of se:ve;r.tl
linlluisti<: sources. JUdges have 10 make choke;s c"el")' day.
This nec\'Ssitate;s an elc:ment of consciouS cre::tti,·ity.
p(Ofessor Walker mighl pre:fer that It was not so, but the:
necessity of choice will 0.01 go awa)'. The real d<:bate: about
iudicial cr<:ativity Is nOt whether il exists. The cOlltrary
"iew is, as lord Reid once said. ":t f:tir)' tale:". The issue
worthy of a book on the: rule of Jaw loda)' is how judicial
creati\'it)· may be limited in 3 prillcipled wa)' to a"oid the
danger or unbridled legislation from the bench, which so
alarms Ihc author of this book.

At One sl:lge:. in the midst of a panieularly vehement
:lllack on Ihe: Clerisy (sec above). Professor Walker de;·
spairs, speaking of their imputcd \'iews, "Ho"" simple: the
world W". Thai, I confe-.s, is m)' rC:J.ction to the centr::ll
ide::t of this book. It yt.'"1rns for a simple; world. BUI the:
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nUl un :I I>rineiple in Ihe Cun>liHlli"n il>c!f inn Upllil Ih.· 
cl:lien of such:l power hy the ju<if;es. 

All of this is Wc!11sscmhled In l'rufrs","r Walker'. huok. 
Su is " thoughtful scction on the danf;crs of unhridled 
judicial discretion. Judi';;:'!1 Iyr:mny L~ Iyranny n"nelhek:< .•. 
)udicial law·maklng, if i[ Is 10 occur al "11, muSI only uccur 
in 111<: "minor key" :lecording 10 Prufes.~"r Walker. 

This sait!, there are certain unsall._fa([<lr)· fca[ures nf Ihe 
hOuk 10 which I musl refcr. At onc sla!,e. Professor ""alker 
says [h:>1 [llc 1:l"l'er of Ihe futllre "'ill be "b<.:wildercd" hy 
the elttent of 1aw·m:lkin!:. Well. th:ll was [hc ImpacI which 
[he first few chapters bad on me. Be,,·ildermcm. A judicial 
collca!:ue wltb groter pers<:ver:lOce confessed that he 
found the first cb:lplefS of Ihe book r;lthcr "hca"y going", 
CCr\ainl), some of the tenninolol;ly of Ihc early section is a 
lillie e),e·gl:u.ing. II lakcs :l while to work um whal is Ihe 
"hulogr:lphic par;ldigm". or [0 unwr;lp thc riddle of 
"synchronicity" (:l word of Jung's). 

DUI if Ihe r":lder doggctlly muvcs through Ihesc cb:ljl[ers. 
[he l:ller oncs :lre more lively. They deal with "Thc 
Legislali"e Eltplosion"; "The Clcrisy uf Power"; "The 
Decline of the leg:ll Ordcc" and "The L:lSI Chance for the 
Rule of Law". Yct herc Walkcr somctimes falls inlo 
:mo[her error, This is th:lt of the sweeping gcner~lis:llion, 
for cxample:. his speci:ll beles noircs - or ~rc Ibc:y b~tes 
rou!lcs - lre: Ihe proponents of Cril;Cll Legal Stutlies. 
Thcs<: ue a sprinkling of minorilY law aCldemic~ wbO try 
to tcach law sludents 10 be cri[lcal of th .... bw and of legal 
institulions. TI1ey ate e!e'l':l.ted to a powcr hy Professor 
W:tlkcr whicb, I im3gine ...... m 5Urpris<: e"en Ihcm. Accord. 
ing 10 Walker, "Ihe Clerisy", whom they have spawned. 
enioy "unmatched polilical skills". They threllcn [0 "I:lkc 
control by claimin!, 10 speak for [he ordinar~' people 
[whom theYj secretly dcspise", They arc evcn bbmct! for 
Ihe scltu:l1 revolution! 

"The deStrUcI;on of [he cu~tomal")' rules of SCltU:ll 
b<.:h:l,·iour by the Clerisy in tbe 1~le 19605 placcd the 
women in"ol"ed in [de facto] rdationships. :lnd the 
chiltlren of such unions in " \'ulner:lhle po>llion and 
cre:lletllhe need for ncw leg:>1 rules to protect tbcm." 

Thc family Coun is bbel1ed wilh 'an unproved 

"rcpulation (dcserved or not) for c:lprieiuusness thaI 
seems 10 ha"e triggered Ihe pallcrn of shootin~ :tnd 
bumb atlacks ag:tiosl family COUrt Judges and build· 
ings". 

How Ihe three such :tu:tcks - which might all be Ihe 
work of:l single distorted mind _ c:ln be laid at Ihe door 
of opticious iudicial decision·making. :lnd by :l law Pro· 
kssot, is not eltplained, It scems to be:l "erdiCI which is a 
[rine unf:lit to m;u'1y judgcs. bithfully dOing Iheit'wor~ in 
an lncscapably difficult :lre:1 0' the oper:llion of the bw. 

But soene of the h:ltshest words arc rescrved for Ihe High 
Court of AUSIr:llla, Thc current majority of th:11 Court h:lS 
fallen victim 10 "distorted re:i1ism" :lnd "palem:llism in 
conlnel law". Under Ihe profound influencc of Professor 
Julius Stone. Ihe re:ll prob!cm is Ihat our 101' leg:ll insli
lutiuns have f.allen inlo Ihe hands o( :In tlltisl, ",Uful 
aelivisl group of people who ue scornful of popular v:llud 
:lnd determined to Sl;!mp Iheir o ..... n opinions on a h:lplcss 
sociely. Amongsl the WOI'5I Offenders :lrc Ihe I:>w re· 
formers, Necdless 10 S:lY, I mys<:IC comc In for a few ,,·ords. 

Wh1t is 10 be made of lhis?'!n :l frec SOCielY, il Is 
[horoughly dcslnhle th:lt imel\c.cluai dcbllC should be 
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,timu1a[cd by hOuks which put forward prm'oC:>li,'c ideas. 
11\1\ Ihere lre a fe"" hasic flaws in Pmks.<ur W~lkcr's bouk 
whICh will prob:thly nu',c it to mi.~ ils mark. I k:ave asld .... 
the uhscurit)' to Ih<:: eltltnl menl,unct! :\bu\'t of the e:ldy 
~haplcrs :I[\d Ihe pricc of Ihe hook whi\'h will pruhably 
limil k' m:>rkel, .\Iore serious :lrc Ihe lUlhor's Henerali~. 
1lions. and mOSI fundament:>1 of aU are Ihe crilid~nls 

whiCh go to the basic Ihesis which the bo"k cl<pounils. The: 
"Clerisy" is condemned - but nC,'er really idenlified. 
Who arc these powerful intellectuals in :l ~ountrr nnrm:llly 
purtrayed :IS :lntl·intdlcctual? How do Ihey have such 
inOuence if, wilh :l sigh of rdief. l'r<Ifessur Wal~er admits 
<:I~ewhecc thaI Ihey havc had li[llc impa,,1 On Icghialiun? 
Docs it eHr occur 10 Profes$or Walker [hal Ihe filw(fJ' 

L(}.u' Act W:lS a rcspunse to - :lnd not a causc of - 'a 
signific:lllt soci:>1 changc? Th:lt it (allowed reforms 
introduced dS<:"'here arollnd [he wurld hefore e,'cr the)' 
reached Aus[rali:l? 

And whal is Ihe altc{llalj,·c? ~bny lawyers of lodl)' :lre 
slill old enough to remember thc regime of "dullery lnil 
matrimonial l':Iull, ft. .... · ,,'110 do. W(luld "':1I1t 10):,0 h3ck to 

the d:>ys of bedroom snoops :lnd discrelion Slalcments. A 
real challengc 10 the: rule of I:lW which Professor W:llkcr 
,wcrlooks. is th;!1 of a socierr ",'hl)se laws prcach onc 
moralily and whnse cilil,ens pr;lctise anolher. Then: lrc 
surd)' sufficienl wlrnings of the d:lngers of this in [he 
currcnl conlroversics of cunlemponry Auslr:llia 10 :lkrr 
Prufcs50r Walker 10 the perils of \cavin):, old laws 10 apply 
to ncw situations, !lis yearning for Ihc old mur"!il}, and his 
objection to feminism, CIC, represcnl a desire for Ihinlls 
p:lSl which will nOI return. Thc legal orav:>n IUO must 
eventually movc on. . 

Anti Ihat is the Olher fiaw of this book. Gi"cn thai Ihe 
gcnius of thc English common law h:lS been in ils very 
ad:lptabilil), 10 new circumstances. il is a lillie surprising 10 
find fUlminalion against judiei:>1 \)w·m:>king, Thl[. :>flcr all. 
h:lS been an enduring !catule of our system down the 
centuries, Wh)'. pr:ly. should cre:lt;"ity be lIeni[ed III the 
jud!!<'s of Engl:lntl in rC:lrS gone by but dcnied 10 jud!.'Cs of 
our own counlry tOO:ly? Wherc docs Professor Walker 
thill~ his I;lrcat hero 11011 found his common law - dues he 
real1r Ihink it W:lS tbcre in the bre:lS1 of Ihe jutlges iu.'t 
wailing disco",;ry? I know of no serious legal schoiar loda~' 
""ho bclie,'es Ih:ll words in =books or Stalu[eS always 
h:l"c but one cle:lr me:lning. The English Illlgu:l!le is 
incsc:>pably ambiguous. being Ihe marriage of se\'cnl 
lin):,ulstic sources. judges have 10 make choiccs e"ct")' day. 
This nec<'Ssilatcs :In clement of conscious crC:lli,·ily. 
Professor Walker might prefer Ih:>1 It W:lS nOI so, but the 
necessity of choice will not go :lw:>y. The re.al dcbale aboul 
judicial creativily Is nOI whc[her it exists, The contrary 
"icw is. :IS lord Reid once said. "a f:liry lale". The issuc 
worthy of a book on Ibe rule of bw lod:l)' is how judlcbl 
cre;!li\'it)' m:ly be limiled in a principled w:»' 10 .a,·oid Ihe 
d:>nger or unbridled legislalion from the: bench. which so 
:ll:ums Ihe aUlhor of this book. 

At onc sl:lge. In Ibc midst of :l pmiClllarly vehement 
all:lck on the Clerisy (s<:e above). Professor W:llker dc· 
spa irs, spe:lking of Iheir imputed views. "Ho,,· Simple Ihe 
worltl W", Thai. I conrC.,s, is m)' r<::lcl;on [0 the cenlr:ll 
idC:l of thiS book. It yt.':1rns ror a simplc worltl. BUI the 
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"...(.'orld is l.:omplc:)(. The nlle or 1J\\' will only endurl: iT ilS
proponc;ms r<:'~op,nls<: th::U ~ol1lplt'xilr, :l.1,d i( t!l(:y l::OIh.:<rn
llu".1l1sc:l"'cs Olb'Olll che con(crU of the l~w. who!'c ruk IhL'y
dc:rn::mu 5hould he ubeycd, Hi.tler':- GC:(r'l1Jn~· W:,IS ::J bnd Ill'
1:1\....5. It SC:1nds '\1.5 :l w;lrnln~ [0 uS of m:mr thirlp. One or
Ihem b the: UJ.ngcr of unqu(5don~ngollc:Jicnl,'t' to I:LW - (Jt"

I:lWli th;lt v,,'iL1 [:1$( ::I. thousand rC:l-rs. ;l d:mg'l.:r iflcnrl.:r;i~U:til

wlth the d}'nJmlC Ch:lt::1lCtCf of the ruh: o( 1:11.0.'.

Mic/)a<!l Kid>y

nllst'l"aiiar: Cor/l'ts of LarL~ 2,ul ril, b)" J~mr("~ Cr(lufC,Jr"d.
Pages i·.....uU. J~277, Tables 278·279. Itld",'!; 280-28fl.
/988, Australia; Oxford U~tit·t'YSity Pn"ss, Prlc(':
limp S15.oo.

AlthouGh primari5r dirccu:d ;II stuuent rodent C~·

pecl;d1r first'rear l:aw siudents in need o( ;m introduCliofl
10 kg::d institutions in AUStr;lIi:t, tll.erc is much lfl Lhb
\'olum-c ror othcr rc:1ders. "fhe d~scripti()n. or (h.l: ('Guns.
lhdr structure, s(:lf{ing ';Lnd jtlrisl.licthJn. cQ\·crs tht" courts
Or gcner:ll jurisdiction (M:;Lgisu:ucs' Courts, Di5crict CourtS,
Suprcme couns, federal Court of AUSIUli:J .J.nd the lH~h
COlJrt). ~nd sped:alist courl:S :1nd trsbUfuLs (F.J.mily C:oUE"I,
Children's Courts. [ndustr:ia] Coun!' ;znd Commissiuns. :Jod
Sm:lll Cl:l.ims Tribun::tls).

hisues of conlcrnpOI.lf'y import';Lncc :;I,r(: cX2mincd, :;I,nu 11
is here {hal n\:utoe;:rs of imcrc::sc to the nltlrc- ~en('n' r~1oc,kr
:u-e found. The pOS51hiU1Y or :m ~Jlli:gr:ucd court Ii~'!\{('m i~

considered (pp 2724274). :md che: rc,cnd~' eO:l:{tC'd cm~:'o·

\-csting or jurisdiction ICE!olsI2tion j~ uc5critx:d lpp 38 :Jnu
] 46.1-t8). As 1;\'cU :lS flDling (he: dfc:ct of th.c: k~bl2don,
PrQrc:ssor Cr:twfotd qucric5 tht' conslitut,jur'I:l:1 \·2Iidi(~· uf
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Ih:H P~lr( of II whil"ll cunfl.:'rs $l":ttot: iuri~.,ji(.·d()n ~111 foc,'d..:r:tl
",uun:,. Thus. he s:l)'s:

···I'he diflic.:ulc)" ;ldsC'.s. fi~t, {mm Ihe iltlplk:,Uion drJwn
hr the:' lHith COUri fTQlU tll(: nOllon of (cdf.'r:J~ sllporc,,·m:u.:r,
III (he df(.'CI Ih:21 lhe: StJ.tCS CJl'\nOl kgbl:m.: :'(1 :1:10 co blOt.!
lhc Conlf1.lOnWcJhh. :lnd se:condly. [rOm Ihe :opp;Lr-c;ndy
r:~du.si1,'-e ur cKtr;IlJSli\'c IJ.I1..e::,uag'C' or :!os 7S :uuJ 7(. of tilt:
c.:unscjl ution ~fl enumendng (he: (1o:;~ibk 5CUP<.· of lllt:
origin::tl iudsdiction of ft.:dt:n.\ courts. It \\·o'lLld he:
(LU'i.OU~ [f the CommonwOC::ilJth Padianlcnt could. Iw

t:orscmLng to St31e lc:p.hl:ltion, ~jo,-c it .m tfre",t 't coul':t
nw mhcfy,,'isc h:;l.n:. :md ""hich. (he )l;;lrlbme:m cuuld not

il:!'ooC,'lr cn:;lcC·: f' 3H.

Oc..-;o.pi[l: (ht':>~ :i-c:riQtn tc:sa:r....:uions 210 to lhc \·alidity of
thi!- r-c.:itu:rl.:' <.I( cr05~H·C:liI'ng. thc :lUlhor C:o:pt.'CI5 [he 1H~11

CUUrl 10 uphold ii,

Abo new 10 this CiHI;OI1 :UC: more de:(::Iiled d1scu~"ivn'S of
judi\:i:d independence :1nd disci(':llinc: (pp 'S6·61}). and Ihe
prohl<:nl50. jufLsdiction.;z1 :lind o.hc~·i5<:". of Ihl.: F1n1i:1y

Coun .Ir ,,"u,Str:aIiJ..

'·h'i:i edilion (1I1f'ils jt!' autho["s dU21 OIim ::Ldmit:JhI\'..'s.:I
~uidt:' for 1"1(' beginnt'f iI i" c1c;lf .1nd compr('ht'flSi"·~. .\~ ;l
Ill0['C ~\."m:-r;ll t('~l il i~ ~timul::l:ling :and al I~mc~ pto ..·ot::;lIi\·c.
Pruk:),mr Cr:L\..·rord·s. intCfcsr ;n cOnS(Lt'lHionJI :lOU fcdcr:ll
i~~un n1::lkcs tnc:st,' p:llrtS Q! rhe book or spcd21 LmL·rc~l.

RAS

THE AUSTRALlAl'I LAw JOURNAL - Volume 63

" ... Qrld is \:omp!c:lC. The nlle or 1J\\' will only endurl: iT il) 
proponems r<:'~op,nls(: th::U ~ol1lplt'xilr. :l.1,d i( til(:y t::OIh.:<rn 
,h(,'Ulsc:I."cs ~b'OL.lI (he con(crU of the l~w. who!'c ruk Ihl.'\' 
dc:rn::mu 5hou!d he ubeycd, Hi.tler'=- Gc;(r'!1Jn~' w:.t) :l Iln-d .;1' 
1:1\\15. It SC:1nds '11.5 :l w;trnln~ [0 uS of m:mr thirlp. One or 
Ihem b the: U:lnger of unqu(5don~ng ()llc:Jicn~t' to IJ.w - <Jt" 

I;J.W!i (h;n v,,'iL1 [~l.s( ::t thousand rc:..rs. l dlng'l.:r iflCnn.:tObu.:tiI 
with the d}'nJmlC ch:at::llC1Cf of (he ruh: o( hw, 

Mic/)a<!l Kid>y 

nllst'l'aliar: Cor/l'ts of LalL~ 2,ul rtl, b)" J~mr('~ Cr(lul(Jr'd, 
Pages ;· ..... uu. 1~277. Tables 278,279. Itld",'!; 280·28f1. 
1988, Australia; Oxford U~tit·t'YSity Pn"ss, Prlc1.': 
limp S15,oo. 

AlthOUGh primari5r dirccu.:d ;It student rodent C~· 

peci;d1r first'rear law sludcms in need o( ;m introdllCliofl 
10 kg::d institutions in AU5trlli:t, th,ere is much lfl Lhi:. 
\'olum-c ror othcr rc:lders. "fhe d~scripti()n or ct\l! ('Guns, 
Ihdr structure, st:lffing ';I.nd jurisc.licthm. cQ\'Crs tht: courts 
Or gene[':ll jurisdiction (M:;tgisu:ucs' Court:\, Di5trict CourtS, 
Suprcme couns, federal COLirt of AUSIUli2 .J.nd 1h!': lH~h 
COIJrt), ~nd spedalist courl:S :lnd trsbUfuLs (F.J.mily C:oUE'I, 
Children's Courts. [ndustr:ial Coun!' ;znd Commissiuns. :loiJ 

Sm:lll CI:l.ims Tribun::tls). 
hisues of conlcrnp0l.lry import';l.nce :;I.r(: cx:;tmincd, :;I,nu 11 

is here {hal nt:ut(!rs of ifl[crc::sc to Ihe nldfc- ~en('n' r~:ltkr 
:u-c found. The pOS51hiUt)' or :In ~Jlli.:gr:ucd court Ii~'!-o{('m i~ 

considered (pp 2724274). :md che: rc,cntl~' eo:l:{tc-d cm~:'o' 

\'csting of jurisdiction ICF-lsl2tion j~ uc5critx:d lP'P 38 :lnu 
] 46.1-t8), As 1;\'cU :lS flDllng (he: dfc:ct of th-c: k~bl2don, 
PrQrc:ssor Cr:twfofd qucric5 tht' conSlitul,jm'l:l:1 \'2Iidit~' (If 
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Ih:H p~lr( of 1:1 whil'll cunfl.!'rs Sl":lH: iuri~.,jil\.·d()n ~111 ft'lkr:tl 
cuun:,. Thus, he s:L)'s: 

"'('he diflic.:ulcy :LrhC'5. fi~t, {mm Ihe: iltlplk:.uion drJwn 
hr the;- lHith COUri fTQlU lh(! notloo of (cd .... c:J~ sllp'r("m:u.:r, 
10 (he df(.'ct Ih:zt the: StJ.(CS C;(I'\OOI kgbl:m.: :-0 :1:10 to blOt.! 
'hc Conlf1.lomvcJhh. :and se:condly, [rom Ihe :.pp;tr-c;ndy 
(,'~du.si1,'-c ur CKh.;UJSli\'c 1J.I1..e::,uag'C' or :!os 7S ;uuJ 'it. of tl1c.' 
c.:uns(jl ution ~f1 enLlmer1tLng (he: (lo:;~ibk 5("Up<-' of lilt: 
origin::tl iudsdiction of ft.:dcn.\ courts, It \\'o'lLlc.l he 
(LlI'i.OU~ [f the Commonwc:::;tJth ParUanlcnt could. Iw 
t:orscntLng to S[31e lc.'p.hl;ltion, ~jo,'c it .m tfrCCt 't cou,,:t 
niJI mhct'y,'is~ h3.n:. :md ""hid\ {hc p;;lclL::amc:m cuuld not 
il:!<ooC.'lr cn:;tcC': f' 3H, 

O(,';o.pitc (hc:":>~ ~c:riQtn tc:scr..-:uions 210 to lhe \·alidity of 
thi!- f-c:itu:rc <J( cr05~,\·c:lil'ng. thc :lUlhoc C:o:pt.'CIS [he 1H~!1 
CUUrl m uphold ii, 

Abo new 10 this CiHiiOI1 :UC: moce dc:(::tiled d1scu~"ivn'S of 
judil.·j:d independence ::a.nd disci(':llinc: (pp 'S6·61}). and Ihe 
prohl<:nl50. jul'i.sdiction.:;zl :lind o.hc~'i1o<:". of Inl.! F1n1i:ly 
Coun .Ir ,,"u'slrJlil. 

,'h-i) edilion (1I1f'ils it!' autho["s dU21 ::tim ::c.dmit:thl\' •. 's.:I 
~ui(,k for 1'1'1(' beginnc:"f iI i,. ciC;lC .1nd compr('ht'flSi\'~ • .\~ ;J 
IllO['C ~c-m:-r;Jl t('~1 it i~ !itimul:zling lnd at I~mc~ ptll,,·ot::ui\'c. 
PnJ.k:)'oor Cr:Lwrord':!t intcreSt 1n cons(Lt'lJlion.l1 :lind fc:dcr:al 
i:-.~un m::tkcs (neSt: p:llrt5 Q! the book or Spcd::tl LmL'rc~I, 
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