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-The task in which a court (If ju~t
engagcd remains onc of con~truct illn:
where this irivolvcs rcadinm inlll thc
words which arc not cxpre~~1y included
it-, Jones v Wr<ll/J1uJllJ Park ES/.l''-'S

\1980\ AC 74, 105.

Purposive construction oflcn requirc~ a
sophiltic~tcd analysis tIl de\crmine the
legislative purpoSc and a dise r iminat ing
judgement as to where thc boundary of
construction ends and Ic~islat illn bCQinl,
But it is the techniquc b~st calculate~ to
l!,ive cffeet to the Icuislati vc intention and
1.0 deal wi\h the detailed and di\'crs c factu;,.1
patterns which the IcgislalUrc cannot always
forcsee but must havc inlcndl:d to deal with
if the purpose of thc Icgislation was to be
achicved, Moreovcr, it is the techniquc
which may finally induce the draftsmcn of
statutes to stalC broad principles rather
than to draw thc detailed cnactmcnts which
now emanatc from the ICllislaturc:-. Onl\' then
will statute law cseape thc commcnt n'f Sir
Carleton Allcn thai a 'statulC i~ probahly

;.,-.'

As Lord Diplock has pointcd uut.

A purposivc and nol a litcral apprllach is thc
melhod of statutory cunstruction which nllW
prevails: cf Folhergill \' Mlluur"!J Airlincs
LId {1981\ AC 251 at 272-273. 275.2HO.29I,
In moSI cases the l!,rallll11al ieal l11l'HllillU of :1
provision wil I give-effect to lhc pur~osc of
Ihc IcgislHtiun. A scarch ~Ilr the
gritmmatical mcaning st i II const iluteS {he
starting point. But if the grammatiCid
meaning of a provision docs nol give cffcci
to the purpose of thc Icgislation. the
g r annna tie a 1 me ani n g. can not pre vail, I t mu 5 {

give way to lhe construction which wi II
promote the purpose or object of tllc Act,
Thc Act's lntcrprcla1 iOIl Acl 1901 (eth) !'15AA
and lhe lntcrprctul iolJ AcE 191\7. (NSW) 533
bolh rcquire this approach tIl statutury
construction. ,Thc companics legisl al ioll has
its own dircction to this cffcct the
function of the court remain~ (Inc Ilf
construction and not Icgisl al iun.

one is offered by McHugh J A in KingS/lIn unl! Anllr \' KcprllSc

PlY Lld,23
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nive effect to the leuislat ive intent ion and 
to deal with the detailed and di\'cr5 e faclu;,.1 
patterns which the legislature cann(lt always 
foresee but must have inlendcd to deal with 
if the purpose of the leuislatio n was ttl be 
achieved. Moreover, it- is the technique 
which may finally induce the draftsmen of 
statutes to state broad principles rather 
than to draw the detailed enactments which 
now emanate from the legislature:-. {)nl~' then 
wi I 1st a t ute law eSC ape I he c nmm..: n lor Sir 
Carleton Allen thai a "statule i~ probahly 
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the mosl repellenl form (If written expressil,n
known 10 man" "The Li lcraLurc of the LlLW·,

in AspcclS elf Jusl icc (195K) (Stevens and

Sons Lid.) at 284.

If Illl: 11bjcclS and l,uTposes of a stulu\C anJ
the mcans of lheir achievement arc nul
declared, they can only be determined by
examining the statule as D WhClic. The
ordinary meaninms of the individual words
logcthc~ with a;y statutory dcfinit ions wil I
invariilhly inJiculc what Ihose objects,
purposes and means arc. The (umulall

ve

weight of their corc meanings will indicate
the general purpose or purposes of the
Slalute. But when the statute haS been read
as a whole and its purpose determined, the
prima facie meaning of a provision must, if
necessarY, mive way tu the cunstructiun which
gives e~fe~l to' the statutury uhjecl or
purpose. The meanin~ of a legi .... lative
provision is not necessari ly the sun1 of the
meaninl!s of it .... constituent clement ... Word ....
may give cnlour to each other, modifying
their primary meaning, and causing the whole
provision to have i IS own unique meaning.
Likewise the general objccts and purposes of
lhe statute wi I I I!ivc enlour 10 the
individual words, p~rases and provisions
....omet imes modi fying their ordinary meanings.

Once the Ilbjeel or purpose Ilf the legi .... lation
is del ineated, the duty of the court i .... to
give effect to il so fa~ as, bv addit ion or
~mi .... silln or clari ficat ion. the relevant
provision is capable of achieving Ihat
purpose ur Ilbject. Where the Cllurl can sec
Ihe purpo .... e of a provision frum an
cxaminalion uf il .... tern15, little difficulty
5 h 0 u I d b'e me lin g i v i n ~ c f fcc t I <I t h a I
purpo .... e. The day .... arc gnne when. judges,
havin~ idenl i fied Ihe purpu .... e of a particular
.... Iatulory provision, can legit imately say as
Lord Macmi I Ian said in Inland Revenue
ConutliSSio/l crs v Ayrshire Employers MUlual
Insurance AssocialilJll LId (19461 1 All ER 637
al 641. of the mean .... used 10 achieve Ihe
purpose: ·The legislature has plainlY mised
fire.. Lord Diplock. in an extra judicial
conunent on thai decision ha .... said thai "if
.... lhe Courts can idenl ify the target of
Pari iamenlary legislat ion their proper
function is to sec Ihat it i5 hit: not
merely to record thaI it has been missed· .
• The court .... as Legislator .... •• Lawyers and
Jusfice (Sweet and Maxwell) (197M) at 274.

"
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examination uf its ternlS, little difficulty 
5 h 0 u I d b'e me tin g i v i n g c f fee t tot hat 
purposc. The days arc gnne when. judges, 
havin~ idenl i fied the purpuse of a particular 
statutory provisi(ln. can legit imalely say as 
Lord Macmi Ilan said in III land Revenuc 
ConutliSsiolJcrs v Ayrshire Employers Mutual 
Insurallce Association Ltd (19461 1 All ER 637 
at 641. of the means used to achieve the 
purpose: -The Icgislature has plainly mised 
firc-. Lord Diplock. in an extra judicial 
conunent (In that decisiun hilS ~aid that "if 

the Courts can ident iry the tarQet of 
Pari iamenlary legislat ion their Yproper 
function is to Fiee that it iFi hit: not 
merely to recurd that it has been miFiscd-. 
-The Courts aFi Legislators", Lawyers and 
Jusfice (Sweel and Maxwell) (197M) at 274. 

.pl 
'1"1 , ' 
'Id 
iii ,,:1 
Ii! 
:1' 
.Ii 
" 



h'

as

in

law,

should

Tha tis

c a u l i lIn

. limo f\IU 5

j ud i c i iii

tendencies

part leular

the w{lrds

in which

cnmffion

described

the

(Icca~i(ln~,

woulLl

" f

There is a tension

Bul

different

construction

No douht general

paf-sag c (above)

But it is in the nalure of the

"0

•

22

its background

the

'"

favour

purpos.i vc

of decision-making Ihat exceptions

Nor may judges he conveniently slotted into

between the apparent meaning of

0'

follnwi ng

contexts

latler),24 Judgef-,

other. as Lord Denning categorised

in quest ion

a c ( i v i I Y

prefer \0 describe the two ends of the spectrum

creating a false dichulumy between -rurp(l~ivc· and

II

always competing [or the persuasion of the

0'

emerge from many cas~s.

the

their context, including the context of the

refcrred to Herdlln's case, Mahoney JA cautioned.against the

undiscriminat ing usc of pol icy as an aid 10 construct ion:

lnunediatel~'

ag r cc wi t h

human

do

·Iiterali~t·

different

of

Experience has shown that policy and purpose
af- aidf- to conslruction, mUf-t be dealt with
with care. It is nllt by accident lhat judgcs
of eminence have suggcstcd Ihat pol icy and
public policy arc to hc uscd wilh caution:
Scc, cg, MP Metals PI.\' Lid v Federal

exist and deviation fro~ predictability occur.

souls. and "bold spirits' of the law {himself naturally one
one

WIlY

predecessor legislation and subsequent amendments.

in

statute

taken in isola! ion and the meaning of those wnrds. cxamincJ

Illi od.

her c .

"literalist" appr\lachcs to legislation.

against

• 22 

But wnulLl c a u I i lIn 

agrCC with 

again:;.\ 
creating a fulsc dichotomy hetween -purp(lsivc· and 

There is a tcnsinn 
"literalist" appr\lilchc5 to legislation. 

her c , 
always comp.:!ing for the persuasion of the 

j ud i c i iii 

Illi od. 
taken in isola! ion and the meaning of those wnrds. cxamincJ 

It 
between the apparent meaning of 

the w{lrds 

in 
their contest. including the context of the 

part ieular 

statute in quest ion '" 
its background " f 

Cllmmon law, 

predecessor legislation and subsequent amendments. 
Tha tis 

WilY 
prefer to describe the two ends of the spectrum 

a 5 

Nor may judgcs be convcnient I~' slottcd into 

onc 
souls" and "bold spirits' of tbe law {himself naturally one 

0' 
otber. a~ Lord Dcnning categorised 

the . t imo (\IU ~ 

of the latler).2<i Judges, 00 different occasions. in 

different contexts favour • construction described as 

"literalist" 0' purpos,ive 
No doubt general tendencies 

do emerge from many cas~s. 
But it is in the nature of Ihe 

human a eli v i t y 
of decision-making that exceptions 

should 

exist and deviation fro~ predictability occur. 

flllinwi og I he passage (above) in which h' 

undiscriminat ing usc of pol icy as an aid In construct ion: 

referred to Herd(ln's case, Mahoney JA cautioned.against the 

lnunediately 

Experience has shown that policy and purpose 
as aids to construction, must he dealt with 
with care. It is nllt by accident that judges 
of eminence have suggested that pol icy and 
public policy arc to be used with caution: 
Sec, eg, MP MetalS Pt.\' Ltd v Federal 



a

'"

it

\ "

case

the

instances

apparently

recent

effect

appears

"

s u c h

",

I"

in

In such cases,

Many

f () und

endeavour

In rc Rousc,26 Carduzo J said

he

23

Yet it is a Iruism to declare that

the judge 10

arises from the meaning which

present where an anomalous

of

lustrati~n maY
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the statute is expressed.

d u t Y

res u I t

the result, is bound to give effect to lhe language

Commissio/ler of Til."ill ion 117 CLR fiJI al 633,
per Windc~'cr .I; ex I"HII: Bcg(ll'icll: rc
l'vf(lrrn w -13 SR (NSW) 274 al 277·S, pcr Jurtlan
CJ There arc reasons fnr it. The views of
judges on such matters may di ffer widely:
Sec the well-known observations nn public
pol icy in 1\lol!uf SS Co \' Mc(JrI.;t!{I( (inw ;And Co
IlH9Z'\ AC 25 al 45: j,lrlSllll' v Dricfollicin
cooso/idalcd l"'incs 119021 AC 4~4 at SOil, 507.
Even where the pol icy (If purpose of lhe
legislation is clear judg.es may differ as 10
what follows from it. and how the policy or
purpose operates in the individual casCo The
danger lhat a judge may sec 11 pol icy or
purpose behind legislation for reasons which
urc idinsvncrat ie has been referred In: Sec
Halsbury L~IVS or England. -1lh cd, Vol -\-\, par
903(4). But to sec the kev 10 the meaninQ of
a seclion in the pol icy Dr' the purpose ofWthe
legislation is, in my opinion, tn take a less
than sophist ieated view of the art of the
parliamentary draftsmen. In many cases, the
interpretation of a provision is di frieult,
not because the policy or purpllse of the
legislation is not clear, I)ut because the
section is directed, not simply to effeCling
that pol icy Dr purpose, but to achieving a
comp~omise. b2Sween it ilnd other
conSideratIOns.
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11 section in the pol icy or the purpose ur-the 
legislation is, in my opinion, tn take a less 
than sophist jcated view of the art of the 
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legislatinn is not clear, hut beciluse the 
section is directed, not simply to effecting 
that pol icy or purpose, but In achieving a 
comp~omise. b2Sween it and nther 
conSideratIons. 
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the suggestion by Francis Bennion thai

The ideal course would be to relive the
history of the text in quest ion. covering 0111

only the entire process of ICxl_crcalion (loJ
IcXI_validiaton bUI also historical material
such as reports of official inquiries and
other background snurce!'>. I f we soaked
ourselves in 01 I this, we would he in the
besl position tu judge the meaning of the
text and whether it wa~ clear or dlluht ful
The a!;!;iduou!; academic commentator can acl in
thi!; way (!;ubjcct to the prohlem of access ttl
confident ial official 31 records). The
praclical lawyer cannot.
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commun i ca t i (In law making: and the economic
43 

and (1 the r 

benefits which come in its train. 

John Ewens, whose service for the Conunonwealth has spanned 

marc than half of its existence, has watched the emergence, 

as a recognised di.~cipl inc, of the study of the science of 

law-making. It i s a mark of his fin c in I e I Icc t his 

open-mi ndedne s s and his sense of continuing service, t ha I 

ho i s st i II contributing to the debate in many ways. Ho 

walks in the footsteps of Robert Garran, from whose car I Y 

labours Commonwealth prospered. He is an officer our n r 

the Commonwealth wurthy of celebration. 

If we seck the monuments of Ihis fine Commonwealth lawyer, 

we can look around to a nat ion which buasts of adherence to 

the rule of law and which is sufficient Iy perceptive, now, 

at I a s I , to be asking what it is that that boast rca I I y 

means. 44 Whose Rule? What Law? 
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