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STATUTORY INTERPRETATION AND THE RULE OF LAW -
WHOSE RULE, WHAT LAW?

The Han Justlice Michael Kirby, (_M(il

John Ewens - Doyen of Drafltsmen
My prnfcssional association with John Ewens dates back 1o

the time when we were bath Commissioners af the Australian

Law Rcform Commission. He was first appointed Lo the
Commission 1a 19782 initially for a period of Lwo  ycars.
He had by that time retired as First Parliamentary Caunsel
of the Commonwealih. The Cammission already had in place &
settled potiey of attaching to ils reports a dralft Bifl for
the implementation of so much of its reform proposals as

were thought 1o require legislation. This techanigue of

institutional law reform had been copicd from the Law

Commission of England and Wales., [t had becnm justifivd on

a number of bases. 1t would help to focus preciscly the
proposal for reform. It would help to place the reflorm in
its cantext of Federal or Teeritorial fegislation, 1

would express the reform in a manner that was [amiliar - L0

legislators, administrators and other relevant persoRs. [t
could help to cxpedite the process  of reform, by '
facilitating cnaclmcut. Occasionally, il might provide a

Bill whieh could be slipped into an uncxpected gap in the

fegislative programme.

Not all of these objecls were always sccured. But there is

ne doubt that the discipline imposed by 1he translation of




reform proposals into drafl legislation helped to sharpen

the focus of Lhe work of Lhe taw Relorm Commissian. The
scarching questions of the trained jegislative drafters whe
assisted the Commission in those carly days, scl the
Commission  on 3 path of preeision and attention Lo detail.
which has gradually carncd the translatign of many of il

proposals into law.

Nonec of the interrogators Was more scarchinmg of more

demanding than John Ewens. He came to the Commission wilh
a formidable reputation. This is traced clscwhere im this
volume. 1 will not repeat il. In a career of more than 30

ycars as an officer of the Cummnnwcailh, he had held, on &
permanenl and actling basis, most of the  highest affices
involved in the oprovisien of legal advice 1A Lhe
Commoonwcalih. 1 well remember, before his appointmenl as @
Commissioner Wwas suggestecd bY Aliorncy-Gcncral Ellicotl.
that 1 was warncd of his most demanding wa¥s. 1 owas
suggested, cver so delicately, that a persan ol my " (then)
comparatlive youth might [ind 1ife with Ewcnos altegether teo
. tempesluous. His reputation for biunt spcaking, dircclness
and impaticmec with humbug was icgend., 1 am noi. sufC
whether it was thought appropriatc to warn mec especially of
these characteristics becausc of suspected relevant defects
an my parl. Certainly, 1 welcomed his appointment. it
mcanl that we had amongsl us @ person mosl knowicdgeable in

the legisiative and other ways af the Commonwea b Lh. 1

suspeetced that the Commission would survive his pecasicnal
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3
jrascibility. it did. He doubtless fele, oo wecasion,
that the grand schemes of legisbative ceform put  Toarward
were  nensense. Indeced., alten Qe did not hesitate too say

50.

He was appointed 2 part-lime Commissioner. Bul in by

nature of things his redoubtlable talent as i draflicr  was

soen to shinec forth. The cacly drafts of legistation far

the Commission had been preparcd by Mr Jim Munruo ol

Parliamcntary Counscl's office) and Mro Nouel Sexton

(Directar of the Legislative Drafting JInmstitute). Mr

Munro©s struggles with Mr Garelh Evans {as Lhe Ministur

then was) were notable for the heat and light which they

gcncralcd. Noclt Sextlon was & kindly and mosl g liging man.

He was happy 19© work with the Commission when the Fraser

Government withdrew its support from the Lepislagive

Drafling Jnstitute. With John Ewens’s arrival an Lhe

seenc, Lhe drafts of Ngel Scxtlom - S0 perfect ta our fyves -

were subjected 1o the impatient scrutiny of his farmer

mastecr. Ewens Wwas swift and pocremplory in his correctians.

1 observed how his razor-sharp mind carped the deference of

Scxlon and the admiration ol the distinguished

Commissioncrs who sat at the table with him. The skitls-of

a Lraincd legislative drafter at work were & wonder ful

thing to bechold.

A mark of the admiration which John Ewcns carned in Lhe Law

in 1979, of his 51t

Reform Commission was Lhe celebration,
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ycar membership of the legal prafessiuon attended by the
then Governor-Ceneral, $ir Zelman Cowen. $ir Zelman  had
been a Commissioner of the Law Relform Commission with Jabkn
Ewens. There was an cntirely appraprialte Viee Ruepal

tribute to his service.

Upon Lhe completivn of his 1wo-ycar term as a Law Reform
Commissioner, | endeavourcd to have John Ewcns reappointed,
so indispensable had he become hy that time. However, the
policy against the appointment of persons o statulory
office over the age of 70 yrars frustratled my attempls.
This impecdimentl was soon properly circumvented by his
reappointinent as & consultant. It was in that rule that he
maintained his links with Uhe Commission right up to the
{ime that 1 lelft it in 1984, Toe the end of that
association, John Ewens was encrgetically Tilling his days
not only with practical work on legislative drafting, but
also by contributing Lo the future of 1he ldrafling
profession, of which he was in Australia, the doyen. For
example, in Fechruoary 1983, he delivered an invited paper Lo
a meeting of Commoawcallh Law Ministers held in $ri Lanka.
The paper was on the topic of the provision af an effective
legislative drafting serviee: a constant prohlem in  the
developing countries of {he Commoenwealth. Ewens expressed
the view that thosec who did legislative draflting were “barn
and not made”. He was for the apprenticeship method of
training. He gquestioncd the notian that legislative

drafiing «could be tsught in a bhody such as the Awsstiralian
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Legislative Drafting lasiitute. then recently abandoned.

He described his miraculous [irst encounter with a word

processar in language akin Lo that af Keals, first lovking
inta Chapman’s Homer . 1t was in the Law Reform Commission
that this marvellous tonl «of drafting [irst became
available to him. | remember his delight with it; and his

reflecgtion on the way in which it would have gaved the
Lormenting tasks ol repeated retyping of dralls in the old

days.

His two immediate successurs i the oflice af First
Pariiamentary Counsel were, in duc couUTSCE, appointed 1o the
rank of Her Majesty s Counsel. Such appoinlmeni had newver
come 1o Ewens, apparcntly because of 1he obstruction o
somc quarters ta the natioa that gaveramenl lawyers shauld
be honoured in this way. Although in every sensc Ewens was

mare truly one af Her Majesty’™s Counscl than man¥ praring

that title, he was nol praclising in the daily business of
the courls. The Bar, jealous of the title, resisted  PUS

conferral ouilside the ranks of praclising harristers.

I intervened, with others, Lo correcl Lhis injuslicc. Sooan
after the appointment of Scenator Garctih Evans (asiscn
phncnix-likc from his part as & Commissianer of the Law
pReform Commission Lo be Altorney General), Mr  Ewens was

appoinlcd onc af her Majesty’'s Counsecl for the Australian

Capital Tcrrilory.6




A wrong was righted and his prnfcssinnul rank reeogniscd.
But hu was not (he retiring LYpPEe. Not only did be contlinuc
his association with the Law Reform Commission, ke took
part in the {eundation of the Commonwealth Assucialion of
Legislalive Counsc!, and bhe later becamt interested a4
most unlikely causc. I sefer to the “translation’ into
“plain English” of Federal legislatiaon egxpressed in the
traditional slylc.7 | say this was an “uptikely” interest
for him becaust il rcprcscnted 2 kind of Damascus Road
conversion, at &n advanced age, 1o 4 new and somewhat
different mode of cxpressing legislation. jt might have
heen cxpected thal a person heavy with ycars and celebrated
and honaurcd for a lifetime of distinguished sgrvice, wou ld
refusce, in the autumn of his life , Lo question setiled
ways of doing things. It is a mcasure af lohn Ewens's
independence and liveliness of mind that he was to disdain
such sclf satisfaction. Instcad, with the appavent
enthusiasm of a npcw gy Paul, he involved himsell dircetly
in ongc eof the three most important developments which arc
pceurcing in Ausiralia at this time, affceting the scicnce
of legislation to whose cause he had devoted his life.
Thai dcvelopment is the writing of legislation in so catled
“plain English™. The principal impetus [or lhis movemenl
has been the work of the Vietorian Law Reform Commission
under the stimulus of the former Allorncy-Gcncrai Mr Jamcs

KcnnanB and the leadership of the Chairpersan of that

Commissian, Professaor David 5t L Kelly. The Report of that
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Commission on Plain English and the Law, togetiher with its
appendixes, represcols the foundations of nathing less than
a4 new approach 1o Lhe expressian of the will of Parliameat
. R . 9 .

in legislataron. The purpuosts, problems and succussus nl : . ]
Lhis ncw movemeal are soviewed clsecwhere in this series of

. 10
articles. I do not propoase Lo canvass Lhal ground al any

length. IR

lnstead, 1 propase L@ deal with the agther t1wo principal

developmenls concerncd with legistation in Australia. |
These also affect the way in which legislation . i s
cxpresscd. { refer to the incrcasing inclination of the

courts to adopl 4 so-called purposive approach to clfect

the apparent policy of the legislature, cxpressed in the

tanguage of legistatian, and Lhe use of cxtrinsic material

o assist the achievement of that cnd. All of thesc
developments - plain English cxpression, purposive
construction and use of ¢xlrinsic materials - represcnt @
facet of a single diamand. This is modern Jegislation,
more simply and conceptually cxpressed; mare faithfully
and wholchecartedly implemented by a judiciary, respectful
of 1he will of the madern Parliament; wtilizing to that
end the material which was available to Parliamcnt and to i

the drafter, in order moare accuratcly ta sceure the

apparcnt objectives of the law-maker.




Limits of "Plain English”

There is 4 vast lilerature an the theory and praclice ol

statutory inteepretatinon, Tt is difficult in & short
article 1o avoid banal gcncralilics. However, il is  4s
well 1o approach and illustratc the 1wo topics which I have

choscn to cxamine. by ol fering at lhe outsct a few

observalions of a gencral character.

The (first s that language is an incscapably imperfiect
vehicle of communicalion af ideas. The English languagc is
especially imperfect. Onc of the +casons for this

asscrlion may be traced to the fact that English represcnts
the conflucace ol two significantly different linguistice
streams. The corc language, as spoken in cvery-day specech,
remains the Germanic tongue of the Saxoan inv;durs of Cellic
England. But onto that lamguage has been grafted the
formal and courtly language of the Norman Congueror. 1y is
for this creason that Enélish is such a rich language for
fiteraturc. For many id;as there are two words, compueling
for acceptance. This competition is particulacly reflected
in poetry. But also in the law. The phrase “last will and
testlamentl” symbolises the marriage of these two linguistic
traditions. “Will" is Lhe language of the Saxons.
~Testament®™ is a word brought over with William the
Conqueror. It is important to appreciate the high level ol

ambiguity of our fanguagc when tackling the simplification

of the expression of ideas in legislation or in any wother




legal drafting. Such reengnitian provides a reasan  lor
acknowledging the limitatious of sa-called “plain Eunglish
¢xpressiaon’ and  of the suyccessful  attainment of  the
“legislative purposc’ from words, whatever they are. That
“purposc” may itsclf by wvhscurcd Lo Some extuent in lhe
words chosen Lo CcxXpress i1. There may be as many opinioons
about the "meaning” and “purpese”  as there arc

decision-makers 1o afflgr them.

An amusing illustration af Lhe ambiguitly of language and
communication Wwas recenlby given by oone of Johan Ewens's
f[ormer colleagues, Ewart Smith. 11 was smith whuo
discovered the fatal flaw in the Australia Card legislation
by turning his drafting skill onto Lhe fing print al the
legislation. In a lortheoming book, Smith - sensitive to
the ambiguitics ol  language - instanced lhe following
exchange he once had with [ormer Prime Minister Whitlam.

He wrotc:

Gough Whitlam was ... 4 man of grecat humour,
amongst " all his enpormuus  pPressurcs and
worrics. 11 was always a gecal pleasure [ar
officers in.our Department 10 have dealings
with him directly, as we olften did. 1 recall
an a visil to Sydecy with him anc day [ drow
his attention to & booklet (issucd by some
Labor Party orgunisation) on Lhe fronl of
which, im capital letlers, was the caplion
“Gough's going greatl’”

But, 1 said. it had been pointed oul in somt
magazinge thal the mere inclusion of a comma
after “going’ changed ils meaning
drammatically! Wwillam saw the joke and
laughed heartidy,




Language, the structure of sentences and deven emphasis and

haody language provide greul scope  [or  ambigwity in

communication. U may be reduced, It cannei be abolished.

Secondly, it must be recognised that, whuther in “plain

English™ ar not, fegislation can only evers deal with some
of the myriad of circumstances which arise in evervday
life. Human conduct is so varied. and the wvariety of

instances  thal may occur so wnpredictable, that even the

best drafier cun  oply cXxpress & propesition in gceacral

terms . There witl, inescapably. be a law-making function

teft ta the person whase task it is Lo

generalitly of language: whether that person is dn ordinary

citizen governed hy the law, an adminisirator or a judge.

The auwthority of their interpreétations will vary. But the

nced te (lesh oul the bave bones of  skeletal stalulary

language is inesecapablic. Tt derives from the imperfeel

tools by whieh lcgisfative purposcs musi perfaree be

cxpressed.

11 is lraditional for judges to stale the task of statotary

constructioa 1o bt that of discerning the legislature’s

rwill® or "inicntion”. These expressions have the yaluc af
symbolising deference to the supremacy of Puarliamcotl and Lo
the right of the clected representatives of the people in
Parliament to cmbedy their "wili~ and “integntion” (however
wisc or foolish) in binding expressions of cnfarceable law,

callected in the statute book.

interpret  this




Tao refer 1o the “will® and “intention® of Uhe callectian af
cleeted people of varying hackprounds assemblued in
Parliameni also has the merit of wnderlining the duty ul
unelected judues (and others) ia our form af polity lo head
(heis respeelive wilks ta thal expresscd by Parliamcnl,
whose members enjoy # special legitimacy derived from their
populiar ¢lection. In Ihis scnse, the reference 10 “wilt”

and “intention” is itsell an expression af delerence Lo the

rights aof the people, cotlectively Lo choose their
rcprcscnlalivcs. The whole people camnnat assemble in
Parliament. Therefore, ol praclical necessiliy.

rcprcsunlalivus must acl for them. iatutles are, by our
legal theory, the reflection of the witl of the majority ol
the people. we check and renew the authentlicity ol that
gxpression of will by rendering  thase rcprcscnlalivcs
accountable from Cime 1o {ime in poputar elections.
Therelore, the auwthenticitly and legitimacy of the
expression aof the legisltative “will” and “intention” 1%
Lraced hack to the people in whose name the legislation is

notienally made.

This said, there arc many [laws in the translatiaon of this
theory intlo actualitly. §0 much seo that Julius Stonc
expressed the view that the invocation of these words must
be regarded a8 fictional or ritual, concealing the

unavoidable creatlive choices which the intectpretation of

slatutes, alt least in a casc of 4any diffliculty, must




. . 12 . ,
invalve”. ln some casces, despite the afmost inescapable

ambiguities of the English languagt, {he meaning  ta  be
derived from legislution is faicly cleunr, Bul in many
cases 11 is not, and certainly not in the kinds of cascs
that typically come befare appellate courts. Often  there
is no single, plain, clcar constructiaon to be given to the
legislative language. In such circumstlances, 10 talk of

the legistative "will® or “intention” is nol very helpful.

There are also.praclical reasons why the cxpression should
pe avoided. Fictions may sometimes be usclul, However,
they may also destray the conlidence of those who too
naively e¢spouse them and [ind that the actuality s
different. Thus, anyonc with even 2 modest knowledge ol
the way Parliiameanl works, will question the reference Lo @
clegistalive will®. On some rtarc accasions, Parliamenl may
specak on an important topic with # clear voice, gxpressing
its  “will™ or “intention” with pristine clarity. But in
most cases therc is meither a elear "will” on the parl of
Pariiament as a whole nor even on the part of those membeors
who command the majority of Parliamenl in governmenl .
Often, the most that can be said is that the members ol the
goverament apprave generally of the attainment of a broad

policy thrashed out in party conferences and caucus TFOoOMs

in general  terms. Beyond that policy, Lhe flesh of
statutory language 15 applicd by the dcpurlmcnlal
officials. The legistative drafter acts with a varying

degree of input [tom the Minister. other members of Cabincl

s TLm




and the Minister's private ollice instructing an behalfl af

the palitical government. The shver pressure al  tife.

particularty the intermittent lepislative life of i

poliliciun in a4 country such as Australia, [orbhids any

closer involvemenl of  the clected official in Lthe

formulation of a “legislative will”.

[t does nol require a close atlention Lo hall a century of

the operation of Parliament which John Ewcns ¢njoyed o

reach this cenclusion. ANy member of the Australian public

who listcns even accasionalily to partiamentary broadcasts

will rcalisc that talk of a simple "legislative intention’

aboul a compliex enactment is, as Julius Stane described EL.

a “fietion”™. A clear-sighted recognition of this fact will

not destray the respect which is duc of a democratically

elected legislaturce. Bui i1 will inject into the task of

statutory construction a healthy degrec of realism aboul

the purpose lo be atlained in carrying oul the task. That

purpose s the giving of meaning 1o fanguage which cannol

cscape a degrec of ambiguity and which exprosses in detail,’
with the authority of Lhe legislature, policices generally

approved by the ¢lected government. That approval is

forthcoming [reguently without specific attention to the

detait of 1he lamguage in which the legislation is

cipressed.

Thirdly, there s a need to consider the qucstion of the

16 the “jegislative will”

lawmaking power. Rcferences




cannol remove the creatlive chaices which intuerpreiers.
including ultimately judges, have ia secking to  apply
ambiguous language of peneralily to the particular [act
situalions which arise. There is. L am alraid, a greal
deal of double-talk aboul simplifying legislation, Many
arc the  debates about  the comparalive values of the
detailed common law style of drafling (which we have tended
to fallow in Australia) as contrasted with the civil | aw
tradition. The latter is said ta be more conceptual and
simpler of cxpression, Bui thecre are paraduxes 1o be notcd
here. On the once hand, as Sir William Dale has obacrved,
English statutes originated, and continue o cxist within

the matrix of the conmon law.

Although they have growe lo dn immense sine.
they are nrot free of mothcere's apron Tgrings.
Independence will follow codification ™

On the vther hand it has been said that

“Englishmen”™ prefer to be governcd (if Lhey
must be governed) by fixed rules rathdr than
by official discrelion. Mr Bennion prefees
common law to civil law drafring because of
its “much grcaler ?fgrcc of crrtainty and
democratic conirol”.

Many judges cxprcss a similar preference. This view was

'

more common when, through lack of insight or otherwise, the

judicial task was scen as largely mechanical and automatic.
Even today, with grealer insight, there are those whao
prefer  the notion Lhat the rule to be appliced should be

found somewhere in  the legitimate lapguage approved by

1




Parliament. Mever mind thal the clected leggislators never
gave the slightest attention to the miaor clanse under Lhe
intecrpreter s micrascupe. Never mind that the clawse was
not cven nuticed by the Minister or the Cabinct. Do not be
concerned Lhat cven lhe departimental oflicials may nol have
given the slightest consideratian tu the possibilities of
Lhe clause or that it may have been added, as apparently
nceessary, by a drafter on his ar her own autharity, The
chiel paradox s found in the creative function ol the
common  Law judgc.]5 He or she is nat a “knight erranl’
entitled te roam 4l will. But, in all truth, there is a
high clement of creativity in the Tunction of the judge of
our traditien. [t is nol less so0 becausce denied. Oaly
latchy has that cfiemenl of creativity been marc openly

acknowledged.

The biinkers may have been partly removed, [rom pereeplion
of the proper functien of the commun faw judge in the
developmentl, by analogous reasoning, ol the common faw.
However, the opportunilics for choice which frequentliy
exist in the comstructlian of legisfation have nol been
equally perceived . Wherever there arce epportunitics for
choice i1 becames imporlant 1o provide guidance 1o the
judge (and other interpreters}. Only in this way may a
measure of cerlainty in the construction of legislation be
achicved tagcther wilh consistency in the attainment of the

overall purpose of the legislalion.




Rules of interpretation have becen devised hy judges.
Hawever, these rcules alten invalve the “problem afl
. . .16 o . . -

Jichutomous cuancepl’. They tend to “hunt 1w pairs™. Far
almost every one af Lhem, anvther can be fouund which, in an
appropriate cantext, will point la & cesull differeat [rom

. . . 17 .

that which 1he rule indicates. 1t is  the helated
recoguition  of the limited tools which arec available Lo

assist in  the task of statutory intecrpretation which has

Tately ¢ncouraged lhe use, in aid of that task, of

cxlrancous materials - such as sccond reading speeches,
parliamentary dehates, law refarm reparts and ather
preliminary works. By interaction with the necessarily

bricf language uscd in the statute, 1t is  hoped thai
cicarer pointurs will be provided to the purpasy which the

legislation was secking Lo attain, But arc they?

The Purposive Approach

1 have said Lhat 1Uhe judge-made rules far statutory

construction tlend to "hunl in pairs”. Onec of those pairfs

is the so-called “literal™ ar “golden’ rule reguiring
meaning Lo be given anly 1o Lhe language used - and the 50
called "mischief™ rule, which obliges the interpreter Lo

scarch far the policy or purposc of the legistature thal is

to be cffected beyond thal language, but guided by it.




11 g, aof coursc, d mistake to present {hese approaches Lo
legislation as  lrue alteraatives. 11 woauld tuke i
sociological study, doubtless with the aid of secalograms.,
to catalaogue judges accarding 1o whether by their
persenality or otherwisc, they gencrally favourced it
“yiteralisl® appsoach 1o 2 cu-called “purpusive’ appruach
tog slatulory conslruclion. Perhaps a saciologist of ihe
judiciary would, with appruopriate cxamples, categorise  4as
“literalists” those with lesscr insight inta the
apportunitics far chaice inhcrent in the function aof 4
common law judge, including in the canstruction of
jecgistation. Such judges might be purtrayud as vearning
far the simpler days, when the judicial function Wwus
perceived to be nothing more than Lhe ascertainment and
declaration of prc-cxisling rules. The same sociologist
might catalogue the judges who arc inclipcd Lo the
“purposive’” approach as those who have grealer insight into
lheir real function bul without a clear jdentiflication af
the principles by which that functian I8 discharped,
Perhaps it would be said that such judges are frustrated
law makers who constant fy run the risk of excccding thetr
mandatce by usurping the legitimacy that attaches 1@ the law
made in Parliameal. Obscrvatlion of ke judiciary, at lcast
in Australia, suggests caution in assigning such
stercotypes Lo judges, any morc than to parliamentary faw
makers. Giving mecaning 10 tegislation has now bccome &
major aspect of (he work af the modern judge - as indecd of

the modesn lawyver. The c¢npprmous guantily af law imposecs @




daily burden af construction. That task must be per farmed,
frequuently withaout the availability of a previous

interpretation lo affaord a puide.

The netion of looking [or the meaning of the language of
legislation, by reflercmee Lo the policy it is apparcatly
sccking to aftain. is hardiv novel. This was recalled

recently by Mahancy JA when he pointed out:

The faet that pulicy of purpusec may be
referred Lo in the cansiruction ol
legislation is no REW insight, The usc of 1l
dates back at lcasi four hundred yegars 1o
Heydon's Casc 3 Co Rep 7 and - the mischiel”,
“the remedy” and “the Lyge rcason aof the
remedy” there referred Lo,
In part the greatlor attraction to judges nowadays of the
"purposive’ approach when compared 1o the past, rests upon
practical consideralions. Somelimes this is cxpresscd in
terms of the pereeived desirability that judges should play
their part in gncouraging the simpler expression of
legislalion. This will only occur if judges avaid the
hoerrors of “Judgc'Ficndish‘s‘ perversc tendency Lo misrcad
. . 19 .
the drafter’s mind. The increased tendency to scarch for,
and tao implement, the apparenl pUrposc ef the lggislation
. . 20 . . 21
has bcen naticed by many judges, including mysell. Bul

I regard these explanations for it as concentrating on

matters of detail only.

The real ¢xplanation of the swing towards favouring the

purposive approach is Lo be found in  the modern  self




concepltion of the judicrary as having a Tegitimate, but
limited, functlion ol lawmaking. That functlien includes the
clabaratiaon of law which has necessarily been cxpressed in
bricl a#nd pecneral language that cannot forescc all of the
circumstanccs Lo which that language will have to apply.
fn such a CHSC, legislation being meanl to  apuerate
cffeetively inmn  the real warld, the creative judge of the
common law will play a funclion entirely appropriate 1o thy
judiciary of our traditiorn il he or she [ills at least Lhe
minor gaps ia lhe stalulory language in a way, which
achivves, and dacs nol frustrate, the apparcatl overall
policy of the legisiation. Doing so appears specially
legilimate if the rcality of the way in which legisiation
is created {s kept in mind. It is not as if every word has
reecived more than the formal stamp af appraval of Lthe
parliamentary institution. [ will not repecat what I have
said about the fiction of “the will" or the “intentinn” of
Parliament. Growing knowledge and rccognition of these
rcalitics has fostered a growing aceccplance of the crocative

function of the judiciary in statutory intecrpretation.

There have becen numerous ztiempts inm reccenl  years to
explain why judges have tendcd away from the “litereralist”
approach te the task of stalutery consiruction and towards
a “purpoesive’” approach. [ offercd my own atlempt in a
disscnting opinton in Australian Broadcasting Corporation ¥

Redmore  FPly le.22 But onc ol the most helpful analysces af

the shift [rom a “litereralist” tendency to @ “purposive’
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one is offered by McHuph J A in Kingston and Apor ¥ Kepraose

Py Lid.

A purpasive and not a litcral approach is the
methad of siatuvtory constructian which now
prevails: cf Fothergill v Monarch Airfines
Lid [1981}] AC 251 al 272-273. 275,280,291,
{n most cascs the grammalical meaning of &
provision will give effect Lo the purposce of

the legislation, A search for the ;
grummatical meaning  still constitutes (Ghe :
starting point. But if the grunmmlical ;
mecaning of a prnvision does nol give effect

to lhe purposc of the legislation, the :
grammatical meaning cannaol prevail. 11 musl f

give way o the construclion which will .
promole the purpost or objeect of the Acl.
The Act’s Intcrprclation Act 1901 (Cuh) 5 15AA
and the [nterprotalion Acl 1087, {NSW)] 533

baolh require this approach 1o statutary

constiruction. ~The companics tegislation has !
its own dircctian to {his vlfeel .. the :
function of the court remains  one ofl f

construclion and pot legislalion. |
As Lord Diplock has pointed oul.

“The task in which a courl af  justice is
engaged cemains  one of construction: cven
where this iavelves reading intlao the Act
words which are nol cxpreashy included in
it Jones v Wrothham park Estates Lid
11980] AC 74, 105.

Purposive construction often requiTes a

sophisticated’ analysis 1@ determing the
legislative purpose and a discriminaving
judgement  as to where the baundary of

capstruction cnds and legislation hepins.
Bul it is the technigque best caleutated Lo
give c¢ffect 10 the legistatlive intention and
Lo dcal with the detailed and diverse factua!
patterns which the legislature cannol always
foresee bhut must have intended to deal with
if the purpose of the legisfation was te  be
achiceved. Morcover, i1 is the technigue
which may finally inducc the draftsmen of
statutes to stale broad principles rather
than to draw the detailed enuclmentls which
now emanate from the legislatures, Only then
will statule law escape the comment wf  Bir
Carlcton Allen that a “statule is probably
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the mast repellend farm of writien cxpression
known v man’: “The Literalurd of 1he Law™,
in Aspeetls of Justice (1958) (Stevens and
Gons Lid.) al 284,

1T Lhe aobjects and purpascs of a statutc and

the means of theicr achicvemenl are  nat
deciared, they can anly be detcrmined by
cxamining Lhe slatute  as a whole. The

ordinary meanings of the individual wards
toguther with any ctatutary definitions will
invariably indicate what those objects,
purpasces and mecans are., The cumufative
weight of their core meanings will indicalte
Lhe gencral purposc or purposcs aof the
slatule But when the statute has been rcad
as & whole and its purpose determined, the
prima facic meaning of & provision must, if
mecessary, give way 1o the cunstruction which
gives cffect 1o the stalutory ohjecet ar

purposc. The meaning of & tegislative
pravision §s maol necessarify the sum of the
meanings of 11s constituent ¢lemenl... Wards

may give colour  to cach other, muodifying
their primary meaning, and causing the whole
provision 10 have ils awn  unigue meaning.
Likewise Llhe gencral objeets and purposcs of
the statule will give colaur 1o the
individual words, phrases and provisions
sometimes modifying their ordinary meanings.

Once the object ar purpose of the jegislation
is delincated, the duty of the courl is 1o
give effcer to it so far as, by addition ofr

amission  or clarilication, the relevant
provision is capable of achicving that
purpose  ofF abject. Where the Court can  SC¢
the purpusc of a provision {rom an

examination of its teems, little difficulty
should be met in giving effect to thal
purposc. The days arc gonc when | judges,
having identified the purpose of a particular
statutory provision, can lcgilimulcly say as
Lord Macmilblan said in tnland Revenuc
Commissioncrs ¥ Ayrshire Employcrs Mutoal
losurance Association Led [1946] 1 All ER 637
at 641, of thu means uscd to achicve the
puTposc: “The legislature has plainly mised
[ice". Lard Diplock. in an ecxtra judicial
comment  on that decision has said that "if
. the Caurts can identify the targetd of
Parlismentlary fegislation their propefr
fuaction 1s to se¢ vhat it is hit: not
merely to record that it has been misscd”.
“The Courtls as chislulnrs". Lawyers and
Justice (Sweel and Maxwell) (1978) at 174,
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1 aurce with these phsyrvations. But I owould caulion
against creating a [alse dichotomy belwees cpurposive’ and
“literalist” approaches to legislatian. There is a tension
here, always competing for the persuasion ol the judicial
mind. 11 is betwueen the apparent meaning of Lhe words
Laken in isulation and the meaning of those words, cxamined
in their conlext, including the context of the particular
statute in questian or its backeround of common law,
predecessaor lggislation and subseguent amendment s . That is
why | prefer to describe the two ends ol the spectrum as
-yendencics”. Nor may judges be convenicnthy slotted into
ane ar  other. @% Lord Deaning categarised the “Limorous
souls” and “bold spirits’ of the law (himself naturally ont
of the lal'lcr).24 Judges, on diffegrent wccasinns. in
differcat conlexts favour & canstruclion described as
“literaltisl” or “purposive”. No doubl general tendgncics
do emerge from many casfcs. But i1 is in the nature. of the
H .
human ackivily of decision-making that egxceplions should

exist apd deviation from prcdiclabilily occur.

Immediately fallowing .the passast {above) in which he
referred Lo Heydon's cas€, Mahoney JA cauliunud.againsi Lthe

undiscriminating us¢ of policy as an aid to constructian:

Expcrience has shown that policy and purposc
as aids 1o constructlion, must bc dealt with
wilh care. It is not by accident thal judges
of cminence have suggested that policy and
public policy are to be used with caution:
Sce, cg, MP Mctals Piy Ltd v Federal
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Commissioner of Taxation 117 CLR 631 at 633,

per  Windeyer I cx  parie Beguvich: re
Morrow 43 SR (NSW) 274 al 277-8, per Jordan
[ There arg reasons far it. The views of

judeges on such matlers may diffes widely:
See the well-known phservations 0D public
policy inm Moguf S§§ Co v MeGiregor Gow and (o
[1892] AC 25 al 457 Jansun ¥ Dricfontein
Conselidated Mines [1902] AC 484 at san, S07.
Even wherc the policy or purpose of the
legislation is clear judges may dilfcr as 10
what [lollows from it, and how the policy or
purposc operates in the individual casce. The
danger thalt 2 judge may sce & pulicy or
puUTpPOSE behind legislation for recasons which
arc idiesyncratic has been referrcd to:  Sce
Halsbury Laws of England, 41h cd, Vol 44, par
yn3{4)y. Bul to sc& the kev to the meaning of
a4 section in the policy of the purpose of the
legislation is, in my epinion, o take a less
{han sophisticated view af the art of the
parliamentary draftsmen. In many cascs, the
interpretation of a provision is difflficuft,
not  because the policy or purposc of the
lcgislation is notl clecar, bul becausc the
scctian is dircclcd, nol simply to effecting
that policy or purposc, but to achicving 2
compromise bﬁéwccn it and ather
considcralions.

Many instanccs presenl where an anomalous ar apparently
unjust, cesubt arises from the meaning which appcars to
flow from the language of the statute. In such case¢s, Gl
is the duty of the judge 1o endeavour Lo ¢ffect  the
purposc, as it is bxprcsscd. In re Rousc,26 Cardoza § said
that ~“conscguences cannal altler stalulis, Bbutl may help Lo
[ix their meaning”. Yot it is a truism Lo deeclare that a2
point will be rcached where the court, however anomalous or
unfair the result, is bound to give cffect to the language
in which the statute is expresscd, Many such instanccs

27 .
have come belarc me;g as helore cvery other judge.

R

H

A good illuslrali:im may be found in a rceenl  case




cancerning  (he meaning of the Stamp Dulies Acl 1920 (NSWY,
574D, That provision relaied to the duty pavahic un the
hiring of certain goads. The statutory definition cxcluded
from duty an arrasgcement “relating to” 4 “motian  picture
[ilm". The arrangements of the appellant related to  the
pire of video tapec cassclles, some of which {but nal all)
were copies of variicr ccilutloid mation piclure [ilms. The
¢ltimate question for the Court of Appeal was whether suwceh
hiring arrangemenls  Wworc within the defimition or the
gxception to the definition and thus dutiable or free from
duty. The Court unanimously held that the transaclions
cntered inta by the appellants, when hiring vidceo cassefles
to members af the public, fell within the definition of
“hiring arrangement” under the Aet. They were pol  exempl
[rom duty as rclating lo a “motion picture film™. Although
there was no apparent logie in cxchuding celiuboid [ibms
but including for duty the new tcchnology of video lapc
film cassetles, the legislation had heen cxpresscd with a
high degree of specificity. In i1s history and context -
including by conmirast with other legislation where videu
tape had beccen specilically referred to - the e¢xemption [rom
duty of a ‘“motion picture [ilm” was to be scen  as oan
historical anomaly. [l was not a rcason for distorting the
language uscd hy Parliamcnl in order 1o cncompass Lhe new
technology of video tape where Lhe statutory language docs

not comfortably do so.

. 28 .
In the coursc of my reasons 0 that casgc, i pu1nlcd ault




thal it is samelimes pussihic‘ where wards of guncrulil_\'
had been used, to adapt those words Lo apply 1v @

. 29 .
supervening Lechnolopgy. However, that wus not considered

to be possible in that casc. There Being no ohjectively

right interpretation of statutary languagc, it is wurth
commenting that 2 similar issuc in the Unitued Srales was

decided in precisely the opposite way.30

The most that can be cuid from the rccent Lrend af tegal
autharity, both in Australia and overscds, s that wilh the

growing perception af the lcgilimatcly creative function of

the common law judge, has come an increascd willingness,
slimulated by facultative lcgislalion. ta try to avaoid
anomalous and unjust results which can occur from a 100
literal interpretatiaon ol ambiguous and gcncrgl junguage of
legislation. This has led, ia turm, to an increascd
tendency Lo search far Lhe meaning of the legislative
fanguage by the light- of the apparcnt purpuse afl the
legislation, &8 {hat purpose appcars to the Judge.
regard Lhis lendency as @ reflection of the greatef realbism
of most judges today, im their pecrceptions of the
respective proper (unctions of parliament and of the courls

in stating, claborating and applying the law.

Use of Exlrinsic Material

Thert arc¢ some theoristls who urge {he necessity 1o scarch

for the "meaning’ of legislation by cxamining Lhe precise




20

background af information  and policy apgainst which the

legislalian wias originally drawn. Onty if the deeisiun-
maker can immerse himsell or heescdl in the entirety ol the
context in which the Bill was enactued, can he or she hope

lo ascertain the true “purpuse’ of the legislature in
conacting it as it did. Such an approach may he implicit iun

the supgestion by Francis Bemnion that:

The idcal coursc would be 1o relive the
history of Lhe text in guestian. cavering nol
only the entirc proccss of text-creation and
text-validiaton but alsa historical material
such as rcports of aflicial inguirics and
ather background SOUTGCLS . 1 we saakued
oursclves 1o all this, we wauld be in the
best pasitien Lo judge Lhe meaning wof Uthe
text and whether i1 was clear or douht ful.
The assiduous academic cammentalor can acl in
this way (subjeet tao the problem ol access o
confidential c»fl'iciai31 records) . The
practical lawyer cannot.

There drc mumerous rcasens why il is somelimes pelpful Lo
have ruegard 1o hackground data 10 help ascertain the

meaning of lcgislalinn. in the brief way in whieh i1l is

typically cxprcsscd. Those reasons wert cotlected in the

Federal Discussion FPaper Extrinsie Afds  to Statwtorny
, 32 .

Interpretation. That paper larmed the tbasis of un

important sympusium on the interpretation of legislation
which took place in Canberra in February 1‘)33.33 The paper
proposed facilitaling judicial reference Lo sccond reading
speeches, cxplanatory memoranda and law reform reporks lo
help judges 10O claborate, in an appropriate way. the

ccanomical language of the statute. The paper said:




Judges should beecomt bolder in applying both
the principles nf lhe Common  Law aod
guidelines laid down by Pariiamenl.
Hopelully, Parliament might be pcrsuadud to
give a greater role to judges {f il kncw Lhat

they would accept lhe change. With &
purposive approach and better aids Lo
iulcrprclalion, Parliament might be

cncouraged 10 ceduce the size and complexity

of legistation.
Even Dbefore the tcpislature acted toO facilitate such a
course, steps an the path to the use of this material were
taken by 1he judges themselves. Thus, before Federal
legislation (and later State lcgislalinu) was enagted te
permit the use af extrinsic aids Lo statutory
intgrpretatlion, the courtls in many jurisdiclions had made
it plain ‘hat matcrial such as second rcading specches
could bhe wscd Lo help define the “mischiel” 10O whieh Lhe
legislation was addrcsscd.M The use of Ministerial
specches in Lhis way hecame gquite common. in advance of the

1cgisla(ivc authority, at least in the New South Walces

Court af Appual.35

Wwith the enactment of the wider statutory mandate, it 15
now not at all uncommon for the courts 10 have referenct
pressed upon them to a wider rangs of background material
than was ever considered in the past when atleption was
usually rivetted only om the stalutory language itself.
Whilst 1 am aof the view that this is a healthy develapmenl

. replacing with candid refercnce O malgrial that can he

scrutinized and criticised in apen courl, private




consultation thatl might cartier have tlaken placc - there
arc dangers which must he noted.

One of these [ called o attenlion is & case in which the
Court had becen taken lo 2 Ministerial spccch.36 Upon close
checking, it emerged that Lhe [orm of the Bill, Lo which
the Minister was addrcssing his remarks, was aol the form
in which the Bill finally passed inlo law. Although in the
United States it has becn not at all uncommon le serubinize
{he successive stages of legislation as it passcs through
Congrcss, the samc has nol been {ruec in Qur ProOCCSSCS af
judicial coastruction of statulets. However, oOnce it
hecome s legitimate, either 10 ascevrtlain “the mischiel™ o7,
mere impertantly, Lo assist in ascertainiag the meaning of
legislation, tO have regard to second reading and other
parliamecntary speeches, it ;s vital that 1he Court should
satisfy itsclf that Lhe legislation addressed in the cited
remarks was that ultimately cnacted. Otherwisce, the
remarks in Parliament might be entirely irrelevant, of gven
mislecading, because the clauses of the Bill under

consideration werte in a different form than thosc cnacted.

A sccond reason for caulion emerged in another case Lhat
was rceently before the Court. This vcencerncd 1he
construction of gaming and wagering laws. Refcrence to the
sccond rcading specches in that case was quite helpful.

However, they coauld nol overcome the difficulty of
exiraclting [from an ungainly piece of legislatian @ logic

which hundreds of years af legal history denied ii.




Thirdly, although legistative history and the uwse of
extrancous malerials ean quite freguently casi light an the
meaning of ambiguities dclt  in the briel language of
lcgislalion,38 in the end. the duty of a court is to the
words cnacted by Parliament. This point was recently
emphasiscd by the High Court of Australia in a case where
the stalutory warranl te usc extrinsic materials had been
iuvnkcd.ag There arc praclical considerations which die
behind this warning of the High Court. They include the
fact 1hat mosl lawyers aand judges do not have in their
tibrarics, or readily at hand, the cxirinsic matcrials such
as Parliamentary dehates or Parliamentary and other reports
which preccede fegislation. The advent of information
technology may help to overcomc or reduce this defeect. But
the crushking burden of legal data is already opprcss}vc.
It is difficuit to sec how courts could function if they
were rtequired in  cvery case - OF gves  Cvery  casc aof
ambiguity - 1o go beyond the alrecady bulky statute book a

wide range of backercund material.

A further difficulty ts that legislation, atl least, has the
formal imprimatur of Parliament. Other material may notl.
Even sccond reading spceches by Ministers arc nowadays
frequently written by their officials and simply

incorporated in the Hamsard vecord. In such circumstances,

to ascribe to them an aulhority approaching that of
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jcgislation, may be elfectively Lo shift power fram the

lecgislature ta the administralion which drafts the
cxplanatory memorandad, sccand reading specches and
background reports upan which the legisfatian is based. Al

least in the casc of the statulec, Parliamcol gives 1ls
formal approval, significd by scrutiny in commiltee and by

votcs of the legislatars at the three rcadings.

fntcrpretation and the Reality of Power

This observation about the power of law-making brings me lo
my conclusions. [1 is cbvious that each of the innovalions
in the tcchniques af statute draflting and intcrpretatiaon
reforrcd to in this paper affects the distribution of the
power of law-making ina a socicly such as ours. Until

sccentliy, mast lawyers (including mast judges) were cogntent

wilh pnquestlioned assumptions, of a somewhalt
unsophisticated kind, about where the power of law.-making
lay. To some exignt, their notions were derived fram the

general acceptance of the theary which resulted from he
constitutional settlement, following the Gloriaus
Revolutioa in England in 1688.40 Three hundred years after
the supremacy of Parliament was acknowledged, its tru¢ rale
in law making and the associated role of Ministers,
administrators and judges is at last coming for @ more

realistic and candid analysis.

At first sight it might scem obvious that a shift toward




bricfer, ~plain English” legislative drafiing, twvgether
with the adoption by judges of the purposive approach and
their use of extrinsic aids, external to the legislalive
text, all combine Lo shift power [rom the legislature La
others, particularly the judiciary. 1{ Parliamest has
spelt its purposes out in dectail - cven in complex language
- the power behind the law so cnacted 15 that aof Parliamend
(and thus - by our democratic theory - the peaple). By
this vicw, power is transferred 1o the judiciary, to the
cxtent Lhat large gaps arc left 'by Parliamentl’™s unsv of
bricf language and choice is assigned o judges, guided
only by their perccption of the “purpasc’ and their
interpretation of cxirinsic material used to assist their
search for meaning., [t 1is {his analysis which has led. ino
some quarters, to the defence of the traditional mode  of
detailed drafting and to criticism of the "plain English”
approach, “purposive” construclion af stalutes and the usc

of extrinsic aids.

However, in modern circumstances, and with greatur realism
about our political and legal institutions, it is  right
that the simplistic approach to the power af law-making
should now be reviewed. Such power as judges gavc HO
integrpret tegislatlion, although possibly ariginuily
assertcd by themselves, musl now be taken to be exerciscd

with the acquiescence of Parliament and af the people. 1f

the judges get it wrong (cunsiitulional cascs aparl) the

political process through Pariiamenl camn correct them. The
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inescapably creative function af judicial decision-makiog -

with ils obligation Lo discriminate between choices - 1S
now generally accepted. Lord Reid dencunced the “slot
machine” theory af the judicial function as a ~“latry

42 . . . R
tale . Given the ambigutty af all language and in
particutar of the English Tlanguage - there s often

unclarity of cxpression which requires an autharitative

decisien from somconc. in the nature of things, lhat
cannot immcdiately be Parliament. Therefore, Lhrough the
practical opcration aof the legald system, it must often be
the judges. An analysis of Lhe way jegislalion is actuully

made teaches that the assumplion Lhat Parliament, s a

discmbodied institution, has given approval to cach and
cvery ward used in a statutc is 4 [iction. 1t is 4
convenient fiction. But wc¢ should not be deceived by it

The elected representalives may have a theorctical rieght to
alter and disallew specific words in the lggislation, But
\he actuality s far remaoved from the myih. The modern
shift of power from the legislators L0 Ministers, the
Cabinet and the Prime Minister together with the rceliance
on administrators and legislative draflers to operate the
complicated machine ol a modcra Parliament, represcnts the
reality. In this rcality, the sugpested shifl of pawer LO
the judiciary may be nothing more Lhan & marginal
adjustment of the respeelive funclions of non pariiamentary
“law-makcrs™ who contribute Lo the aclual process of law
making. It may be an adjustment which we shauld welcome

because of the advantames it brings of clearer
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. . . . . 43
communicalion in law making and the veonomic = and ather

beaefits which come in its train.

John Ewens, whose service for Lhe Commonwealth has spanncd
more than halfl of its existence, has watehed Lhe cmergence,
as a recognised discipline, ol the study of the science of
law-making. 1t is a mark of his fine dintelleet, his
opecn-mindedncss  and his scense of cantinuing scrvice, that
he is still contributing to the dchale in many ways. He
walks in the footsteps of Rabert Garran, from whose carly
labours our Commonwealth prospered. He is an officer of

the Commaoawcaltlh worthy of cclebration.

if we scek Lhe monuments of this linc Commopwealtlh lawyer,
we can look around Lo a nation which buasts of adhercnce o
the rule of law and which is sufficiently perceplive, now,
at last, tlo be asking what it is that that boast rcally

44
means . Whose Rule? What Law?
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