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BLACKBURN REMEMBERED
1t is the first

This is the third Blackburn Lecture.

Richard Blackburn, for whom the series

since the death of Sir




was foundead. The first lecture WaD derlivored almost exactlsy

two years ago by $ir Richard himselfl. He was in failing
health. vet the text bears witness Lo the breadth of his
interests, the modernity of his attitudes and the sweep of his
concerns. The second lecture, delivered last vear was cffered
by Sir Harry Gibbs. The formsr Chief Justice paid iribute o
€ir Richard's "distinguished career in the law". He described
him aptly as:-
v, ..an exemplar of all the best judicial gualities: a
deep and scholarly knowledge of the law together with the
experience and ability necessary to apply that knowledge
in practice, complete dedication to the duties, often
onerous, of his office; patience, courtesy. dignity and

absolute integrity and propriety in his public and
private lifF.-”.2 ’

and now, in so short a time, this very special man is gone.
neath 1is the common inheritance of all humanity. In Dick
Blackburn's case we Knew 1t was to come soon, for his health

had been failing rapidly in recent years. His wiry. austere
frame took the assaults of illness with a typically brave
spirit of cheerfulness and uncemplaining acceptance. It is
clear from his cwn lecture that he was specially touched at
this intellectual memorial to his 1life in the law. It 1s an
appropriate means by which such a thoughtful man of ideas
should be remembered and commenorated.

His 1life was spent in the service of the community, the
courts and universities, Because this is the first lecture
since his passing., I would invite you o come with me again
past the chief milestone of his unusual career.

He was born on the 26th of July 1918, the son of

Brigadier A L Blackburn, who won the Victoria Cross for




Gallanvry. Hee was educatad ad 5% Prrter's Caollege, adelaide and
at the Univerzity of &delaide. He was the Rhodes Scholar for
South Australia in 19840 but he pnort.oned the taking up of the
schelarship to serve in  the AIF betwesn 13840 and 19465, He
served in  the Middle East, New Guinea and Borneo. He rose to
the rank of captain. He tosk the degrees of BA and BCL at
Magdalen College, Oiford, and was the Eldon Law Scholar in
1949. In the same year he was admitted to the Bar of the Inner
Temple. Once when I was visiting barrister’ chambers in London
I was told proudly by my hosts that Sir Richard Blackburn had,
in his earlier days, been a member of their chambers.

He returned %o South Australia. In 1831 he was admitted
to the Bar of that State. In the same vyear he was appointed

Bonython Professcor of Law in the University of Adelaide, a post

he held until 1957. buring that time he continued his .

interests in the army, serving as commanding cofficer of the
Adelaide University Regiment and rising to the rank of
Lieutenant Colonel in the Citizen's Military Force. Later he
was to rise to the rank of Colonel.

His first judicial appointment was &s a Judge of the
Supreme Court of the Northern Territory on 14 October 1966. He
lived in Darwin. S$oon, news of the scholarship of his writing,
the incisiveness of his mind and the modesty of his demeanour
penetrated the councilé of the Attorney General in Canberra.
In 1971 he was appointed a judge of the Supreme Court of the
Australian Capital Territory. He moved his residence from
Darwin to Canberra which was to be his home for the rest of his

life. He was elevated to Chief Justice in 1977, the year after

h
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Me had forged  hiso link with o the  Covnedld of  the  Auastralian
National Universiny. That University =lorted him
2re Chancellor in 13706. In 1884 he was elected “hancellor, a
sost  he held until shortly before his death. Civil honeors came
nis way. He was made an «fficer of the ‘Order of the British
Empira (Mil) in 1965. In 1983 the honour of knighthood was
conferred upon him. Even after his retirement, and in  poor

health, he responded to the call to preside over an inguiry
into alleged judicial misconduct.

When the Faderal Court was established he was appointed a
judge of that Court in February 1977. But his work as a judge
was largely confined to the Suprems Court of this Territory.
It was here, that by daily teil, he earned the respect,
admiration and affection of practitioners so evident in the
dinner held in his honor upon his retirement from judicial
cffice.

All of these are the external features of the life of a
scholar turned judge. They give & clue to his nature. But
they could scarcely bring to 1life his memory which is still
green for those of us who knew him. Nor do they reveal his
long and happy marriage ta Lady Blackburn. They da not bring
to the fore his quisical demeanour. His 1lively searching
mind, His unfailing politeness. His seriousness and
precision. His tendency to wWorry and always to strive to get
things right. He was a graceful man with interests beyond the
law which sometimes caused astonishment. For example, his
skills as an air pilot enabled him to appreciate the peculiar

beauties of our country - doubtless a consideration which had

L




At racte NN Gong yenvs ago o the vatrher  lonely  post  in rhe
Nortasrn Territory.
b

A few months age I wWas asked *a speak at the Adelaide Law

Sehool.  There in the Dean's officer are the photographs of her
predecessors. T was arrested by the phaotograph of Dick
glackburn, at about the age of 35. He was & mers hoy with &

1ifetime of service and many laurels still to come his way.
Life would have been kinder to the deserving man if he had Dbeen
spared for a longer retirement. The assault of illness which
overtook him was an unfair bleow; but one possibly precipitated
by decades of unrelenting stress. His thoughts live on in his
writing. His strong personality lives on in our memaory. This
lecture series 1is & worthy memorial to him.

BLACKBURN_AND_LAW REFORM

1 first came to know Justice Blackburn, socn after I was
appointed the first Chairman of the sustralian Law Reform
Commission. He was then the Chairman of the Law reform
commission for the australian Capital Territory. This was a
post which he held between 1971 and 1976. o our terms as
chairman overlapped. Some had thought that he would become
Chairman of the new national Commission. Perhaps he did
himself. If he did, he showed no hesitatien in lending me his
aid from the very outset. {1 was then 35. Perhaps he
remembered those early striving days as Bonython Professor.

His commission was energetic: a reflection of his own
personality. It delivered eight reports from the first in _;972
on a new civil procedure for the Court of Petty Sessions to the

last in 1976 on the law relating %o conveyancinga. sadly, the




proposn s ST e e omot o alekly swanslated into
lzw, Many have £+ill nat bean. *= the attention o heady
national Aaffalrs, rhe needs of Iaw vefoarm in this Territory are
pfren overloaoked. This was a source af the most intense
frustration ta Justice Blackburn. T helieve it is a reason why

he came to be a vigorous supporter of my endeavours to promote
a new sense of the urgency of law reform. He was a stalwart
champicn of the public discussion of law reform proposals.
wWhere other judges doubted the propriety of judicial activism
in the cause of law reform, he nevsar wavered. On the contrary,
whenever we met, he was full of encouragement, stimulation &nd
even provocation to more effort.

His concern for law reform in the capital Territory did

not wane with his appointment as chief Judge - later Chief
Justice. He encouraged the Aaustralian Law Reform Commission in
a number of projects specifically related to the Territory. He

supperted the establishment of a branch office in the Territery
and the appointment of local commissioners, When I proposed
the establishment of the Criminal Law Consultative Committee,

he gave it the strongest support. He encouraged Justice Kelly

to participate. That Committee now has an impressive number of
achievements to its credit. He referred to it in his own
lecture at the Gbeginning of this series. Indicating his

unquenched enthusiasm for reform - and reflecting his military
background - he rejoiced in the fact that the Committee had a
number of targets of criminal law reform "in their sights".
"gaod shooting to them!"4, he urged. sometimes, in discussions

with him., I had the idea that he was 89O frustrated by




indiffoeronce tor 1o veform  proposals that he considerec

rahooting't  To0 pind an  end  for a partisularly obdurate
hureaucrat! Anvone  with demabt  about  his commitment Yo law
reform, which he maintained to the wvery end, should read his

gvin Blackburn lecture.

That is why. when the honor of delivering the third
lectures was offer=d o wme I thought i1t apt to speak of the
subject which we held wmost closely in common and for the
longest time. T™his was not the judiciary or even
aniversities. It was certainly not the army. It was not even
our shared concern Zhout the pesitien in law of the Aboriginal
people of Australia upon which subject he had written the

sometimes misunderstood and criticised® decision in Milirrpum V

I_‘{é‘QélEQ_EELEiEEEEQ_EDQ_EEQ_EQEEQE‘i“_EéliD £_australia®.

our shared activity of acute interest was law reform.
our shared anziety and puzzlement wWas how to make the modern
instruments of law reform work more effectively and speedily.
This is the subject which I believe he would have wished me to
address in this lecture.
éEHEEEEEHE&MlEHE@é_LE_T:&‘E_BEF_OBM

As I sit in my crowded, busy courtrcom reading the wisdom
of 19th century English judges, long since gone to their
reward, wny mind again wanders back to my time in law reform.
This is neot to say that the life of 2 judge of our tradition
involves no opportunities for reform of the law. The evidence
of our legal history and of the stream of cases emanating from

the <courts, denies that proposition. Indeed, it has lately

been said that a court, such as the Court of Appeal of New




chath Wates o the  Full Pedera. court, now har A speaial
reipenzinility for creztivity and desvslopment of the lan . Eut
there is a warld of difference hetwern the opportunities for
law »=form which come intermittently and haphazardly to  the
judge and the oppertunities To influence reform which are

nraesented ta & law Treforming agency in which & judge may

participate in a non judicial capacity. The judge has been
described as a “crippled"  law maker®. in the law raform
agency, he or she is the lieutenant of the authentic law makers

in Parliament.

Tt is not my purpose to recount the history, activities
or mathods of the Law Reform Commission. These have been the
subiect of much writing, some of it by me?. Nor is this an
occasion to work over the vgseven deadly constraints” which.
even whilst I was still Chairman of the Commissiocn, I
catalogued as the impediments to institutional law reform in
Australialo. Instead, my present purpose is to reflect upen
soma of the more general achievements and failures of the
australian Law Reform Commission., I shall seek to derive from
that exercise, lessons cancerning the operation of
institutional law reform in Australia. Why does it succeed
when it does? Why does it fail when it does? If we can £ind
the reasons for success, it may be possible to target the
scarce available resources for institutional law reform in a
more precise and well directed manner. If we can find the
reascns for failure, these might, once identified, present the
targets for remedial action. And if remedial action fails or

js thought unlikely to succeed, at least it will be possible to




stane the effori:s of insditutional lawe »form so that thaso
efforts will be dirscted towards attainable objectives, howaver
medprot the attainments may typlcally be.

It must be said a2t the outset that the Australian Law
Reform Commission received from successive governments a series
af assignments which are controversial and therefore fraught
with the danger of failure. For all that, the Commission has a
numhér of notable achievements to its credit. I sometimes
think that the most important achievement has been that of
putting the notion of law reform onto the national agenda.
Sadly., as T discovered in my time with the Caommission, the
majority of the people have an 0ld Testament view of the law.
To them, the law is mainly criminal law. It is seen as a kind
of elaborated ten commandments with strong elements of the
immutable about it. Judges are, in this conception of the law,
simply the discoverers of it. They find the appropriate rule,
declare it and apply it to the facts of the particulaf case.
This notion of the law in operation was, until recently,
reinforced by the declaratory theory of Jjudicial activity
accepted by many leading judges, otherwise of great insight.
Judges did not make the law. They simply discovered it in the
"bosom" of the common law, It took the endless scribblings of
legal philosophers and a goub de grace by that splendid jurist
Lord Reid ({who declared this theory to be a "fairy tale"11ly to
alter the perception of their role held by judges within the
legal profession. But ewven today, the propensity of judges to
accept the creative side of their functions varies enormously

from judge to judge. It is the subject of vigerous differences




calaih

of opinjon - ardimulated T vl Deat that $vlges dn onr country
ranifescly lack rhe  zrainary pre-reguisites of demncratic
legitimacy.

This is not the occasion to reopen that debate. But for
the public, the nfairy tale" is faithfully clung to. Pundits
in editorials and taxi drivers in the streets dencunce judicial
law making. Their attitudes sometimes find reflection in the
judgments of the pustralian courts. For example, in 1978 the
present chief Justice of the High Court of Australia, Sir
Anthony Mason, expressed his reservation about judicial
law-making in these terms:-

W[ There] are very powerful reasons why the Court should
be reluctant to engage in [moulding the common law to
meet new conditicns and circumstances]. The Court is
neither a legislature nor & law reform agency. Its
responsibility is to decide cases by applying the law ta
the facts as found. The Court's facilities, techniques
and procedures are adapted to that responsibility; they
are not adapted to legislative functions or to law reform
activities. The Court does not and cannot carry out
investigations oOr enquiries with a view te ascertaining
whether particular comman law Tules are working well,
whether they are adjusted to the needs of the community
and whether they command popular assent. Nor can the
Court ecall for and examine submissions from groups and
jndividuals who may be vitally interested in the making
of changes to the law. In short, the Court cannct and
does not engage in the wide ranging enguiries and
assessments that are made by governments and law reform
agencies as a desirable, if not essential, preliminary to
the enactment of legislation by an elected legislator.
These considerations must deter a Court from departing
too readily from a settled rule of the common law and by
replacing it with a new rule” .12

Recently in my OwWn court, I mentioned similar’ needs for

restraint, at least where what was in issue was a suggested

reguirement to develop the substantive criminal law of riot.
"(Wwlhilst the common law must be adapted by the courts

(and the commoen law of c¢rime is not exempt from this
necessity) special care must be taken in expanding ahd
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charnging rhee definitions of cpimes which have theen

stated. zpplied and reavplied over centuries. Parvicular ;
vare must  be takenn with crimes  which relate to public

crder. They are =2t the hings where the liberty of ;
citizens meets the power and authority of the organised :
shate. It is douktless out of recognition of this fact

that in Britain, where riots have been somewhat more !
prevalent than in this country, the subject of public {

order offences has been referred to the Law Commission.
It is perhaps an indication of the difficulty of getting
right the balances which must be struck. that the Law \
Commisszion has been engaged in this topic over many [
VeaArs . This, +then, is an area of the law where the :
courts do well to leave adaptation of the law to suit
suggested medern conditions, to Parliament, properly
advised by law reforming beodies. Considerations which
necessitate and justify judicial modification and
developrent ¢f the common law reguire the observance of
particuiar caution where the substantive c¢riminal law is' '
involved."13

Az against such calls, there are other instances where judges
have pushed forward substantive and procedural law. A claricn e
to this effect, in many judgments, was Lord Denning. A similar
paint was made in the speech of Lord Scarman {himself +the first

chalrman of the English Law Commission) when in Gillick v _West

"The law has, therefore, to be found by a search in
the judge-made law for the %rue principle. ... Three
features have emerged in today's society which were not
known to our predecessors: (1) contraception as a subject
for medical advice and treatment; (2) the increasing
independence of young people; and (3) the changed status
of women, ...Young people, once they have attained the i
age of 16, are capable of consenting to contraceptive
treatment, since it is medical treatment: and, however i
exXxtensjve be parental right in the care and upbringing of i
children, it «cannot prevail so as to nullify the t6-year ;
old's capacity to consent which is now conferred by !
statute. Furthermore, women have obtained by the ;
availability of the pill a choice of life-style with a !
degree of independence and of opportunity undreamed of i
until this generation and greater, I would add, than any i
law 0of equal opportunity could by itself effect.

The law ignores these developments at its peril.
The House's task, therefore, as the supreme court in a
legal system largely based on rules of law evelved over




the  yearss by the judicial pvocees, s ta search the
overfull and cluttered shelves of the law reports for a

principle, or w=wot of principles recognised by the judges
aver the y=ars but stripped of th= detail which, however
appropriate  in their day, would, 1if applied today, lay

the judges open to a justified criticism for failing to
keep the law abreast of the society in which they live
and wark.

It is, of course, a judicial commonplace to proclaim
the adaptability and flexibility of the judge-made common
law. But this is more freguently proclaimed than acted

upon . The mark of the great judge from Coke through
Mansfield to ouvr day has been the capacity and the will
tc search out principle, to discard the detail
appropriate {perhaps} to earlier times, and to apply
principle in such a way as to satisfy the needs of their
owrs time. If judge-made law is to survive as a living

and relevant bYbody of law, we must make the effort,

however inadeguately, to follow the lead of the great

masters of the judicizl art."

Our law is thus not written on tablets of stone. The
‘body of the law resembles nothing so much as an amoeba:
constantly moving, adapting, expanding and contracting in many
directions at once. The needs for adaptation and expansion
flow frem the changing nature of society and the stimulus of
econamic sociological and political pressures. Sometimes
efforts to develop the law are seen as unacceptably bold. This
is what happened when the Court of Appeal of New South Wales
upheld a claim to an entitlement tc reasons, brought by a
person 'affected by an adverse administrative decision affecting
himl$, %The High Court of Aunstralia reversed that decisionlf,
That reversal has been the subject of some little writing17.
Clearly.it signalled the limits to judicial creativity in that
connection. By that signal, there is emphasised the importance
of legislative attention to many of the needs of reform. To

the extent that the judges, by their own self denial, decline

to develop and advance the law, the needs for change must be
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assistance  and  gtinalation. Toe  the xtent that they fall to
attend to the perczived needs for reform identified by such
agencies. a serious log jam is created in our legal system.
This makes it of critical impertance to study the projects of
the ULaw Reform Commission which have succeeded and to attend to
those which have failed.

qQuite apart from the individual effort, public cost and
opportunity costs involved in law reform (and other like}
reperts, the failure of institutional reform repressnts, in
part at least, the failure of the Parliamentary ‘system of
government,

REPORTS WHICH SUCCEED_AND_ REPORTS WHICH FAIL

Without pretending %o a complete catalogue of the reports
of the Australian Law Reform Commission which have passed into
law, and those which so far have not, itris clear that some, at
least, have been very largely accepted by the passage of
legislation enacting. in substance, the proposals. Others have
apparently met obhstacles on the way to the Parliamentary notice
paper. As to the successes, three can be quickly identified.
The report on human tissue transplants18 soon produced a series
of enactments. In all parts of Australia, State and Territory
laws have been passed or old laws amended to accord with the
report of the Law Reform Commissionl?, This achievement was
the more remarkable because of the novelty of the issues
tackled, their controversy within religious and other groups,

differences which emerged in the Law Raform Commission itself
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and  the implicaticons of  the  reporty for important hio- ethlicul
questions just areund the corner.

gimilarly, the relative spead with which legislation was
enacted to implement the Commission‘s reporis on insurance
agents and brekers2® and insurance contracts2] is a substantial
achievement. This is particularly so having regard to the long
periond which nad passed since Federation without such
regulatian, the undoubted legislative powers of Federal
parliament which had been only partly used; the considerable
power, importance and economic influence of the insurance

industry which did neot favour some of the reforms; the cost

implications of the reforms and the extent to which they

departed from the spirit of deregulation which has been such a
strong feature of public policy in the Federal sphere in recent
years. Notwithstanding these impediments, the reforms passed
into law substantially as suggested by the Law Reform
Commission. By any account, they amount to a major shakeup of
the organisation and practices of the insurance industry
throughout Australia.

A third report on foreign state immunity2?2 was likewise
rapidly implemented23 and legislation has recently been
introduced?? to implement the Commission's  report on
admiralty25. True, it is, this report deals with a topic,
comparatively esoteric and of little, or any, daily concern fo
ordinary citizens. But such topics run a special gauntlet all
of their own. If there is no great concern about them, there
may not be the momentum for implementing the proposals in the

busy agenda of the Australian Federal Parliament.




fontrast with thean sueeeos stories  four instances  of
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Plnare 1o not, of course, reflect upon the
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failurs. By

work of the Law reform Commission oOr of the dedicated

commis%ioners, staff and consultants who labourad with energy
and en%hu$iasm. Nor do I believe that tgucgesa" is necessarily
to b% judged solely by the criterion of jimmediats
implem%ntafion. sometimes implementation by legislatiou is
delayeh. Sometimes judicial, administrative or other means are
found é to implement, in part at least, the Commission's
propo%ﬁls. gometimes the wvery debates of a highly public
charagter which surround the Law Reform Commission's endeavours
produée reforms as the Law Reform Commission of Canada recently
pointed out26, oOcrasiconally, reforms follow on a piecemeal,
rather than & comprehensive and integrated basis. All of these
qualifications peing noted, it must still be acknowledged that
the  reports on criminal investigation27, defamationze,
sentencing of federal offenders2? and privacy30 have not, SO
far, been implemented, despite the passage of many years.

Perhaps the mos<t disappointing is the failure to
implement the criminal jnvestigation report to which Sir Harry
Ggibb referred in the second lecture in this series31l. It
originated from the decision of the Whitlam Government to
establish the "pustralia Police" - amalgamating various Federal
pelicing gervices into a Federal police force. Three efforts
have been made to enact 1legislation based upon the biil,
measures being introduced by _successive Attorneys General3?.
vet the report remains unimplemented. Minor aspects of it have

been implemented by legislation as, for example, the provisions




for  m tharisation o and avrest warrants in the Novthern
. 29 s s s
Territory by telephanc . Other provisions have influenced  the

Jevelopment of State jaws, as for example the legislative power

nov available in South Auwstralla, and being considered in  Hew

South Wales, to detain and gquestion suspects in police

£

custady34. still other measnres have been adopted by
administrative practice Iin the police service. But the general
implementation of the reforms by federal legislation remains
for the future.

I say that this s specially disappeinting because the
principal author of the report was Mr {(now Ssanator) Gareth
Evans. He was, for a time, the Federal Attorney General. He
remains a member of the Federal Cabinet and one of the key
political leaders of the country. The report, which I believe
to be an excellent and balanced cne, has not passed inteo law,
despite the personal involvement in it (and commitment to its

pasic ideas) of a minister at the very heart of the political

procegses of Australia. This fact alone must make the reader
pause to consider the mechanisms of reform enactment in
Australia.

The defamation report proposed important changes to
unify, modernise and make more relevant the remedieé for
defamation in Australia. It struck the obstacle of differing
State laws which require choices to be made where it is
necessary to reconcile the differences. The report was
committed by successive Attorneys General to the Standing
Committee of Attorneys General. It was reviewed there in

meeting after meeting. In +the end, Attorney General Bowen




announced  that thie endensvour e seculr  oa  uniform Jaw had

failed, Action on the reporlt was shelvad. The ressult js that
we continue  ta  struggle with differiny defamation 1avs  in

Australia applicable often to the same publication or hraadcast

which crosses jurisdictional boundaries. The consequence lis a
measure of forum shopping. Throughcut the nation, the basic
remady  of  money damages  is preserved. There is no power, nor
any stimuzlus. to provide alternative and more apt remadies

(such as a right of correction or a right of reply recommended
by the Law Reform Commission). Powerful publishers resisted
the idea of the judges ordering corrections - even though this
is a commonplace in the civil law countries of Europe. In the
name of “free speech", the same publishers wished to reserve to
themselves the control over any "right of reply". With
interstate rivalry and media oppositien, the rational proposals
af the Law Reform Commission came to nothing.

The suggestions on sentencing reform like those on
criminal investigation were contained in an interin report.
The final report remains to be written. But the proposal for a
national sentencing council to ensure guidelines for the
purpose of stimulating greater evenness in the punishment of
federal offenders throuéhout australia struck oppeosition in the
judiciary35. Jealous of the right of the judges to exercise
their discretions in each particular case, the notion of
sentencing guidelines was resisted by the lobby which Mr
whitlam once described as the "most powerfﬁl in Australia" -
the judiciary. It remains to be seen whether time and the

growing experience of +the United States with the sentencing
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commisoians, will mimi-iienh judicia] ang other resistance Lo
this rational propasal3®.

The suggestions of the Law Reform commission on privacy
protection dealt with numnercus aspects of privacy invasion.
apart from the physical invasions onto property by Federal
nfficials, telephonic interception and alectronic surveillance,
the main thrust of the repart on privacy concerned the
information "penumbraL about the individual in the modern,
computerised pustralian community. Just as in Europe the
development of laws for data protection and data security has
hecome sg common, ST, it was proposed, laws should be enacted
in Anstralia to jnstill and enforce basic rules of information
privacy. Those rules were derived from +the privacy guidelines
of the Organisation for Economic Cooperation and Development
(oECD)37., As I had been the Chairman of the OECD Committee
which developed those guidelines, and had taken an interest in
the adoption of the guidelines bty the Council of the OECD and
their implementation in many other countries, it was natural
that the same principle should be considered in an Australian
report on the subject. Although the Australian Government has
now adopted the OECD Council's recommendation of support for
the Guidelines, no ~steps have yet been taken to implement the
privacy report by laws passed either at a Federal or State
level. Impatient of legislation, judges. including Justice
Kelly, have begun to draw ot the OECD privacy principles38.

The Law Reform Commission's proposal was for a
comprehensive Federal Privacy act. In a deft move, of which

Sir Humphrey Appleby would have been proud, a proposal was made




- .'l? -

;v oa data protection agency &5 Aan adjunct to the then proposned
tegislarion for a national identity card in australia to be
o s Che "Australia Card"37.  Instead of applying generally
~4 all federal data collections, the proposed agency's rolo was
tn have been limited to the data collected for the Australia
Carvd. The rejection of the legislation for the Australia Card
by the Senate was The "trigger" for the double dissolution
which resulted in the Australian Federal Election of 11 July
1987. The return of the Hawke Government led initially to the
prospect of +the Joint Sitting of bath Houses of Federal
pariiament to pass the Australia Card legislation. Wwhen this

was abandeoned in October 1987, the Government announced that it

would nonetheless proceed with legislation for privacy
protection. This suggests that the Law Reform Commission's
scheme for information privacy will be implemented. Still more

comprehensive legislation for the protection of privacy remains
for the future.

THE CONSEQUENTIAL_EQUATION

What inferences may be derived from this experience in

institutional law reform? Some will say that, given the nature

of the Federal Parliament in Australia, the numerous pfessures'

upon it, the agenda of the political parties and their proper
concern with economic issues in hard times, law reform agencies
should not be surprised or disappointed that their proposals
are ignored, shelved or otherwise neglected. 0On this wview, it
is more remarkable that attention is paid to them (lacking, as

they typically do, ejther the stimulus of economic necessity or

of political advantage) . But why should a report on insurance
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asantrants be enactrd, vet a  report on criminal  investigation
fail? Wiy  should 2very State enact laws based on the report on
human tissue trapsplants, yet not a single state venture to
experiment with the worthwhile reforms on defamation law - let
alone cooperateé in the the achievement of a uniferm law on  that
subject? Why should the report on foreign state immunity pass
so smoathly and rapidly into the statute books when a well
developed proposal, with overseas analogues and copious
justifications for a more even, normative and principled
approach to sentencing of federal offenders gathers dust on the
library shelves? Why did the general proposal on privacy
protection fail to capture political attention, when there is
so much talk about the risks of computers and when many social
democratic governments overseas have introduced general laws on
the topic? Yet a data protection agency be proposed for a
limited, and as some saw it, privacy invasive function.

No overall formula can be presented to give the answers
to these guestions. In every case, a detailed examination of
the issues and personalities of the relevant decision makers
would have tc be studied and evaluated. However, a number of
variables begin to emerge from which the law reforming egquation
can be developed. They include the fellowing considerétions:-
(1) The personality of the Attorney General or other Minister

having the responsibility of implementing the Law Reform

Commission report. & Minister whose self perception is

that of achieving reform and who has the intellect,

enthusiasm and energy to push reform through, will

achieve much. This much is clear from an examination of
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e achiovements, fFor sxannle, of Attorueys O
Parwick and Murphydo. Na one  would doubt o the  gues
fntellectual capacitlies and  fearsoms energy of Senator
careth Ewvans. He was, after all, at one time a law
lecturer. Yet, desplte his personal involvement in the
Law Reform Commission report on criminal investigation,
that report has not been implemented. That fact swggesis
the need to laok for other, additional, considerations.

The time of a supportive Minister in government and in
the relevant portfolie is an important consideration.
Senator Evans once declared that a Freedom oF Information

act, if it were 1o pe achieved, had to be achieved early

in the life of a government. The early vyears of any
government tend to be the vyears of creativity and
reforming achievement. It is not aliways SO. There are
noble exceptions. But governments tend o be like
people. They tend to become less enthusiastic and

imaginative as time goes by. Before the election in the
middle of 1987, the Australian Law Reform Commission had
for more than a year received no projects at all from the
Federal Attorney General. The Commission is limited by
jts Act to working on references given by the Attorney
General. The lack of references obviously dampened ‘Fhe
morale and enthusiasm of the Commission members and
staff. It is heartening to see that new references have
now been .given to ‘the Commissiontl, The Commission at
least has the means of =avoiding mwmid age complacency

because of the constant turn-over in its membership and




(3)

(4)

ataf{  aund  the renewal af  enthaeiamm achieved by Ale
assignment of new projecis. I applaud the appointment wf
Tustice Elizalxth Buatt a5  President. T am confident
rhat she will preside over 2 most creative period for the
commission.

The relevant bureaucracies are obwicously vital.
gnenthwsiasm or evel resentment and opposition by key
administrators can provide a formidable obstacle to the
achievement of reform implementation. Procrastination on
the part of the public service and the inability to
digest large and complex reports, present a major
institutional obstacle to organised law reform42. 'The

departments of state tend to concentrate their energies.

pnaturally enocugh, on their own preojects. Their personnszl
tend to be already hard pressed. Unless there is
Ministerial enthusiasm for a law reform repart, it is sO

much easier to assign it to junior cfficers, to send it
off to an interdepartmental committee or to relegate it

to the "too hard basket". 1t was a constant source of

jrritation to me, as j¢ was to Sir Richard B8lackburn, toﬂ

see the labours of many months, of some of the finest
interdisciplinary talent available in the country.
consigned to the desultory, superficial, half-hearted and
ii1l considered judgment of interdepartmental committees
of middle ranking officers meeting in canberra for an
hour or sSo between cups of tea.. .

The lobby groups are also of obvious importance. The

insurance contracts report was enacted partly because of
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thr st sUDDOTY - f Sonptor  Tyaas anrd part iy, M
suspecl, beoauss  the {psurances lobby was net ai £irst as
potent with the oew fawke G werpment  as it might  have
peen with the outgoing Fraser Government. Furthermors,

upon one  view of it, the thrust of the Commission's
propasals for an informed and enlightened consumer,
fitted comfourtahly into the market oriented philosephy of
the Treasury. Contrast this position with the power of
+he media lobby, which respond unenthusiastically to the
proposals for reform of defamation law, Contrast also
the abiding power of the pulice and police union lobby in
resisting reform of criminal investigation or those
refaorms of privacy protection which suggested new checks
on telephonic interception. Contrast also the opposition
of +the judiciary to reforms of sentencing and the
delicacy wWith which most governments deal with issues
that de not find favour in the Third Branch of
Government. If +the external lobby is powerful, noisy and
determined, it can often have the effect of frightening
‘off Ministers and officials. ©Often, where there is a lot
of noise, the easy thing to do is nothing. What law
reformers have to explain is that, sometimes, doing
nothing itself involves making a decision. If nothing is
done to provide privacy protection, the community must
accept the erosion of privacy in the face of computers,
interception and other technology - If nothing is done
about sentencing disparity, we must acknowledge our

acceptance of the apparent injustice of institutionalised




Aiversity of IR RACHICEA ot Tike ¢ases. If nothing is
done  ta  Laprove  tas vemadies in defamation we must face
snarely the fact tha! the public's  inlerest may ot e
adegmat2ly protected by the award Tto an individual
claimant of a sun of money years later in private
litigation brought by the person defamed.
ALLIES FOR REFORM
s recogrition of these obstacles to reform achievement
has led the Australian Law Reform Commission to cultivate
allies on the journey of law vreform. These allies include
particular members of Parliament who have a personal commitment
to the orderly reform:of the law and to Parliament's role in
that process. Suppért has included appearances before the
legal affairs committees of the respective political parties or
the Standing Committee on constitutional TLegal affairs of the
Senate. The last mentioned committee has shown a particular
attention to the reports of the Law Reform Commission. Tt
became a vehicle, dquring the Fraser Government for securing the
henefit of the self imposed rule reguiring an Executive
Government response %o parliamentary Treports. Reports of the
Senate Committee, recommending in favour of this or that Law
Reform Commission5 proposal, necessitated a Government
reaction. This in turn had the advantage of pulling the Law
Reform report to the top of the pile requiring attention. In a
busy Parliament, wifh an intractable agenda and many other
pressures, this waé a boon. Although suggestions have been
mage that law reform reports should be given automatic

impiementation. unless disallowed by parliament, such proposals




pay nd segard ta the High Sonlrarersy of many  of  the projeciu
assignsd  to the australiazn Law Reform Ccommission. Usually such
renorts do not 1pnd  themselves  to  such auntomatic tresiment.

vetr I would not wish that Commission to be consigned entirely
to the so called issues of “lawyers law". Important though

those issues vcan be, they may affect fewer people and be of

jess nressing urgency than the %fasks that have typically been
given 2 the Australian Law Reform commission by the succeeding
parade of attorneys General. The very controversy of thase

tasks m3kes the szchievement of progress in them the more

reparkable. But also the more important.
other technigues were used to secure allies in the battle

for reform. The high profile adopted by the Australian Law

Reform Commissiocn - and its use of print and electronic media

to outline its proposals - Was partly designed to engender

information and responses to proposals made tentatively in the

commission's working and discussion papers. But it was also
designed To puild up a momentum for action. I am glad to see
the way the Constitutional Commission finally lifted its
profile. Without public awareness of +their activities,

advisory bodies such as the Constitutional Cemmission or the

taw Reform Commission tend to be ignored. Wide-spread public

consultation has the merit of attracting a circult of

vociferous supporters who will help stimulate the political

process 1o action, in an entirely legitimate and democratic

way .

Towards the end of my time in the Commission another

procedure had been adopted +to enhance the prospects of the
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implomrntat 1On af ] Commiszion  yehart, 1 refen g thee

invalvement in work In the report of the key officials of the

whicrh would have the responsibility aof implementing

Depa
the report. The assembly of & team of consultants from all
affocted  dlsciplines  and from all parts ef the Commonwealth had
been 2 fealure of the methodology of the Australian Law Reform
Commission from its earliest days. This logic was later
extendad to the inveolvemsnt, as consultants, of the key perscn
or pergans wWho would have the responsibility of piloting the
report through the administrative and paolitical machinery to
the statute book, 1f it were to recejve Ministerial approval.
In the report upon Foreign State Immunity43, the Commissioner
in charge of the project (Professor Crawford) took pains to
conduct seminars in the Department of Foreign Affairs. That
Department, with the Attorney General's Department, had the key
administrative respoﬁsibility for considering and processing
the report, once delivered. of course, the invelvement of
Departmental personnel has to be accomplished with care.
Whilst it may overcome some of the impediments to action to
which I have referred, these advantages must not be bought at
too high a price. Thére is no peint in having an independent
law reforming agency if it becomes just another branch of the
administration. Whilst guarding its jndependence and
integrity. the, Commission can involve key departmental
offjicers. By their involvement, they may secure @ commitment
ta the project. an understanding of the controversies invelved
and an appreciation of the differences of viewpoint where these

emerge. They will usually secure an ability to explain
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is, hy tradition and daily practice, relatively uncreatvive.
Thisz §s =0 sven when compared with +he Judiciary of othser
common law countries. Whatever the causes for their restraint.
it is a political fact which must be taken into account in
coneidering the urgency of the needs for effective, alternative
institutions for creating and developing the law in this
country. Parliament obviously has the power. But the pressures
of other topies and the controversy, complexity and lack of
general interest of many law reform reports make the capture of
Parlizmentary attention or of Ministerial enthusjiasm a
relatively rare achievenent. This is where institutional law
reform has its place. But it is a place not yet assured in the
australian political landscape.

We must continue to work at refining and improving this
institution. At stake is nothing less than the successful
adaptation of Parliamentary democracy to the needs of a time of
rapid social, rechnological and legal change. The topic is one
deserving of the attention of lawyers. But it 1is also. one
worthy of the attention of political scientists concerned about
the survival of the least dangerous form of human government.

It is one to which, in his l1ifetime, Dick Blackburn

contributed notably in words and in deeds.
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