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~wo yea~s ag0 by Si~ Richard himselfl. He was in failing 

he", 1 t~. Yet the text b~~ars wj tness 

inte:rest:3, the m,)dernity of hi.s attitudes .:tnd the sweep of bis 

concerns. 
The second lecture, delivered last year was o~fered 

by Sir Harry Gibbs. The former Chief Justice paid tribute to 

Sir Richard's "distinguished career in tbe law". He described 

him aptly as:-

" ... an exemplar of all the best judicial qualities: a 
deep and scholarly knowledge of the law together with the 
e:.:per ience and abi 1 i ty necessary to apply tha t knOHledge 
in practice, complete dedication to the duties, often 
onerous, of his office; patience, courtesy, dignitv and 
absolute integrity and propriety in his publi~ and 
private life".2 

And nOH, in so short a time, this very special man is gone. 

Death is the common inheritance of all humanity. In Dick 

Blackburn's case we knew it was to come soon, 
for his health 

had been failing rapidly in recent years. His wiry, austere 

frame took the assaults of illness with a typically brave 

spirit of cheerfulness and uncomplaining acceptance. It is 

clear from his own lecture that he was specially touched at 

this intellectual memorial to his life in the law. It is an 

appropriate means by which such a thoughtful man of ideas 

should be remembered and commemorated. 

His life was spent in the service of the community, the 

courts and universities. 
Because this is the first lecture 

since his passing, 
I would invite you to come with me again 

past the chief milestone of his unusual career. 

He was born on the 26th of July 1918. the son of 

Brigadier A L Blackburn, who won the Victoria Cross for 
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Orlce when I was visiting barrister' chambers in IJondon

He was elevated to Chief Justice in 1977, the year after

In the same year he was admitted to the Bar of the Inner

Australian Capital Territory_

life.

lived in Darwin_

Adelaide University Regiment and rising to

he held nnti 1

the incisiveness of his mind and the modesty of his demeanour

penetrated the councils of the Attorney General in Canberra.

In 1971 he was appointed a judge of the Supreme Court of the

Lieutenant Colonel in the Citizen's Military Force.

was to rise to the rank of Colonel.

His first judicial appointment was as a Judge of the

Supreme Court of the Northern Territory on 14 October 1966. He

Bonythan Professor of Law in the University of Adelaide, a post

to the Bar of that State.

the rank of captain.
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1949.

I was told proudly by my hosts that Sir Richard Blackburn had,
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He l'et1l1-nec ~o South Australia. In 1951 he was admitted
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was to rise to the rank of Colonel. 

rank of 

Later he 

His first judicial appointment was as a Judge of the 

Supreme Court of the Northern Territory on 14 October 1966. He 

lived in Darwin" Soon, news of the scholarship of his writing, 

the incisiveness of his mind and the modesty of his demeanour 

penetrated the councils of the Attorney General in Canberra. 

In 1971 he was appointed a judge of the Supreme Court of the 

Australian Capital Territory. He moved his residence from 

Darwin to Canberra which was to be his home for the rest of his 

life. He was elevated to Chief Justice in 1977, the year after 
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1'11- had fnl'~E';l h_~:~ : ink \,,-; tIl th.' (;(1l11L(; 1 of the· An~:tr;.;l i..-:;'1";

N.'l.tion.3.1 1);11'102'1-.;1 t·}. T:",2, ~ :):,1'1e;'s1 t'i 2" ~ ",. : :~ >O',j him

Pi-;' Charl~el]nl' j~ IJ7G. Irl 1984 he was elected Chancellor. a

;;.ost he held until S11u~·tly before his death. Civil h0rpJCS <:.:\lno2'

h.is way. He was madp an (,fficer of the Order of tll~ Britisll

Smpi:=oe (Mil) in 1965. In 1983 the honour of knighthood was

cunferred upon him. Even after his retirement. and in pU(lr

hedlth, he responded to the call to preside over an inquiry

into alleged judicial misconduct.

When the Fedo2'ral Court was established he was appointed a

admiration and affection of practitioners so evident in the

was largely confined to the Supreme Court of this Territ'.Jr'i·

judge of that Court in February 1977. But his work as a judge

d:i:lOer held in his honor upon his retirement from judicial

office,

All of these are the external features of the life of a

scholar turned judge. They give a clue to his nature. But
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that by daily toil, he earned the respect,It was here,

they coulu scarcely bring to life his memory which is still

green for those of us who knew him. Nor do they reveal his

long and happy marriage to Lady Blackburn. They do not bring

to the fore his quisical demeanour. His lively searching

mind. His unfailing politeness. His seriousness and

precision. His tendency to worry and always to strive to get

skills as an air pilot enabled him to appreciate the peculiar

bea 1Jties of our country - doubtleSS a consideration which had

law which sometimes caused astonishment.

things right. He was a graceful man with interests beyond the
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A fe'.'l months 3<JO I w","s asken ~CI speak at the Adelaide Law 

Th~re in the Dean1s officer are the photQgraphs of her 

predecessors. J was arrested by the photograph of Dick 

Blackburn, at about the age of 35. He was a mere boy with a 

ljfetime of service and many lo.urels s'l:111 to come his way. 

Life HOl).ld have been kinder to the dese:,ving Inan if he had beer. 

spared for a longer retirement. The assault of illnes~ which 

OVertoQk him was al1 unfair blow; but one possibly precipitated 

by d(~c:ades of unrelenting stress. His thoughts live on in his 

writing. His strong personality lives on in our memory. This 

lecture series is a worthy ~emorial to him. 

I first came to kno'.'l Justice Blackburn, soon after I was 

appointed the first Chairman of the Australian Law Reform 

Commission. He was then the Chairman of the Law Reform 

Commission for the Australian Capital Territory. This was a 

post which he held beH-leen 1971 and 1976. So our terms as 

chairman overlapped. Some had thought that he would become 

Chairman of the new national Commission. Perhaps he did 

himself. If he did, he showed no hesitation in lending me his 

aid from the very outset. I was then 35. Perhaps he 

remembered those early striving days as Bony than Professor. 

His commission was energetic: a reflection of his own 

personality. It delivered eight reports from the first in 1972 

on a new civil procedure for the Court of Petty Sessions to the 

last in 1976 on the law relating to conveyancing B. Sadly, the 
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he3d'f 
Ha.rq ~L~.Ve s~ill not beE';-,. t:he .;tttention to 

1.", ... 1. 

the ne~ds of ~~W ··~·fnrm in ttli~ Territory are 

,)ften overlooked. This wa.s a. SCll:"ce of the most intense 

frustration. to .J1.l.stjcf;' Blackburn. 
I helieve it is a reason why 

he came 
to be a vigorous supporter of my endeavours to promote 

a new scnsp of thA urgency of law reform. 
He was a stalwart 

the public disc'ussi-.:m 0f 
law reform proposals. 

champic;;, of 

Where othf:'r j1 .. d!Jp.s doubted the propriety of 
judicial activism 

in tlt":: 
ca\1se of law refo::,m, he nev-:r wavered. 

On the contrary, 

whenever ... /e met, he was full of encouragement, 
stimulation and 

even prov,)cation to more effort. 

His concern for la~ ... reform in the Cap5.tal Territory did 

not wane with his appointment as Chief Judge later chief 

Justice. 
He encouraged the Australian Law Reform Commission in 

a number of projects specifically related to the Territory. He 

supported the establishment ('"If a branch office in the Territory 

and the apPOintment of local commissioners. When I proposed 

the establishment of 
the Criminal Law Consultative Committee, 

He encouraged Justice Kelly 
he gave it the strongest support. 

That Committee now has an impressive number of 
to participate. 

in his 
achievements to its credit. 

He referred to it 

lecture at the beginning of this series. Indicating his 

own 

unquenched enthusiasm for reform - and reflecting his military 

background 
he rejoiced in the fact that the committee had a 

law reform "in their sights". 
number of targets of criminal 

sometimes, in discussions 
"Good shooting to them!,,4, he urged. 

with him, I had the idea 
that he was so frustrated by 
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apt to speak 0: the

in common and for thE'

been said that a court, such as the Court of Appeal of New

the courts.

reward, my mind again wanders back to my time in law reform.

This is not to say that the life of a judge of our tradition

involves no opportunities for reform of the law. The evidence

of our legal history and of the stream of cases emanating from

of 19th century English judges,

~Q~IEY~~~liTS_~~l~~RE~_lli_~~~~RM
As I sit in my crowded, busy courtroom reading the wisdom

our shared concern about the position in law of the Aboriginal

people of Australia upon which subject he had written the

sometimes misunderstood and criticised5 decision in !:1ilir£.Euffi_Y

li~£~l£Q_~~i~i!~9_~~9_!~~~Q~~2Q~~~l!b-Qf_~~~!£.§li~6.
Our shared activity of acute interest was law reform.

Our shared anxiety and puzzlement was how to make the modern

instruments of law reform work more effectively and speedily.

This is the subject which I believe he would have wished me to

addresS in this lecture.

universities.
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institutional law reform in Australia. Why does it succeed 

when it does? Why does it fail when it does? 

the reasons for success, it may be possible 

scarce available resources for institutional 

If we can find 

to target the 

law reform in a 

more precise and well directed manner. 
If we can find the 

reasons for failure, these might, once identified. present the 

targets for remedial action. And if remedial action fails or 

is thQught unlikely to succeed, at least it will be possible to 
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efforts will be dir~ct0d towards attainable objectives, however

It must be said at the outset that the Atistralian Law

Reform Commissio~ r~l;~jved from successive governments a series

'-J= assignments which are controversial and therefore fra1.lght

I sometimes

·f,"j':n so tlla j ' those1 ,"IVI

achievement has been that of

onto the national agenda.

time with the Commission, the

.,

For all that, the Commission has a

ill' itnl"joll<'11

as r discovered in my

·,:.,c' •. ~.," ,;·ffnt·:· nf

majority of the people have an Old Testament view of the law.

To them, the law is mainly criminal law_ It is seen as a kind

of elaborated ten commandments with strong elements of the

immutable about it. Judges are, in this conception of the law,

simply the discoverers of it. They find the appropriate rule,

declare it and apply it to the facts of the particular case.

This notion of the law in operation was, until recently,

reinforced by the declaratory theory of judicial activity

accepted by many leading judges, otherwise of great insight.

Judges did not make the law. They simply discovered it in the

"bosom" of the common law. It took the endless scribblings of

legal philosophers and a coup de g~ by that splendid jurist

Lord Reid (who declared this theory to be a "fairy tale"ll) to

alter the perception of their role held by judges within the

legal profession. But even today, the propensity of judges to

accept the creative side of their functions varies enormously

from judge to judge. It is the subject of Vigorous differences

Sadly,

think that the most important

putting the notion of law reform
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'-"lith the danger of failure.
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requirement to develop the substantive criminal law of riot.

"[There] are very powerful reasons why the COUl't should
be relllct<3nt to engage in (moulding the common law to
meet new conditions and circumstances]. The Court is
neither a legislature nor a law refo:I":t\ agency. Its
responsibility is to decide cases by applying the law to
the facts as found. The Court's facilities, techniques
and procedures are adapted to that responsibility; they
are not adapted to legislative functions or to law reform
activities. The Court does not and cannot carry out
investigations or enquiries with a view to ascertaining
whether particular common law rules are working well,
whether they are adjusted to the needs of the community
and whether they command popular assent. Nor can the
Court call for and examine submissions from groupS and
individuals who may be vitally interested in the making
of changes to the law. In short, the Court cannot and
does not engage in the wide ranging enquiries and
assessments that are made by governments and law reform
agencies as a desirable, if not essential, preliminary to
the enactment of legislation by an elected legislator.
These considerations must deter a Court from departing
too readily from a settled rule of the common law and by
replacing it with a new rule".12
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'!'his is nClt UH':' (lcca,;jor, to reopen that debate. But for 

the public, the "fairy tale"~ is faithfully clung to. Pundits 

in editorials and taxi drivers in the streets denounce judicial 

law making. Their attitudes sometimes find reflection in the 

judgments of the Australian courts. For example, in 1979 the 

present Chief Justice of the High Court of Australia, Sir 

Anthony Mason, expressed his reservation about judicial 

law-making in these terms:-

"[There] are very powerful reasons why the COUl't should 
be reluct<3nt to engage in (moulding the common law to 
meet new conditions and circumstances]. The Court is 
neither a legislature nor a law refo:I-!'\ agency. Its 
responsibility is to decide cases by applying the law to 
the facts as found. The Court's facilities, techniques 
and procedures are adapted to that responsibility; they 
are not adapted to legislative functions or to law reform 
activities, The Court does not and cannot carry out 
investigations or enquiries with a view to ascertaining 
whether particular common law rules are working well, 
whether they are adjusted to the needs of the community 
and whether they command popular assent. Nor can the 
Court call for and examine submissions from groupS and 
individuals who may be vitally interested in the making 
of changes to the law. In short, the Court cannot and 
does not engage in the wide ranging enquiries and 
assessments that are made by governments and law reform 
agencies as a desirable, if not essential, preliminary to 
the enactment of legislation by an elected legislator. 
These considerations must deter a Court from departing 
too readily from a settled rule of the common law and by 
replacing it with a new rule". 12 

Recently in my own Court, 
I mentioned similar' needs for 

restraint, at least where what was in issue was a suggested 

requirement to develop the substantive criminal law of riot. 

II [W]hilst the common law must be 
(and the common law of crime 
necessity) special care must be 

adapted by the courts 
is not exempt from this 

taken in expanding and 
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r.han~ljJj9 th~' (kfirdt,lon,!': l'~ Crim€'8 wldch hav(' hp"n 
,,>t.:tted .. :.pplied and re.:t~Jplied over centuries. ?3:r~icular 

,:ar~ must b~ takAl) with crilnes which relate tel Duh)ie 
o~·der. They are .?t the hinge where the libert·z' of 
cit.i zens meets the power and author i ty 0 f th.~ orgarti sed 
::;:::.:t~e. It is doubtless <Jut of recognition of this fact 
th[lt in Bri tain, where riots have been somewhat more 
prev.:tlent than in this country, the subject of public 
(>rder offences hCls bE'en referred to the Law Commission. 
It is perhaps an indication of the difficulty of getting 
rjght the balances which must be struck, that the Law 
Commission has been eng.3.ged in this topic over many 
years. This, then, is an area of th€'! la~1 whel'e the 
courts do well to leave adaptation of the law to suit 
snggested modern cC'lnd i t ions, to ParI iament, proper I y 
advised by law reformin~ bodies. Considerations which 
necessi ta t€.' and just i fy jud icial modi f icat ion and 
developlnent of the common law require the observance of 
particular caliti()n Hht~rE' the substantivE' criminal law is 
involven.,,13 

;'.::: aga.i.nst such calls, there are other instances where judges 

have pushed forward substantive and procedural J.aw. A clarion 

to this effect, in many judgments, was Lord Denning. A similar 

p,]int was made in the speech of Lord Scarman (himself the first 

chairman of the English Law Commission) when in glllic~_y-~~~! 

"The law has, therefore, to be found by a search in 
the judge-made law for the true principle. . .. Three 
features have emerged in today's society which were not 
known to our predecessors: (1) contraception as a subject 
for medical advice and treatment; (2) the increasing 
independence of young people; and (3) the changed status 
of women. . .. Young people, once they have attained the 
age of 16, are capable of consenting to contraceptive 
treatment, since it is medical treatment: and, however 
extensive be parental right in the care and upbringing of 
children, it cannot prevail so as to nUllify the 16-year 
old's capacity to consent which is now conferred by 
statute. Furthermore, women have obtained by the 
availability of the pill a choice of life-style with a 
degree of independence and of opportunity undreamed of 
until this generation and greater, I would add, than any 
law of equal opportunity could by itself effect. 

The law ignores these developments at its peril. 
The House's task, therefore, as the supreme court in a 
legal system largely based on rules of law evolved over 



th{' ~.\.,~::.,- by tbt! jndil"jc:,] :n·('(:p.~::;, ~:; to seat"ch tl'w 
'Jvel'fl.lll f.!nd ·:~;i.tt:€'red shelv~s of the law repot"ts for a 
:·,rirJciIde, 01- ~:~ .. ·r of principles recngniseci by the judges 
,)ver ~he Y,2.-:lI',5 bl.l1: stripped of the detail which, however 
.::tpp~·()pri8tf' j:, th~'i-(' day, would, if app1.iec'l today, lay 
the judges open to a justified criticism for failing to 
keep the la .. , abrc<:l.st of the society in which they live 
.'Lnd work, 

It is, of C(Jursf', a judicial commonplace to proclaim 
the adaptability and flexibility of the judge-made common 
law, But" thi~; is more frequently proclaimed than acted 
I.lpon. The mark of the great judge from Coke through 
Manro;f ieJd tc' nul' day has been the capac i ty and the wi 11 
to search ,Jut principle, to discard the detail 
appropriatf! (p~rhaps) to earlier times, and to apply 
principle in such a way as to satisfy the needs of their 
own time. If judge-made law is to survive as a living 
and relevant body of law, we must make the effort, 
hO!'-levE'l' inadequately, to follow the lead of the great 
masters of the judicial art." 

Our law is thus not written on tablets of stone. The 

body of the law resembles nothing so much as an amoeba: 

constantly moving, adapting, expanding and cont~acting in many 

directions at once, The needs for adaptation and expansion 

flow from the changing nature of society and the stimulus of 

economic sociological and political pressures. Sometimes 

efforts to develop the law are seen as unacceptably bold. This 

is what happened when the Court of Appeal of New South Wales 

upheld a claim to an entitlement to reasons, brought by a 

person affected by an adverse administrative decision affecting 

him15, 'The High Court of Australia reversed that decision16 , 

That reversal has been the subject of some little writingl? 

Clearly it signalled the limits to judi~ial creativity in that 

connection. By that signal. there is emphasised the importance 

of legislative attention to many of the needs of reform. To 

the extent that the judges, by their own self denial, decline 

to develop and advance the law. the needs for change must be 

! 
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the legislators have 

To the e:·~t.ent that t.hey fai 1 to 

.3.ttend to the perc-:ived ne.o.-ds f'')L' l'ef<)l'm idel:tified by 511,:h 

Bgenc i I?£"' . 
a serious 1(19 jam is created in our legal fiystem. 

This makes it of critical importance to study the project~3 of 

the Law Reform C(llnmissiorl which have succeeded and to attend to 

those .... hich have failed, 

Quite apart from the individual effort, public cost an(~ 

opportunity costs involved in 1aH reform (and other like) 

reports, the failure of insti tutional reform represents, in 

part at le-3.st, the failure of the Parliamentary 'system of 

governmen t. 

8g~QBI~~~I9.~_~~QQgg~_~~2_REEQBI~~~IQH-~~IL 

Without pretending to a complete catalogue of the reports 

of the Australian Law Reform Commission which have passed into 

law, and those which so far have not, it is clear that some, at 

least, have been very largely accepted by the passage of 

legislation enacting. in substance, the proposals. Others have 

apparently met obstacles on the way to the Parliamentary notice 

paper. As to the successes. three can be quickly identified, 

The report on human tissue transplants 18 soon produced a series 

of enactments, In all parts of Australia. State and Territory 

laws have been passed or old laws amended to accord with the 

report of the Law Reform Commission 19 . This achievement was 

the more remarkable because of the novelty of the issues 

tackled, their controversy within religious and other groups, 

differences which emerged in the Law Reform Commission itse~f 



questions just around the corner. 

Similarly, the r!'lativf: spt'!t:d ,..:j7h ,.,.toid) ](:gi!dation wa~: 

ena,:ted to implement the Commission's reports on insurance 

agents and brokers 20 and insurance contracts 21 is a substantial 

achievement. This is Particularly so having regard to the long 

which had passed since Federation without such 

regnlat 1 CHI , legislative powers of Federal 

Parliament which had been only partly used; the considerable 

influence of the insurance p01;</er, importance and economic 

indl,l.;3try w:lich did not favour some of the reforms; the cost 

implictltions of the reforms and the extent to which they 

departed from the spirit of deregulation which has been such a 

strong feature of public policy in the Federal sphere in recent 

years. Notwithstanding these impediments, the reforms passed 

into law substantially as suggested by the Law Reform 

Commission. By any account, they amount to a major shakeup of 

the organisation and practices of the insurance industry 

throughout Australia. 

A third report on foreign state immunity22 was likewise 

rapidly implemented 23 and 

introduced 24 

admiral ty 25. 

to implement 

True, it is, 

legislation has recently been 

the Commission's report on 

this report deals with a topiC. 

comparatively esoteric and of little, or any, daily concern to 

ordinary citizens. But such topics rUn a special gauntlet all 

of their own. If there is no great concern about them, there 

may not be the momentum for implementing the proposals in the 

bllsy agenda of the Australian Federal Parliament. 
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and enthusiasm, 
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":-,,,111.11',-=" ~ do not, of course, reflect upon the 

LZIW Rf' to rm Comm i 55 i on or of 

staff ar.d consultants who 1·3.boured wi th energy 

Nnr do I believe that "succesG" is nece~;~;ari.ly 

to judged s,")lely by the criterion of immediate 

implem~nta ti.on. 
[ 

Sometimes implementation by legislation is 

i delayej::l. Sometimes judicial, administrative or other means are 

found to implement, in part at least, the CommissicHl'S 

propo~-a 1 s . Sometimes the very debates of a highly public 

chara!::ter which surrlJund the Law Reform Commission's endeavours 

produce reforms as the Law Reform Commission of Canada recently 

pointed out 26 . Occasionally, reforms follow on a piecemeal, 

rather than a comprehensive and integrated basis. All of these 

qualifications being noted, it must still be acknowledged that 

the reports on criminal investigation27 , defamation28 , 

sentencing of federal offenders 29 and privacy30 have not, so 

far, been implemented, despite the passage of many years, 

Perhaps the most disappointing is the failure to 

implement the criminal investigation report to which Sir Harry 

Gibb referred in the second lecture in this series31 . It 

originated from the decision of the Whitlam Government to 

establish the "Australia Police" - amalgamating various Federal 

policing services into a Federal police force. Three efforts 

have been made to enact legislation based upon the bill, 

measures being introduced by successive Attorneys General 32 , 

Yet the report remains unimplemented. Minor aspects of it have 

been implemented by legislation as, for example. the provisions 



f1(l"j ~'tva':l.-\blo:· in. South Au::;tral:c., and b('ing considered in New 

South Wales, to detain and question suspects in police 

custocly 34. Stil) o1"I1f~r have been adopted by 

administrative practice iu ~he police service. But the general 

implementat.ion of the reforms by federal legislation remains 

for the future. 

I say that this is specially disappointing because the 

principal author of the report was Mr (now Senator) Gareth 

Evans. He was, for a time, the Federal Attorney General. He 

remains a member of the Federal Cabinet and one of the key 

political leaders of the country. The report, which I believe 

to be an excellent and balanced one, has not passed into law, 

despite the personal involvement in it (and commitment to its 

basic ideas) of a minister at the very heart of the political 

processes of Australia. This fact alone must make the reader 

pause to consider the mechanisms of reform enactment in 

Australia. 

The defamation report proposed important changes to 

unify, modernise and make more relevant the remedies for 

defamation in Australia. It struck the obstacle of differing 

State laws which require choices to be made where it is 

necessary to reconcile the differences. The report was 

committed by successive Attorneys General to the Standing 

Committee of Attorneys General. It was reviewed there in 

meeting after meeting. In the end, Attorney General Bowen 
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.... hir.h crosses jurisdictional boundal'j~s. The consequence is a 

meas1).re of f.:lrum s~I':Jpping. Throughout the nation, the basic 

t'f-!ilH!~ly of mom<~y danlDges is preserved. There is no power, nor 

any stimulus, to provide a1 ternative and more apt rem,=dies 

(such as a right of correction or a right of reply recommended 

by the Law Reform Commission). Powerful publishers resisted 

the idea of th(~ judges ordering corrections - even though this 

is a commonplace in the civil law countries of Europe. In the 

name of "free speech", the same publishers wished to reserve to 

themselves the control over any "right of reply" . With 

interstate rivalry and media opposition, the rational proposals 

<:If the Law Reform commission came to nothing. 

The suggestions on sentencing reform like those on 

criminal investigation were contained in an interim report. 

The final report remains to be written. But the proposal for a 

national sentencing council to ensure guidelines for the 

purpose of stimulating greater evenness in the punishment of 

federal offenders throughout Australia struck opposition in the 

judiciary35. Jealous of the right of the judges to exercise 

their discretions in each particular case, the notion of 

sentencing guidelines was resisted by the lobby which Mr 

Whitlam once described as the "most powerful in Australia" -

the judiciary. It remains to be seen whether time and the 

growing experience of the United States with the sentencing 
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t:his rational proposal 36 . 

The S\lggest-i()n~~ of thE' Lalrl Reform Commission on privacy 

pr,)tectiol1 d~alt with numerous .3.spects of privacy invasion. 

Apart from the physical invasions onto f,ropE'rty by F~~df!ra.l 

,)fficials, telephonic interception and electronic surveillance, 

the main thrust of the report on privacy concerned the 

information "penumbra" about the individual in the modern, 

computerised Australian community. Just as in Europe tho 

development of laws for data protection and data security has 

become so common, so, it was proposed, laws should be enacted 

in Australia to instill and enforce basic rules of information 

privacy. Those rules were derived from the privacy guidelines 

of the Organisation for Economic Cooperation and Development 

(OECD)37. As I had been the Chairman of the OECD Committee 

which developed those guidelines, and had taken an interest in 

the adoption of the guidelines by the Council of the aEeD and 

their implementation in many other countries, it was natural 

that the same principle should be considered in an Australian 

report on the subject. Although the Australian Government has 

now adopted the OECD Council's recommendation of support for 

the Guidelines, no steps have yet been taken to implement the 

privacy report by laws passed either at a Federal or State 

level. Impatient of legislation, judges, including Justice 

Kelly, have begun to· draw on the OECD privacy principles38 . 

The Law Reform Commission 1 s proposal was for a 

comprehensive Federal Privacy Act. In a deft mOve, of which 

Sir Humphrey Appleby would have been proud, a proposal was made 

===.--
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f n;' :'1 d,-, t ,;1 prot ('I: t jon ,;lgcmr.y as ,:·tn act.i llrl(: t to the then propo~;(,rl 

1~Qj514tion for a national identity card in Australia to be 

Instead of applying generally 

~(' all fed(!ra] data collect.ions, the propc)scd agency's role was 

to have been limited to the data collected for the Australia 

Carn. The rejection of the legislation for the Australia Card 

by the S,:nate was the "trigger" for the double dissolution 

It/hir.h resul ted in the Australian Federal Election of 11 July 

1987. The return of the Hawke Government led initially to the 

prospect of the Joint Sitting of both Houses of Federal 

Parli;~ment to pass the Australia Card legislation. When this 

was abandoned in October 1987, the Government anhounced that it 

would nonetheless 

protection. This 

proceed 

suggests 

with legislation for privacy 

that the Law Reform Commission's 

scheme for information privacy will be implemented. still more 

comprehensive legislation for the protection of privacy remains 

for the future. 

T~~_gQ~SEQUENTIAL gQQ~TIQ~ 

What inferences may be derived from this experience in 

institutional law reform? Some will say that, given the nature 

of the Federal Parliament in Australia. the numerous pressures 

upon it, the agenda of the political parties and their proper 

concern with economic issues in hard times, law reform agencies 

should not be surprised or disappointed that their proposals 

are ignored, shelved or otherwise neglected. On this view, it 

is more remarkable that attention is paid to them (lacking, as 

they typically do, either the stimulUS of economic necessity or 

of political advantage). But why should a report on insurance 
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i IJ\le~ l' j g~.l 1: j on 

f.3.il ? t';;;-i sh.)uld every State enact laws based ,)n the report 0::' 

human tiS:;tlf' tt'C:llJs[,lants, yet not a s.ingle state venture to 

expe:,iment" ... -li th the t.Jorthwhile reforms on defamation law - let 

alorlf! cCJoperat~'· in thf! the achievement of a uniform law on that 

subject? r.~hy should the report on foreign state immunity pass 

so smoothly and rapidly into the statute books when a well 

developed proposal, wi th overseas analogues and copious 

justifications for a more even, normative and principled 

approach to sentencing of federal offenders gathers dust on the 

library sr.f'lves? Why did the general proposal on privacy 

protection fail to capture political attention, when there is 

so much talk about the risks of computers and when many social 

democratic governments overseas have introduced general laws on 

the topic? Yet a data protection agency be proposed for a 

limited, and as some saw it, privacy invasive function. 

No overall formula can be presented to give the answers 

to these questions. In every case, a detailed examination of 

the issues and personalities of the relevant decision makers 

would have to be studied and evaluated. However, a number of 

variables begin to emerge from which the law reforming equation 

can be developed. They. include the following considerations:

(1) The personality of the Attorney General or other Minister 

having the responsibility of implementing the Law Reform 

Commission report. A Minister whose self perception is 

that of achieving reform and who has the intellect, 

enthusiasm and energy to push reform through, will 

achieve much. This much is clear from an examination of 
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fot' ,,:,:,:.:tmp]f', (J f P. t t: f; )'1:("/" f't'H"·:· t\ 1

r.arvd ck ':'ln11 Mnrphy 40. N(I one won ~ ,4 r1nubt tbr' fl""'"·:

jn~:,~l]ectua] {,'apac i ties dne feal'som~ energy of Sena tD~·

Ga)'e.th Evan!::~, He Na~" after all, at: one tim,,, a 1<t1>1

lecturer, Yet, despite his personal involvement in t,l,;'

La\>J Reform Commission rep<,rt on criminal inve£:1-:gation ,

that report has not been implemellted, That fact suggests

th~ need to look for othc~, additional, consideratiQns,

(2) The time of a supp<Jrti'le Minister in government and in

thE.' relevant portfo] in is an important considerati::m,

Senator Evans once declared that a Freedom 0: Information

Act,
if it were to be achieved, had to be achieved early

in the life of a government. The early years of any

government tend to be the years of creativity and

reforming achievement. It is not always so, There are

But governments tend to be like
noble

people.

exceptions.

They tend to become less enthusiastic and

imaginative as time goes by. Before the election in the

middle of 1987, the Australian Law Reform commission had

for more than a year received no projects at all from the

Federal Attorney General. The Commission is limited by

its Act to working on references given by the Attorney

General. The lack of references obviously dampened the

morale

staff.

and enthusiasm of the Commission members and

It is heartening to see that new references have

now been . given to the Commission41 . The Commission at

least has the means of avoiding mid age complacency

because of the constant turn-over in its membership and

_>..";'.
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jn~:,~lJectua] '.'apac i ties dne feal'som~ energy of Sena tCl!" 

GaJ'e.tb Evan~~. He wa~" after all, at: O!l<" tim,,, a 1 <tt.-l 

lecturer. Yet, despi1:e his personal involvement in t'l.;' 

La\-J Reform Commission rep(,rt on criminal inve£:1':gution, 

that report has not been implemellted. That fact suggests 

th~ need to look for othc~, additional, considerati8ns. 

(2) The time of a sUPP<Jrti'le Minister in government and in 

thE' relevant portfo] io is an important considerati::m. 

Senator Evans once declared that a Freedom 0: Information 

Act, if it were to be achieved, had to be achieved early 

in the life of a government. The early years of any 

guvernment tend to be the years of creativity and 

reforming achievement. It is not always so. There are 

noble 

people. 

exceptions. But governments tend to be like 

They tend to become less enthusiastic and 

imaginative as time goes by. Before the election in the 

middle of 1987, the Australian Law Reform Commission had 

for more than a year received no projects at all from the 

Federal Attorney General. The Commission is limited by 

its Act to working on references given by the Attorney 

General. The lack of references obviously dampened the 

morale 

s taf f. 

and enthusiasm of the Commission members and 

It is heartening to see that new references have 

now been ,given to the Commission41 . The Commission at 

least has the means of avoiding mid age complacency 

because of the constant turn-over in its membership and 

,\,.',' 



I am cord :id(~r~t 

1:hat she will preside over a !1\':Jst ,:reative period for the 

comndssion. 

(3 ) The r~.1ev.:;:tnt b\l t'eauc:ra(: i es o!JviotJ.~;l y vit<:d, 

unenthl.~';:iasm or even resentment .:tnd opposition by key 

admjnistratOl"S can pr(1vic1~ a formidable obstacle to the 

achievement of reform implementation. Procrastination on 

the part of thE' public service and the inability to 

digest large and complex reports, present a major 

institutional obstacle to organised law reform
42

, 

departments of stat~ tend to concentra't:e their energies, 

naturally enough, on their own projects, Their personnel 

tend to be already hard pressed. Unless there is 

Ministerial enthusiasm for a law reform report, 
it is so 

much easier to assign it to junior officers, to send it 

1 

\ 
I 
\ 

off to an interdepartmental committee or to relegate it 

to the "too hard basket". 
It was a constant source of 

irritation to me, as it was to Sir Richard Blackburn, to 

see the labours of many months, of some of the finest 

interdisciplinary talent available in the country, 

consigned to the desultory, superficial, half-hearted and 

ill considered judgment of inter~~partmental committees 

of middle ranking officers meeting in Canberra for an 

hour or so between cups of tea.,. 

(4) 
The lobby groups are also of obvious importance. 

insurance contracts report was enacted partly because of 

The 

\ I 
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pC'lrt:' 'j, 

suspe,: t, 

a~ it might havE.' 

::h~ ou tgoing Fra,,;er G.)vernment. Furthel'mor'::" 

upon one- vi (!\.] of it, the tbrus t of the Commisrdon':;: 

proposa.ls for a.n informed ar'l.d enlightened consumer, 

f.itted (:()mfol·tahly into the muI'ket oriented philosophy of 

the Treasury. Contrast this position with the power of 

thF' media lobby, which respond unenthusiastically to the 

propos.:tls for reform of defamation law. Contrast also 

thE! abiding power of the police and police union lobby in 

l',;!s.isting reform of criminal investigation or those 

reforms of privacy protection which suggested nelrl checks 

on telephonic interception. 

the judiciary to reforms 

Contrast aloo the opposition 

of 
of sentencing and the 

delicacy with which most governments deal with issues 

that do not find favour in the Third Branch of 

Government. If the external lobby is powerful, noisy and 

determined, it can often have the effect of frightening 

'off Ministers and officials. 

of noise, the easy thing to 

reformers have to explain 

Often, where there is a lot 

do is nothing. What law 

is that, sometimes, doing 

nothing itself involves making a decision. If nothing is 

done to provide privacy protection, the community must 

accept the erosion of privacy in the face of computers, 

interception and other technology. If nothing is done 

about sentencing disparity, we must acknowledge our 

acceptance of the apparent injustice of institutionalised 
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protected by the award to an individual 

claimant of a ~tln. of mcnll';:Y yeaT~~ later in 

litigation bro1ll1ht by the person defamed. 

A~·P.~? X9.~ __ F:~1i'0F.M 

PI' i va t(~ 

A recognition of thpse obstacles to reform achievement 

haS led the Australian Law Reform Commission to cultivate 

allie~; or\ the journey of law reform. These allies include 

p.:.rtic1llar members of Parliament who have a personal commitment 

to the orderly reform .of the law and to Parliament's role in 

tha t process. Support has included appearances before the 

legitl affairs committees of the respective political parties or 

the Standing Committee on Constitutional Legal Affairs of the 

Senate. The last mentioned committee has shown a particular 

attention to the reports of the Law Reform Commission. It 

became a vehicle, during the Fraser Government for securing the 

benefit of the self imposed rule requiring 

Government response to Parliamentary reports. 

Senate Committee, recommending in favour of this 

Reform Commission'- proposal, necessitated 

an Executive 

Reports of the 

or that Law 

a Government 

reaction. This in turn had the advantage of pulling the Law 

Reform report to the top of the pile requiring attention. In a 

busy Parliament, 

pressures, this 

with an intractable agenda and many other 

was a boon. Although suggestions have been 

made that law reform reports should be given automatic 

implementation. unless disallowed by Parliament, such proposals 



.:t!.;:;i,;n'?,~ t,-, the Austt',;.li:3.n La~" Reform C,)l\\lllissi')!1. Usually sl1ch 

y-=t I would not ~."ish that c,)mmission to be consign .. )d entirely 

1:0 th~ ~~<:) callerl iSBnp.£~ of "lawyers law". Important though 

th,)se i5sues c.:tn be, 
they may affect fewer p.:::ople and be of 

Ie!;;" pn::ssing urgency than the tasks that hau €.' typi r.a} 1 y he en 

tJiven to the Australian Law Reform Commission by the succeeding 

parade of Attorn€'ys General. 
The very controversy of those 

tasks ~akes the achievement of progress in them the more 

remarkable. But also the more important. 

Othe!' techniques wet'e used to secure allies in the battle 

for reform. The high profile adopted by the Australian Law 

Reform Commission 
and its use of print and electronic media 

to outline its proposals 
was partly designed to engender 

information and responses to proposals made tentatively in the 

Commission's working and discussion papers. 
But it was also 

designed to build up a momentum for action. I am glad to see 

the way the Constitutional Commission finally lifted its 

profile. WithQut public 

advisory bodies such as the 

awareness of 

Constitutional 

their activities, 

Commission or the 

Law Reform Commission tend to be ignored. Wide-spread public 

consultation has the merit of attracting a circuit of 

vociferous supporters who will help stimulate the political 

process to action. 

way. 

in an entirely legitimate and democratic 

Towards the end of my time in the Commission another 

procedure had been adopted to enhance the prospects of the 
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imj;,1('m,-·r.t.-,: ~(,r, Cl f " r.ommi~;::: ~()n l'c"p.,rt . I t't' f I.' 1 tu thE'

in'.'')lve,mF'r:1: in \'I<)rk .:·11 tl-,,~ report of the key officials .:of the

D€'[>.~..-t::.J~:lt which would havE' the respons:i.bility of .implementing

the rep.)rt. The a5gem~ly of a team of consultants from all

affc.,(:"tc.d c1,,:"';< :il,lirlt~s and from all parts of the Commonwealth had

b~en ;;l. f,~al;'.!.l·~ <)f the methodology of the Australia,n Law Refol.-m

C(IUlnl~s~;.ion from its earliest days. ThiS' logic was later

e:{tended to the involvement, as consultants, of the key person

or persCJn~~ who would hc-lve the responsibility of piloting the

report through the ~dministrative and political machinery to

the statute book, if it we~e to receive Mininterial approval.

In the report upon Foreign State Immuni ty43, the Commissioner

in charge of the project (Profe~sCJr Crawford) took pains to

conduct seminars in the Department of Foreign Affairs. That

Department, with the Attorney General's Department, had the key

administrative responsibility for considering and p:::oocessing

the report, once delivered. Of course, the involvement of

Dep03.rtment<3.l personnel has to be accomplished with care,

Whilst it may overcome some of the impediments to action to

which I have referred, these advantages must not be bought at

too high a price. There is no point in having an independent

law reforming agency if it becomes just another branch of the

administration. Whi 1st guarding its independence and

integrity, the, Commission can involve key departmental

officers. By their involvement, they may secure a commitment

to the project. an understanding of the controversies involved

and an appreciation of the differences of viewpoint where these

emerge. They will usually secure an ability to explain

imj;,1('m,-·r.t.-,: ~ (,r, e1 f " r.ommi~;::: ~()n l'C"p"t t r't' f I.' 1 t<) thE< 

in';')lve,mF'r:1: in \<1<)1'); ,:,11 tl-,,~ report of the key officlals ,:of the 

which would havE" the respons:i.b.il.ity of .implementing 

the rep,)l't, The a5gem~ly of a team of consultants from all 

affr..(:tc,d c1',:'.;! :il,l.itlt~S and from all parts of the Commonwealth had 

b~en ,:!. f,~al;'ll'~ <)f the methodology of the Australia,n Law Refo)"-m 

from its earliest days, ThiS" logic waS" later 

e:{tended to the i.wolvement, as consultants, of the key person 

or persCln~~ who would he-lve the responsibility of piloting the 

report through the :",dministrative and political machinery to 

the statute book, if it we:.-e to receive Mininterial approval, 

In the report upon Foreign State Immuni ty43, the Commissioner 

in charge of the project (Profe~sClr Crawford) took pains to 

conduct seminars in the Department of Foreign Affairs. That 

Department. with the Attorney General's Department, had the key 

administrative responsibility for considering and p:::oocessing 

the report. 
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r~latively rare achievement. This is where institutional 1ml

reform has its place. But it is a place not yet assured in the

Australian political landscape.

enthusiasm a

and improving this

than the successful

Ministerialoforattention

We must continue to work at refining

institution. At stake is nothing less

adaptation of Parliamentary democracy to the needs of a time of

rapid social. technological and legal change. The topic is one

deserving of the attention of lawyers. But it is also. one

worthy of the attention of political scientists concerned about

the survival of the least dangerous form of human government.

It is one to which. in his lifetime, Dick Blackburn

contributed notably in words and in deeds.

i-;~.<

Parliamentary

i!"., h'i 'tr<:ld.it~:ln <l~rl d.dly p:·or.tir.e, relat.ivE~l·l tJncrr-:lti\·,'.

This is so ::vt?rr. Hhen compared ~o,jith t1;e judi,:-i,1.ry of ()tl~e~'

common lr.tw c::ntrlLrlE::":. Wh.:;d:ev(·r the cans~!~; for their restraint.

it is a political fact which must be taken into account in

considering the urgenr.y of" tll(, needs for effective, alterIl<'ltivE'

insti tutions for creating and developing the law in this

cCJltnt:ry. Par1.iaml;·nt obviously has the power. But the pressures

of other topics and the controversy. complexity and lack of

general interest nf many law reform reports make the capture of

re1ativE~1'l llnCrr-:lti\"'. 

This is so ::vt?rr. ~.Jben compared :-.lith t~e jndi.:i;lr'l of ()tl~e!' 

r:ommon l;..w cnunLrlE::":. Wh':;lteV('r the cans~!!.; for their restraint, 

is .3. pl)litical fact which must be taken into account in 

considering the urgenr.y of" t.h(, needs fot' effective, a1 terIw t i V~, 

institutions for creating and developing the law in this 

CCJltnt:ry. Parl.ialnE:·nt obviously has the power. But the pressures 

of l)ther topics and the controversy. complexity and lack of 

generul interest (J£ many law reform reports make the capture of 

Parliamentary attention or of Ministerial enthusiasm a 

rE:latively rare achievement. This is where institutional 1 a ",I 

reform has its place. But it is a place not yet assured in the 

Australian political landscape. 

We must continue to work at refining and improving this 

institution. At stake is nothing less than the successful 

adapt.ation of Parliamentary democracy to the needs of a time of 

rapid social. technological and legal change. The topic is one 

deserving of the attention of lawyers. But it is also. one 

worthy of the attention of political scientists concerned about 

the survival of the least dangerous form of human government. 

It is one to which. in his lifetime. Dick Blackburn 

contributed notably in words and in deeds. 
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