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MICHAEL KIRBY

BOLD SPIRIT OF THE LAW

Justice Michael Kirby defends Lionel Murphy

spirits” and *'timorous souls™. He put himself,

naturally enough, in the first category. So a0
he would have cmalogued Lionel Murphy. But
Murphy was no revolutionary or anarchist. He worked
within our institutions. He did-not stand outside our
institutions. From the start, he joined them. He sought
office in them. And offered his creative spirit 10 them.
In fact, his life is a complete negation of totalitarian
fncdiflerenge o demovricy. Yet, us 1 shull show, this is
a mythology which is nuw bring spread. [t must be
answered.

The facts give the lie to the accusation. His daily
service in the courts of law during his years as a
bacrister involved the discipline of working within
established institutions. His period as 2 senator and
member of the Federal Parliament saw him at work in
enhancing the Parliamentary institution. IF anything,
he is now blamed for s0 strengthening the Senate as to
give it delusions of grandeur which the Executive
Governments that come and go would prefer it did not
have. \
True it is, in his work as a Minister he showed a
certain impatience. So much was there to be done. But
after years in Qpposition, his powerful mind and
ample determination had an agenda. 11 was coherent
and well thought out.

Then came the years in the High Court of Australia.
Those who do not know should be told that the fife of
an appellate judge is arduous and intellectually taxing.
it is as if you are a swimmer cast adrift in rough seas.
This may have been especially so for Lionel Murphy,
who was not, by nature, a disciplined monkish man,
well tuned for a lonely struggle amidst the ever-
threatening waves.

l ORD DENNING once classified judges as *‘bold

Ten **Sins” of Justice Mucphy

Associate Professor Mark Cooray’s assessment of
Lionel Murphy in the August 1987 Quadrant is that he

Tustice Kirby is Presidens of 1he New Sauth Wales Couct of Appeal.
11e was foeenerly Chairman af she Australian Law Relurat Commis-
won and i Jedge of the bederal Court vf Australia, This article is
an eaprewsion of his personal views.
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was fundamentally undemocratic. The tone of his
article is as polemical as the allegations are surprising.
It finishes with a “suggestion that the atlempt Lo
wdeify’” Murphy is a symplom of a ‘‘rotalitarian
trend'" to suppress rights of free speech and expressian
in Australia. It is said that this trend manifests itsed’
in the stifling of debate and in personal attacks apainst
those who have “‘the temerity (o question absolutist
trends’’.

These are Cooray’s accusatiols.

o Murphy divd under a doud of ttunresolued

charpes''.

He sulfered from intellectual vanity.

He was 100 busy making new law instead of
saying what the law was.

He wrongly usurped the liberal banner.

« He distorted and manipulated the common law,
» He was inconsistent in dealing with the rights ol
witizens,

He was a centralist, given 0 tabdicating his
censtitutional duty’™.

« He exhibited totalitarian tendencies.

« He was an ideologue of minority values,

« He was a political judge.

Naturally [ would defend Professor Cooray's right
1o put forward his point of view. But he cannal
immure himself from the criticism of his ideas by
warning off those who seek 1o answer his charges by
alieging that they are part of a “totalitarian trend’” or
guilty of personal smears.

-

-

Unresolved Charges

The Ffirst accusation is that Lionel Murphy's
syptimely’* death left unresolved a number of charges
against him.

Lionel Murphy himself cautioned, in Darby's casc,
belore he himsell became embroiled in the criminal
law, against undermining of the authority of a jury's
verdicl as 4 symbolic means of closing the chapter 011
a criminal prosecution. Unless a **not guilty" verdict
were treated by society as equivalent to a public affir
mation of innocence, the presumption ol innovence
would be set at naught and the value of a public
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eriminal teial would be  dinnnished,  Vague aud
unspeeified charges [eave a stain on reputation. Lionck
Murphy was cleared by a Parlinmentary Committes
susd by his rials. Cannot it rest there?

Intellectieal Yanicy

Then it i said that Murphy was *“the last person (o
hope that his views would die with him**, The “zealous
campdign' of his followers to keep **his philosophy
alive™ is portrayed by Prolessor Cooray not as the bid
by thase who shace Lionel Murphy’s views 10 urgue for
Isem in the markesplace of a free society, but as
sometlting sinister. Only other views — perhaps
Prolessor Cogray's views — can enjoy the privilege of
immartality, But why should that be so? Why is it not
the very delinilien of a free society for those who hold
10 certain views to argue for them before their fellow
citizens?

Creating Not Declaring Law
What was unique abour Lionel Murphy, the judge,
was the frequency with which he propounded dis-
senting views with opinions reflecting the need for
reform of the law,

He dissented in 137 ow of 632 decisions in his {1
vears an the bewck, This lgure is high by Australian
standards, and event by United Stites” figures. But his
Tment il the end of s lite was that he did not dissent
virogh?

{is “brooding spirit” remains for future instruction
in his dissents, They may come, like the earlier dissents
al Justives Isaacs and Evatl «— and 1o some excent
Justice Dixon — to shape the future development of
our law. That faw is, pece Prolessor Cooray, not sct
in stone. [ is not vanity lor a judge 1o hope that his
ideas may shape the futore,

“Liberal Usarper®

Professor Cooray also asserts that Justice Murphy’s
jegal philosophy involved a **usurpation of the liberal
credentials™ by one **who professes humane concerns,
but (is) fundamentally *absolutist’ ™', 1t is here that the
critic comes to the nub of his objection to Justice
Murphy, the judge, He is *'a judge who takes it upon
himsel! to ascertain and implement the wishes of the
peaple, bypasses democracy and, in effect, sets himself
above democracy'’.

In fact, of course, Lionel Murphy situply practised
vpenty what bas for many years been the orthodox
wisdom of the commion law. This is that the judges of
our system (particelarly in the ultimate court), neces-
sarily make laws. Lord Reid gave this reality {long
taught in Ausiralia by Professor Julius Stone) the
aceolade of respectability in 1972, He denounced, as a
“tairytale’, the old theory that judges merely **find"
and “declure’ the common law -— which is always
there to be discovered, if only you have the password.

Whal judges may do, they may surely undo. What
judges of yesterday have denied, the judges of today

may grant., The mistake of the oppunents of judicial
creativity, such as Professor Cooray, is- that they
would have the wisdom of the judges wrinen in
another place, and in other titnes, frozen forever. The
comon law which we have inherited in this country
is a living, growing, changing and adapting thing. The
inclination of judges to adapl it may vary from judge
to judge.

With the termination of Privy Coweil appends,
which Lionel Murphy foresaw, Australian jurispru-
dence was at last released from the apron-steings ol
England. Insusceptible to reversal, the High Coust of
Australia became the ultimate expositor of the
common law of this country. This release altered irs
role. No-one saw that fact more clearly than Lionel
Murphy. Now, it is commonly accepted.

Distorton of the Comman Law

The next sin suggested by Professor Cooray is that
Musrphy, far from being in 1hose footsteps had
“*contempt for the common law”. His jest that “tthe
doctrine of precedent ... (is) a docirine eminently
suitable for a nation overwhelmingly populated by
sheep’” is solemnly paraded by Cooray as an example
of the way in which Murphy ‘“misinterpreied,
distorted and misused (1he common law) for his own
cends'.

The difficulty with this view is 0 be found i aecep-
tance of its premises, 1t assunes that the common law
is unchanging. Yet a glance ac its history will show that
this is not so. It postulates that what was said by the
judges for the village society of England is siitl appro-
priate, unaktered, for a new community centurics later
and on the opposite side of the earth. [t attributes 10
English judges of the past, who were operating in guite
different social conditions, a reflection of “*historical
biases™' and ‘‘historical community atitudes’™ which
this antipodean interloper could not aspire . This
simply cannot be accepted as self-evidently true.

[nconsistency
Another charge, which sits rather Ul with the rest of
the criticisms, is Professor Cooray's assertion that
Justice Murphy was guilty of *‘inconsistency" in
applying the law. Others criticise him for his remorsc-
less consistency and the prediciability of his approach
to the questions which came before him. How, then,
does Professor Cooray make out this charge of incon-
sistency? He refers to Murphy's supgesied lack of
sympathy for those accused of 1ax cvasion upon which
it was said he was “‘prepared to stretch the law to the
maximum to secure convictions’'. On the other hand,
Murphy's role in respect of 1ax avoidance and evasion
may be seen as nothing more than a corrective to the
old {aissez-faire attitude formerly adopted by the
Court. In this Murphy was simply the forerunner of
¢hanges which swept away some of the mythology of
tax law. For him, construing the tax statute was simply
another task of statutory interpretation. His approach
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preceded  similar changes which have accurred in
England and elsewhere. It huts been suggested tht the
previous artitude of the courts to the civic duty 1o pay
v can be attributed (o cartivr times when tax was a
burden imposed by unrepresentutive legislilures on
unwilling citizens for uncerizin purposes. In the
modern  State, where ali  citizens, nataral and
corparate, are depeadent upon the public sector to
varying degrees, the judicial antitude (o taxes fevied by
representative  Parliaments, reyuired  adjustient,
Lionel Murphy's attitude o tax liability wis not a
departure from his philesoply o! the eriminal Jaw and
individua! responsibility. Most tax cases coming to the
High Court involved no consideration of eriminal law.
All that was involved was the interpretiuion and appli-
cation of the law in a civil citse, The ¢riticism of incon-
sistency is misplaced. in  approaching statutory
interpretation generally and tax legislation in partic-
ular, Murphy as a judge was respeetful of the intention
of the democraric Parliament in which he had served.

Cousistent Centralisin

Somewhat inconsistently, ieaping from this charge of
inconsistency, Professor Cooray then condemns what
he sees as the consistent centralism of Lionel Murphy's
judgenments on matters of constitutional power. To
Cooray e was a consistent centralist. Tlis willingness
1o accord a wide pewer in the appropriation of Tundy
by Federal Parliament, amounted according 1o Cooray
te *a clear abdication of the Court’s constitutional
duty*'.

To accuse a judpe performing his consiitutional
duty according 1o his conscience, of **abdicating'' that
duty, is to indulge in 1he very name-calling which
Professor Cooray decries in others. [T Justice Murphy,
for example, 100k the view that the appropriation
power autherised appropriations for purposes other
than those elsewhere listed in the constitution, was it
not his constitutional duty to express that view? The
faci that Prolessor Cooray und many others {possibly
cvert a majority) may not agree with it, does not make
it any the more an abdication of the judpe's duty to
give effect to it. The notion of “*duty" embraced by
that assertion is a very narrow one. A judge's duty,
according to this view, is limiled to opinions which
please Murphy’s critics.

Totalitarian Tendeavies
Twice in the article Professor Cooray avcuses Murphy
and his apologists of totalitarian tendencies. He says
that Murphy’s attemplts to impose '‘radical reforms’’
on the community were unprecedented and thereby
invited damaging criticism:
In pursuing his ideological aims in deliance of
community attitudes, Murphy won the admira-
tion of his fetlow ideologists but lost the respect
of a significant part of the community — he was
attacking ideas and institutions which the Roy
Morgan Values Study demonsiraies enjoy the
support of the majority of the people.

There @5 mevh that vould be said about s
puragraph. No evidence i given for the “loss of
respeet’’ alleged. The unprecedented congregation
whiceh filled the Sydney Town Hall for his Memaorial
Service and daily experience talking with fellow
citizens, suggest the conirary. Even those who differ
from some of Murphy's views are usually willing to
ackuowledge his sincerity and unusual concern foc the
underprivileged.

Minority Yulues

Far from being out of siep with the majority of his
fetllow citizens, it scems likely 1o me that Lionet
Murphy’s views on the dangers of circumstantial
evidence, the perils of political trials, the reed Vor lega)
representation in complex cases, the necessity of legal
aecountability of national security apencies, the
interest of citizens to'sue 10 uphold the constitution,
the need to contain tax-avoidance and to terminace the
colonial cringe, all reflect majority opinions in this
country, But what if they do not? This does not
diminish the legitimacy of his viewpoinis and his duty
as an independent judge, where relevant, to express it.

Fortunately, we have not surrendered judicial inde-
pendence (as Professor Cooray would seem 1o favour)
to the tyranny of fransient public opindon polls. To
reduce the moral debiites of vur socicty (o opition
polls is to triviafise them. In a free society moral
arguments of the scale shat concerned Lionel Murphy
are argued for by intelleciual disputation. Koee-jerk
reactions to poilsters may reduce greal issues Lo
banality.

Political Judpe

This brings me to the last criticism catalogued: by
Professor Cooray. Peeple, he says, often eriticise the
law but rarely criticise judges. But Lionel Murphy was
different. “In his hands the judgmemt becaume a
political act ... {nv the public mind, Murphy never left
the political arena. [n the Final analysis, Murphy is not
criticised Tor his judicial acts but for the political acts
he committed under the colour ‘of judicial authority. ™

The naiveté of these comments is remarkable. The
High Court of Aussralia is inescapably *political™. 1
is one of the three constitutional Brauches of Govern-
ment. True, it is separated {rom, and independent of,
the other Branches. [s judges are not ‘'political™ in
the party political sense, But their function and role is
inextricubly political. They have to decide where great
power in our society lies, Some laws they susiain and
some they strike down. These are ‘‘political”
functions. Only those who still believe the fairytale
that the law is always pre-cxisting — clear and oniy
awailing discovery by the judges — deny the Reul-
politik of the judiciary in a country such as ours.

There are, it is true, conventional limits on the
exteni 10 which judges may change, adapt and develop
the law. Let Lionel Murphy be criticised for this or
that decision — tor going 1oo Far here or withholding
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e law*s reliel there. Burt W eriticise him Jor eagaging
in & “palitical ael® by judgment in tie highest court
of the lund is (o betray a touching innocence about the
wttere of the Tunctions of such judges. Citizens may
cling 1o the Aladdin's cave theury of judpe-made [uw
and the judicial Tunction. But nowadays one scarcely
expeets a professor ol law ta do so. In the age of
Denning, Reid, Diplock and Searman, the debate has
become nol whetier judges make law, bul how much,
when, and how far, they may go in a particular case.
This is where the focus of Professor Cooray's analysis
should have been fixed.

lnstead, while decrying *‘alleged personal attacks”
and “character assassination'” of Murphy's apolo-
gists, Cooray has himsell descended to just such
abuse. ““Totalitarian socialist'', “*an advocate of the
abdication of the High Court’s constitutional duty™,
“a politician under the colour of a judge”, ‘“a
distorter and a misuser of the commen law for his own
ends'". These are the phrases of polemics, They are not
the language of reasoned debate by a scholar, They

Elaina

appear discordant in a free conmmutity, which defeods
diversity of apinion and fives under the rule of law
upheld creatively by Parliament and the courts.

lefore Professor Cooray and those of o like il
return to such a fray, tet me recommend that they pick
up the old text book of Dean Pound and reflect upon
the lifetime’s teaching in jurisprudence of Julius
Stane. Then they would do a better public servige by
explaining, from the viewpoint of the scholar, the real
nature and Tunction of the judiciat rolcina Federation
and in a common law country. By that criterion,
Lionel Murphy was certainly exceptional, But the
eritivism would be far more telling if it were based
upon a moere realistic and sophisticated notion of the
judicial function rather than on a now discarded
“‘fairytale”.

Such a vigerous, intelligent, and passionate serviit
of the Australian people deserved a fairer intellectual
memorial, one year after his death, than Professar
Cooray has seen {11 to offer him.

On Elaina's brow perfection

that only piety can trace
delineales the refuge of

her soul: accompanics her with
music where-so-ever she may

be. Her company is proof against
all ills and evil has no righls
within her presence. Her bearing's
not forgotten in her absence.

She walks a path well chasen by
my dearest friends, effortlessly,
ever present in my conscience.
Hers is the beauty that good life
artains — a glory o behold.

John Blight




