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A TIMELY REVIEW OF APPELLATE ARRANGEMENTS

Appellate courts in Australia

It is timely to revive the debate about the apvellate

arrangements Of the superior courts of Australia. As will

appear, the debate was lively, including in this Journal, a

quarter of a century ago. The preoduct of that debate was the

establishment of the Court of Appeal of the Supreme Court of

New South Wales.

That Court is not an entirely separate court. Neor is it a

Division of the Supreme Court of New South Wales as s 38 of the

Supreme Court Act 1970 demonstrates. It is part of the Supreme

Court and its judges must be judges of the Supreme Court but it

operates with a very high degree of autonomy. Tie Court of

Appeal was first established by legislation epacted in 1965.1

The first President and Judges of Appeal were appointed to take

office on and from 1 January 1966. Before its establishment,

the general appellate court of New South Wales was the Supreme

Court sitting in banc. A bench, typically comprising three

senior judges of the Supreme Court, $at to hear appeals and to

perform the other work of a Full Court.




Separate and permanent appellate courts had long since

been set up at a natieonal and sub national level in the United
Kingdom, Canada and the United States. Australia had feor a long
time resisted the notion., Some of the resistance could be
traced to the small population and limited legal and other
resources. Some derived from the anxiety about the disruption
which might be caused by that most un-Australian of activities:
disturbance of relativities, this time in judicial seniority.
However, other arguments against change were based on
principle, including the sucgested desirabilitv of the
1avolvement of all superior court judges in appellate work.
Whatever the reasons, the forces of resistance and in favour of
the status gue predominated.

Today, apart from the High Court of Australia, there is
only one permanent appellate court of wide jurisdiction in
Australia, namely the New South Wales Court of Appeal. In the
other States and in the Federal Court of Australia, appellate
work remains the province of the trial judges sitting in
rotation. Several reasons combine to suggest that the debate
which arose in the 19350's and produced the Court of Appeal, may
again be on the boil. The purposes of this essay are threefold.
First, to call to notice a number of develobments of suggested
relevancy to the revival of consideraticn ofrpermanent
appellate courts in Austrglia; secondly to review the history
leading to the establishment of the New South Wales Court of
Appeal in case there may be derived from that history lessons
for other jurisdictions; and thirdly to indicate, by reference
to recently available statistics, some of the features of

appellate jurisdiction in Australia and of the work of the Wew



South Wales court, which may influence the shape of future
developments in other jurisdictions of the country.

End of Privy Council appeals

Of the many reasons which make a revival of the debate
about permanent appellate courts in the superior courts of
pustralia, four are specially important.‘

First, there is the changing rcle of the High Court of
Anstralia and of the cther Australian superior courts,
following the gradual termination of Privy Council appeals. So
lorgas sich appeois I R R Hia‘\f\ oo and fopreme
Courts of the States could, inter se matters without
certificate apart, be reversed in London, Australian
jurisprudence was inescapably hitched to the star of the
English legal system. This was not, despife fashionable recent
assertions to the contrary, an entirely inappropriate umbilical
chord. As F.C. Hutley once pointed out, the connection at least
had the merit of linking the Australian legal system to one of
the great world legal orders.? Especially in earlier times, it
was probably appropriately tuned to our colonial economic
organisatien, It may even sometimes have saved us from
provincial mediocrity. The tale of the Privy Councilts
contribution to Australian law, and a dispassionate evaluaticn
of it, remains to be written.3

Because of a lack of imagination in Whitehall which
deprived the Priwy Council of a truly international character,
its suitability as an Australian court declined during this
century and an important opportunity was lost to establish a
world court of the common law.? By the early 1970's, if not

much earlier, it had become plain that the Priwvy Council




e o esssee |
-4 -
sometimes dampened the imagination of the High Court and |ﬁ
occasicnally frustrated its efforts tc develop laws suitable
for Australia. Indeed, in Gue course, this much was recognised
by the Board itself.’ &
The era which fellowed the abclition of appeals from the

High Court, Federal courts and State courts in Federal matters
coincided with other developments of the law, in the High
Court, suitable for Australia.® Released from the necessity of i
compliant applicatien of English authority and English ways of
thinking, the High Court of Australia in the past 15 years has
been odke fram time. to ¥ene, 1a_depark fom son. Qppronhes and
to look at the law afresh, as befits the final c¢ouzt of a

sovereign country.
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In 1986 the passage of the Australia_Act terminated the ;
jast avenues of appeal from Australian courts to ber Majesty in ‘
Council.? This development was not of practical importance for ‘
Federal courts which, for more than a decade, had been sco l
released. But for State Supreme courts, in matters having no E
Federal element, the change was significant. Its importance is

not yet fully appreciated, Not only does the 1986 Act terminate [
the last line of appeal which linked Rustralia in a subordinate

and obedient relationship to a court overwhelmingly manpned by

English Jjudges. It also terminated the last appeals as of right

|
from the State Supreme courts to any court. The Act had the ]
|
merit of ending the difficulty, presented to any legal system, [
;
of the bifurcation of the mainspring of final legal authority.
I

This difficulty had been noted in Vire v The Queepn.?® But

because all appeals from State appellate courts (however named)

now lie to the High Court of Australia only by special leave of




ehat Courtd, the pustralia Act 1986 operated a legal

ravolution. Henceforth, State appellate courts were not only
released from that dutiful subordination to English law which
necessarily derived from the typical composition of the Privy
council. With the departure of the final appeals as of right.
phe status of the State appeal courts themselves change.
contingently upen a grant of special leave to appeal from them
by the High Court of Australia they are final courts of appeal.
As Table 1 demonstrates, in the case of the New South Wales
Ccourt of Acpeal, as a nercentage of iudaﬁenfq of that conrt,
‘the numbers proceeding to appeal in the High Court are
miniscule. Even if the residual appeals to the Privy Council
are included, for most iitigants it is plain that the Court of
Appeal is the end of the litigious road.l0 As Table 2 further
demonstrates, the numbers of special leave app.rications to the
High Court of Australia, in which that Court granted special
leave to appeal in 1986 are comparatively few.

It is no lack of respect to +he unchallenged paramountcy
in the Australian judicial heirarchy of the High Court of
Australia, to refer to this large extent of finality of oxders
and judgments of the appeal courts of the superior courts of
Australia. It is simply & statistical fact which cannot bhe
ignored, It is a reality derived from the practical obligation
to impose manageable limits on the work load of the seven
Justices of the High Court. Phis necessity has occasioned the
system of special jeave applications which recognise the

" desirability of reserving to the High Court of Australia
matters of importance which are timely and "ripe" for

consideration and ensuring that the Court can give the guidance




to all other courts in the Australian heirarchy on matters of
principle, freed from the harrying necessity of a crippling work
load forced on it by irrelevant or chance considerations.

Change in the role of the HBigh Court of Austrglia

A second reason for timeliness of the reconsideration of
permanent appellate courts derives from the first. as a
consequence of the abolition of the last appeals as of right,
the institution of the High Court's special leave arrangements
and the declining number of appeals to that Court on matters of
general law from the State supreme courts, the view has been
expressed in the Australian legal profession that a new
PREERITAN op@“-'\\iils. vt Sroud be f:‘r'-"\t;..hl\s'r;ed ® dokn teg
place in the superintendence of general law developments once
filled by the High Court when appeal lay to it as of right.ll
The fear is expressed that, as the Bigh Court becomes more
concerned with constitutioenal, federal and, peossibly, bill of
rights jurisdiction, its beneficial role as a unifying court of
general law of BRustralia may be lost, or at least diminised.
This is not just a local concern. In Canada, since the Capadian_

Charter of Rights _and Freedoms imposed so many nevel and

difficult challenges for the decision of the appellate courts
of the Provinces {and the Supreme Court of Canada itself},
fears have been expressed that the Charter will distort the
functions of the appellate courts, diminishing the
opportunities for review and reconsideration of the major
commercial cases which one enjoyed prominence in such courts.12

In the United States of America the crippling burden on
the Supreme Court of the United States has also led to an

extended debate about the creation of a new national appellate




court.l3 The éstablishment, in 1982, of the United States Court

of Appeals for the Federal Circuit by merging the United States
Court of Customs and Patent Appeals and the Appellate Division
of the United States Court of Claims) created for the first
time, under the Supreme Court of that country, a Federal court
with nationwide jurisdiction.14 The apparent success of this
endeavour has provided fresh stimulus in that country to the
suggestion that there should be created a general or rotating
appeals courts for the United States, between the present
Federal courts and the Supreme Courts.

THE PRAPASED . AUSTRALIAN COLRT GF RAPPEAL

These developments in Australia, Canada and the United

States find reflection in the preliminary view of the
Australian Constitutional Commission's Committee on the
Australian Judicial System.l5 The reforms proposed in that
Committee's discussion document provide a third reason for
reviving debaye ob the appellate arrangements of Australia. The
committee expressed opposition to the proposal of a further
Australian court of appeal immediately below the High Court,
with appeals lying to it as of right from the present appeal
courts of the States. The primary reasons given for the
Committee's conclusion are the increase in time and cost of
litigation which would follow the advantage thereby procured by
well funded litigants and the difficulty that could arise in
securing suitable appointments as appellate or trial judges
below the appeal court. Nevertheless the Committee did favour
the establishment of an Australiam Court of Appeal to replace
the present State, Territory ané Federal appellate courts.l6

The discussion document is circulating at this time. It is




bound to attract professiconal and community interest. Those who

contemplate embarking on the creation of a permanent appellate

court. especially a naticnal one, should reflect carefully on

the circumstances which led to the creation of the New South
Wales Court cf Appeal. They should also consider the experience
of that Court since its establishment. It K remains the only
available Australian experiment from which it may be possible
to derive instruction concerning the likely developments if
such a step were taken in a broader and national context.
Moves, towards other permanent appellate courts ip Australia

Recent deuelopmenis i A‘B\"Qho.f] caurts

suggest$ that the notion of permanent appellate courts may be,

at last, attracting interest in other Australian jurisdictions.
In Queensland, a proposal for the establishment of a permanent
court of appeal, similar to the New South Wales Court of
Appeal, was made early in the 1980's. The proposal came to
nothing. It is understand that a similar proposal may be again
under consideration in Queensland.

In the Northern Territory of Australia, the Supreme Court,
Act 1979 {NT), which replaced the Northerp Territory Supreme
Court Act 1961 {Cth}, provided, in Part III for a "Court of
Appeal”. By s 5(2) of the first mentioned Act, the Supreme
Court "when exercising its appellate jurisdiction ... may be
knowr as the Court of Appeal of the Worthern Territory of
Australia™. This provision was not brought inte effect until 12
March 1986. Before that date, appeals lay to the Full Court of
the Federal Court of Australia. This arrangement has now been
terminated. However, although the name chosen for the Northern

Territory appellate court is "Court of Appeal”, and although




that Court may be constituted to include viﬂgg

judges who also hold commissions as Judges of

of the Northern Territory, it is clear that y
basically the same as that of other States,n;
court of the Territory ip.bapg. ¥o separatea{
with permanent appellate judges has been cong-
1n addition to the preliminary views of,
the Constitutional Commission, suggestions mt=
time to time for a special Federal appeals cﬁ
divesorrefine: Raol Gutt o Postodia T
canada and the United States, where there are, !
appeal courts, are often cited. Specific prog .
madge in this copnection concerning the refo:mr
court of Australia and its arrangements foragi
Act. Sir Harry Gibbs suggested in August 1985
family law c¢ases could lie to a court comprisj
Federal Court judges. Originally, the Full Cmr
Court of ARustralia was constituted by judge;e
court along lines analogous to those establish
Courts sitting ip bangc and in rotation. Howeve -
Eamily %Law Act 1975 (Cth) was amended by the|
and the amendment of s 22 of the Act. By thest:
Appeal Division of the Family Court of Austrar
particular Family Court judges have been assig
Division. Six permanent Appeal Judges are pIot
including the Chief Judge of the Family Courti-
pivision of the Family Court of Rustralia, cox
specialist appellate judges {albeit appointed!.

and supplemented by many acting judges) repref
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towards the recognition of the different function that is
involved in appellate judicial work. It was, ultimately, the
recognition of that difference, and of the need to eﬁhance the
availability of appellate review that led to those reforms in
England to which, ultimately, the later Australian judicial
appellate changes can be traced.

Deriving lessons. from the NSW Court eof Appeal

In summary, the debate about our appellate courts under
the High Court of Australia should be revived. The
considerations which make it appropriate now to de so include
she tecent tecmmnation of all oppeals to the Pr[Vy Council m)
1986; the need for special leave to secure appeal to the High
Court of Australia:; the consequent changing role and large area
of practical fipality of the appeal courts in Australia under
the High Court; the pressure which has been building up in the
legal profession for a further level of appeal, as of right;
the suggested reforms put forward by the Constitutional
Commission; and the tentative steps taken in a number of
jurisdictions (most clearly in the Family Court of Australia)
to designate permanent appellate judges. The coincidence of all
of these moves, together with the completion of the first 20
years of the operation of the Mew South Wales Court of Appeal
make it especially appropriate to consider the experience of
that court. From its history and operations may be derived
lessons for other jurisdictions in Australia. The publication
in 1987 of the first Appual Review of the Court of Appeall® for
the first time, provides data which, it is suggested, might
assist those responsible for determining the future directions

of Australia's appellate system.
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ENGLISH AND COLONIAL APPELLATE ARRANGEMENTS

The notion of separate courts to hear appeals from trial
courts, was not generally accepted in England, at the time of
the establishment of the Australian colonies. Accordingly it
was not part of the inherited legal insti%utions of Australia.
In Tudor times, in England, serious conflicts had arisen
between a number of bodies, (including the Star Chamber and the
Privy Council), and the common law courts concerning the power
nf the fFarmer +r rawviow Aericimne ~Ff +the Tatdar Trn 1847 | +ha
Long Parliament tock advantage of its victory to abolish or
control those tribunals which had been regarded as the bulwarks
cf executive tyranny.19 Although primarily directed against the
Star Chamber, the Act of 1641 alsc prohibited "His Majesty or
his Privy Council” from adjudicating upon questions relating to
“lands, tenements hereditaments, goods or chattels of any of
the subjects of the Ringdom". After the Restoration, the Stuart
Kings did not restore the unpopular jurisdiction of review in
England, Howevér, the jurisdiction of the Privy Council, later
exercised by the Judicial Committee of the Privy Council, had
not been excluded in the case of British possessions beyond the
seas. The Act of 1641 had never extended to the "foreign
plantations"; as such possessions were at first called. Appeals
from such overseas jurisdictions lay to the Privy Council at
the time the Australian colonies were established.20 put in
England, with anomalcous and special exceptions, a general
process of appeal was at that time limited to the writ of
error.2l This writ was really an original proceeding before

another court (viz King's Bench for the Court of Common Pleas;
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,53ﬁhg Excheguer Chamber for the Exchequer ané King's Bench;

;. Parliament as a High Court of final resort}. The review
available was very restricted, essentially being limited to
errors apparent on the face of the formal record of proceedings.

Initial colonial appellate arrapgements in Australia

_ The first civil court established in the celony of New
South Wales was created by Letters Patent issued on 2 April
1787 coinciding with the departure of the First Fleet,
Provision was made in the Letters Patent for an appeal from the
céﬁrt te the Governor of the Colony. A further right of appeal
g#;;t:u L wiitd Lally 40 Guudivad, DUC Qiity AL MQLe TaAAnl osuw
pounds was involved. It was nearly forty years later that the
Supreme Court of New South Wales, which is continued by the
Supreme Court Act 197022, was created and Sir Francis Forbes
teok office as Chief Justice on 17 May 1824. He was joined
later by Justices Stepheun and Dowling. Within the Australian
colonies, the unsatisfactory features of appellate review were
to become, as the 19th Century developed, one of the factors in
the Federal movement. A "Local Court of Appeals" comprising the
Governor in Council was scarcely satisfactory. Such a Local
Court of Appeal for New South Wales and Van Diemen's Land
existed until 1828. Appeal to the Privy Council in London
involved such cost and delay as to be a serious inhibition upon
the practicﬁl availability of appeal or review. The Supreme
Court in Sydney had, from at least 1833, followed a procedure
in criminal and court trials by which single judges could refer
points of law to the full Court, The first recorded case of an
application to a Full Court for a new trial occurs in 1845. The

passage of the Admipistration of Justice Aot 1840 provided the
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first recognition of the Full Court's entitlement to move

beyond the then English procedures. Section 5 of that Act

provided for review of the decisions of the resident judge at

Port Phillip by way of "appeal or otherwise" by the Supreme

Court in Sydney sitting "in Bancco", A general Australian court

of appeal was proposed; as Quick and Garr;n point out, as early

as 1849. The idea recurred frequently during the 19th Century.

It ultimately came to fulfilment in 3 73 of the Amgiralian
Congtitution. The idea was constantly stimulated, particularly

in the Second half of 4w, niveleenth Century™ 11 closelopmands ineh vreare,
then occurring in the United Kingdom itself.

Coinciding with the establishment of the Supreme Courts
in Tasmania, New South Wales, Cevlon and other British ¢olonies
and as part of the moves to reform and raticnalise the
administration of justice in England, steps were taken by the
Imperial Government to enhance and centralise certain
procedures for appeal. In 1833, a special committee of trained
lawyers and ecclesiastics for ecclesiastical causes was set up
for the administration of justice falling within the continuing
jurisdiction of the Privy Council. This Committee was called
the Judicial Committee.23 Its composition underwent
modification by subsegquent statuteg and practice in the century
and a half which followed. Its composition became, in effect,
the same as that of the Judicial Committee of the House of
Lords, together with additional colonial and later Dominion
Judges and Judges of superior courts who were members of the
Privy Council although not members of the Eouse of Lords.

A9th _Century appellate reforms in England

It had been established that, in Chancery, where there
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-was no formal record, a review on the merits existed in the

form of a rehearing by the Lord chancellor. In 1675 it was also
established that an appeal lay to Parliament. That appeal came
to be exercised exclusively by the House of Lords. These
arrangements were radically changed in 1851. In that year, a
development took place which was to affect the subsequent
development of appellate institutions throughout the Empire and
later the Commonwealth of Nations. It was said at the time to
be the greatest change in English law since John de Waltham
invented the writ of subpoena in the reign of King Richard II.
R Unanceny Cawrt of Appeal uays estublabed. oS an ureomeduali,
court of appeal between the Chancery Court and the House of
Lords.2? It was constituted by two "Lords Justices"™ and the
Chanceller, sitting as 3judges of appeal, together with the
Vice-Chancellor or the Master of the Rolls, if the Chancellor
asked them. A regular appellate court was thus provided to
permit, as a normal attribute of the administration of justice,
an appellate review in Chancery cases, Although the Chancery
Court of Appeal did not enjoy a long life its achievement was
significant. The first Lords Justices "carried the standard
into the modern Court of Appeal™.25

The Court of Appeal in Chancery, along with the Court of
Chancery itself, was abolished in England by the dudicature
Act, 1873. The original plan, devised by Lord Chancellor
Selborne, was that the Court of Appeal of England would be
supreme in function, as in name..The judicial work of the House
of Lords and the Privy Council would be terminated and assumed
by a "Court of Appeal”. However, this proposal attracted

criticism, especially from Scottish, Irish and colonial

T ol A L G ML S5 o 18— ot Bt 5
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in 1876, Lord Chancellor Cairns reversed

in

abolish the House of Lords and the Privy

v eéginé England with a "two tier" system of

P ves to this day. such a system has beepn

lfts'bf the Commonwealth of Natiens and it is
Judlclal arrangements of. New South Wales. The

ior Jnshtutlonal reforms in England occurred in
In'fhe former, limits were placed upon appeals

by Cﬁhrt which proceed to the Court of Appeal.

ere'nét to progress fu
ralowe ob . Grarkst Appaok oF B, Heaa

of Appeal assumed

rther to the House of

the lattery the Court

cr1m1nal appeals by the establishment of the

oh of ‘¢he Court of Appeal. As Was remarked in a

: ory of the English Court of Appeal given in

by the then Master of the Rolls (Sir Raymond

Lord Evershed‘ 95% of the appeals in civil

ated in the Court of Appeal and did not proceed to

Lotds.:ﬁ higher statistic applies now to criminal

'gherrétatistic obtains in respect of cases in

rare for a graduation address to influence

;bménﬁs in the structure of a country's courts.
éfrsir Raymond Evershed, at Melbourne

n 1951, plainly influenced thinking about appellate

stralia in the fourteen years between its delivery

Wales Court of Appeal.
influential journals,

on a number of occasions
lso referred to in the
which preceded the

cuit Courts (Bmendment)

was established.
5 arese from the
he establishment of a
then existing appellate
£€5 do 1il all viuta
rt. Sir Raymond Evershed
the House of lords and
lcant modification of the
Appeal. He said that the
lourt of Appeal of its
rhis necessarily required
it would not be
mspired, to do as had
» that time, namely to
idges sitting in a Full
1is organisational model
1land, Sir Raymond
+ the establishment of a
Wales and a framework
itralian jurisdictions.
& Court of Appeal, as

‘e as follows:-




Appellate work typically involves functions and
skills different in kind from those performed by
trial judges.

A permanent court of appeal is likely to result in
an improved quality of judicial performance, by
attracting and permitting the appointment of
appellate judges of the highest ability to perform
the gspecizl duties of an appellate court;

The creation of a permanent appellate court also
recognlses the fact that such a body will, in
prockice, be the Firal cessrt forthe ovemb&km{ﬂ
bulk of the cases coming to it.

Just as in the highest tier, a permanent appellate
court is necessary, 50 in that tier which disposes
of the overwhelming majority of appeals it is
desirable that a permanent court of appellate
judges should be established. Only in this way can
the primacy of the appellate court be assured.
Evershed suggested that there was "no obvicus
primacy” in a court comprised of a rotating
membership of judges, all of equal status;

The necessary attention to the principled

development of the law in an appeal court could

better be secured by a comparatively small court

of judges operating in repeated interaction with
each other;

Evershed also pointed to the need to avoid the
appearance (or still worse the actualityl of

appellate judges tempering their decisions
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concerning the judgments of their colleagues by

the prospect that, some time later, their

colleagues might be sitting in review of their

judicial performance. Whilst indicating that this

consideration need not be given "¢reat weight", it

was nonetheless mentioned by:-Evershed. It is a

reason of principle fregquently advanced for the

establishment of a permanent appeal court. Only by

its separation from trial courts could the reality

and appearance of complete independence on the

ost of aapa&m&ﬂ@shxsamms&{n@qs

trial judges review each other's work, the risk

exists that the public¢ and the legal profession

will believe that, occasionally, appellate review

may have been influenced, even unconsciously, by

the pressures of comity and collegiality with

brethren., This is a risk which the creation of a

separate appeal ¢an diminish or aveid,

To the above reasons, a number of additional reasons were

offered in the New South Wales Parliamentary Debates of 1965

which preceded the establishment of the New South Wales Court

of Appeal. They included -

{(7) The mechanical and practical problems which arise,

from having a rotation of judges especially in a

court with a.heavy workload. Judges who depart

from the appellate tribunal and return to trial ~

work, including sometimes trials at centres

distant from the court of appeal, may find the

task of writing Jjudgments, often without the




(9)
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availability of adequate research resources, a2
burdensome interruption to their duty of presiding
at trials, Opportunities for consultation and
discussion with appellate colleagues are
necessarily reduced by dispersal of the bench when
it is constituted by rotation to hear appeals. The
cohzrent development of legal principle and the
avoidance of unnecessary differences may be
secured by the opportunity, to sit together daily,
to discuss issues involved in reserved judgments.
Toe applicaing of peerpressure fo oosure the
prompt delivery of judgments, is enhanced in a
permanent appeal cgurt and reduced by rotational
arrangements;

Connected with the foregoing is the greater
likelihood that a permanent appellate court will
be in a superior position to develop consistent
legal principles to secure consistency between
appellate decisions even when delivered by the
court differently constituted. Where it is
appropriate, an appellaté court is alsc typically
better able to develop the common law in a
principled manner than will be a court of
constantly varying composition?8;

Finally, thefe is the example of numerous
permanent intermediate courts of appeal in other
jurisdictions of the common law, including in
England, the Canadian Provinces and New Zealand, 29

where the basic system of law is the same and the




operational needs of the legal g

virtually identical.

These were the principal reasons of ferg:
establishment of the Court of Appeal of New
if not all of them would seem to apply with e'l
the other Australian jurisdictions which haVe:
with the Full Court arrangements discarded 81;

eal in New Sout

.court of a

Proposals for .

By the 1$60s, many propcsals were being
Wales for a permanent appellate court. In 19
Attty General @&.r. R erﬁl MLSL) T
'permanent appellate court in the State with i

Bar Council. According to his observations ip

debate of the 1965 Bill, the Bar Council reco !

constitution of an appellate -ourt "of the ty

proposed” .30 He explained the Bar Council's r
"The reasoh actuating those who considel‘yh
that time was their objection to a syst‘
judges to sit in the Full Court. The I,

developed over the years, not of having

judges sitting in the full court, but of}

time to time each judge in turn as a :uen[;

certain disadvantages which the constitw
of appeal would overcome."31 L
However, in office, Mr., Downing did not[é
recommendation of the Bar. He decided that 1tl
preferable to amend the legislation governinq!i:,
to give the Chief Justice complete administratf,;

constitute the Full Bench "not on & roster sysfj




selecting the judges most competent to deal it

type of appeal that was to come before the
contemplated bringing up a judge from the Dar
specialised jurisdiction of the Court in e
an appeal, for example, from the Land and V.
Chief Justice would include a judge from.tmt
the constitution of the bench. This idea hy
part, in the former constitution of the Fully

upon appeal from judgments of the Supreme Co

Territories, by the provision that, in éuché;
Federsl Court wadd ke, eanshiarend -ty el
of the Territory court.32

In addition to the support of the Bar &
appellate court, it appears that succeedinqg
also informing the Governments of the day, of
for the establishment of a permanent appell
Leader of the Government in the Legislatived
Bridges) speaking in suppert of the 1965 Bﬂ{g
fact - ;

"Both the present Chief Justice and th

office, the present Lieutenant—Governmi

Street, have, over the years, urged that

made for two appeal courts, sitting reg

I
the corganisation of the court shoulg bei
provide for a special appellate as dinii
first instance, jurisdiction."33 a

The reorganisation of the New Ze@land a

with the establishment of the present New Zeil '

Appeal in 1957 provided further stimulus to ﬁZ
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As appears from the Parliamentary Debates, Mr. Downing revealed
that he had visited New Zealand and discussed the then new
appellate arrangements of that country before coming to his
conclusion that a separate appeal court was not warranted.
However, he recorded that "it was fair to say" that the only
criticism directed by New Zealand practitioners against the New
7ealand Court of Appeal was "the fact that it had been given
jurisdiction in coiminal appeals".34 He therefore welcomed the
provisions in the 1965 Bill, excluding criminal appeal from the
prooeeed new Court of Aoneal.

Coinciding with the professional and political discussion
ip New South Wales of a permanent appellate court was academic
and professional pressure in the same direction. In October
1964, an editorial statement in the pustralian Law Journal
reviewed State appellate courts, in the context of the
"pressing need for the establishment of further Federal
courts". In late October 1964 Mr. Downing had announced that
the establishment of a permanent appellate court had been under
investigation for some time and that it was hoped "to introduce
a bill on the subject early next year" [1965]1.35 The editor of
the Law Journal urged that it would be appropriate to consider
a new system for appeals from State courts to deal with "all
appeals in non-Federal cases" to coincide with the finalisation
of a "new system.of Federal courts". Reference was again made
to the speech of Sir Raymond Evershed in 1951 and to the
establishment of the New Zealand Court of Appeal, a deveiopment
which, it was claimed, had not been regretted in that country.

The comment concluded:




"The establishment of an appeliate division bas indeed

been under.consideration in New South Wales for some
years., There are, of course, problems associated with
setting up the Court, but these must be faced sooner or
later and we take leave to suggest that the present would
be an appropriate time to deal with-them."36
It was in this con%ext that there occurred the political
event which overtook the more modest proposal of Mr. Downing.
The election of the Askin government in 1965 led to the
introduction of legislation with three initiatives designed to
imEENe Fhe, sdminsidon of jastice 10 he Stoxe. Tbe Pt
such initiative was the creation of a lLaw Reform Commission for
the State. The second was the creation, by legislation of a
permanent Court of Appeal. The third reform was the abolition
of the use of juries in road acecident cases. Only the third
attracted widespread controversy, debate and opposition within
the legal profession. Noting that the "three major alterations”
in the institutional machinery of justice in New South Wales
which had followed the change of Government in ﬁew South Wales,
the Apstralian Law Jourpal commented, in relation to the
permanent appeal court:
"This is a step which has been widely recommended ... and
should contribute not enly to the expeditious giving of
judgments and the efficient handling of the appellate
work generally, but‘also to a development of a coherent
judicial approcach and a high level of quality in the
elaboration of grounds of judgments.“37
The provisions of the Supreme Court and Circuit Courts.

{Amendment) Act 1965 establishing the Court of Appeal, were
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also reviewed in the Journal. Its jurisdiction and the
appointment of the first members of the Court were duly noted.38

pParliamentary Debates op the Bill

In the Parliamentary Debates on the 1965 Bill, only one
matter of substance emerged in contention between the political
parties. One other matter, which concerned the Opposition, was
conceded by the Government's proposal that criminal appeals
should remain the province of the Court of Criminal Appeal,
constituted by the Chief Justice as provided by the Crimipal
Appeal Act 1912.3% This concession distinguished the New Soutb
Wales Gowt c&‘@mml.{nmim..ﬁmadm,. Boymoal. Gosts of
Appeal, the New Zealand Court of Appeal and the English Court
of Appeal as it was to develop. It remains a source of concern.
The justification given for retaining a separate Court of
Criminal Appeal for criminal appeals was that such a court had
already long been established by legislation, that particular
urgency in the spéedy determination of criminal appeals was
more essential than in civil appeals40 and that matters
concerning the liberty of the subject and the level of sentence
should be left to the Supreme Court sitting jip bang. determined
by members familiar with the day to day administration of the
eriminal law.%l No attempt was made to distinguish that class
of case from others in which a similar argument could have been
mounted, such as review of the adequacy of damages for personal
injury. A further consideration was the fact that, at that
time, (although not after 1966} the Court of Appeal in England
was not involved in ordinary criminal appeals.

The matter of contention expressed by the Shadow

Attorney-General (Mr. Downing) was one which was socn to emerge
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in the Supreme Court. It related to the status and precedence
to be accorded to the new Judges of Appeal. As Mr. Downing
pointed out, seniority, rank and precedence were sensitive
guestions. Assigning a higher seniority to a new appellate
judge over, say, a judge performing the important tasks in the
Commercial List might result in a disturbance of established
seniority which might not be warranted.%2 The particular
inconsistency of assigning a higher rank to the Judges of the
Court of Appeal than to judges who might make up the Court of
Criminal Appeal, but not be permanent appellate judges, was
Cefarced 19 by (i Qowalng . AN omerdment uns &as\odan%ibi
the Opposition, although not ultimately pressed, to delete the
provisions of the Bill according higher seniority, rank and
precedence to the Judges of Appeal. It was the only substantial
amendment suggested to the Bill. Otherwise, Opposition members
generally welcomed the Bill, agreeing with the Government that
it was desirable that it should be afforded the opportunity to
work. The Government refused the foreshadowed amendment to
delete the assignment of higher status to the Judges of Appeal.
It was explain.d tuat such a provision.was necessary for a
court which would be regularly sitting in judgment upon the
judgments of other Supreme Court judges.i4

In the event, the anxiety of Mr. Downing on this issue
proved perceptive. The introduction of the new Court of Appeal,
and the assignmwent to it of some only of the senicor judges of
the Supreme Court (fogether with the appointment to it of two
Judges, appointed virtually directly from the Bar (Asprey, JA

and Holme=z, JA) caused rifts in personal and professicnal

asscciations. This had been foreseen by Chief Justice Herron in
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his report to the Government following an overseas study tour

which resulted nonetheless in his recommendation that a

permanent court of appeal should be established -~

"In a court the size of the Supreme Court of New South
Wales, such a reform [the establishment of the permanent
Court of Appeal] seems unanswerable, although in its

initial stages it may cause some internal difficulties.

These were successfully negotiated in New Zealand where

the reform now works well,n45

In the nature of such controversies, although widely
kposn Wn 0. legol. profmusey, it wes e kooun in dbe

community generally. A hint of the deep feelings which were

caused by this disturbance of senjority in the then Supreme

Court can be seen in the obituary written by Else-Mitchell, J

following the death of the Hon.. Bruce Macfarlan who, like

Else-Mitchell, J had been a senior judge of the Supreme Court
not appointed to the Court of Appeal. 46

The Judges of Appeal
Amongst the persons appointed as Judges of Appeal, one

was to become the present Chief Justice of Australia (Mason,

JA). Two were later to serve as Justices of the High Couxt of

Australia (Jacobs, P and Walsh, JA). Another Judge of Appeal,

was later appointed Chief Judge of the Federal Court of

Australia, an office he still holds (Bowen, JA). Since the

establishment of the Court of Appeal, there have been five

Presidents, twenty Judges of Appeal and twelve additional
Judges of Appeal appointed. The Presidents have been Sir Gordon
Wallace (1966-70), Sir Bernard Sugerman (1970-72), Sir Xenneth

Jacobs (1972-74), and A.R. Moffitt (1974-84). In addition, 15
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permanent Judges of Appeal have held office. There have been 17
additional Judges of Appeal appointed under s 36 of the Supreme
Court Act 1970. By an amendment to that Act ip 1973, the Chief
Judges of the Supreme Court are deemed to be additional Judges
of Appeal. However, it is rare for the Court of Appeal to call
upon the services of additional judges. It has done so in
particular cases, as when Rogers J, whe is in charge of the
Commercial List of the Supreme Court, sat as an Additional
Judge of Appeal in an early test case on the availability of
the Mareva injunction in New South Wales.4? Generally, the
Lourt oL Appeas 1§ com-h-i:u‘ced @[&JEN.&H b\]‘[h@.%ﬂlmm
Judges of Appezl. Ocecasionally the Court sits in a bench of
five judges. that constitution is reserved for cases of clear
importance, where an application is foreshadowed to reargue

previous authority of long standing4B or where a difference has

arisen in Pivisions of the court of Appeal differently

constituted. Normally. the court of Appeal sits in a pivision
of three judges. It is usual for there to be two Divisions of
the Court sitting for at least three and often four days each

week.

workload gf. the Conrt of. Appeal

The first Apnual Review of the New South Wales Court of
Appeal anneXxes a large number of gchedules and charts
concerning its work. This material sets out a great deal of
ipformation concerning the work of the Court and of the Judges
of Appeal who constitute it. No other pustralian court has
previously made such information publiely available. The High
Court of Austraiia?? and the Australian conciliation &

Arbitration Commission50 are required by statute to deliver an
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annual report to Federal Parliament. The Judges of the Supreme
Court of Victoria are also required to produce an Annual
Report.51 In the United States Federald? and State33 superier
courts are typically required by statute to produce annual
reports. These reports are a source of a great deal of
informaticn upon the performance of the courts which made them,
The obligatigr to produce such reports directs the attention of
the judges to the necessities of efficient management of court
business and to the obligation of regular accounting for their
stewardship of an essential organ of government. There is at
Preseny oo s’:oh&ml ahlgphion upon dht Federol Burh of

Australia, the Supreme Court of New South Wales or most other

State and Territory Supreme Courts to produce an annual, public
report. In the past, the Supreme Court of New South Wales has
not done so. Doubtless in every case, as in the New South Wales
Court of Appeal, there have been internal, confidential
statistical collections.
The Judges of Appeal gave as the reasons for now making
public an annual report, the feollowing:
(D] The legitimate interest of the public, the judiciary and
the legal profession. to have knowledge about the work of

the Court of Appeal; .

(2) The desirability of providing an accessible means of
monitoring the appeal process in New South Wales and a
vehicle for providiné information, of legitimate public
and professional interest, cencerning that process;

{3) The desirability of providing comparative statistical
infecrmation concerning the work of the Court of Appeal.
together with commentary on irends derived from such

statistics;
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(4} The advantage of providing the Court itself with
comparative statistical information, by which to measure
and assess its own performance; and

(5) The opportunity provided to report upon matters of
concern arising out of the business of the Court of
Appeal.

Contained within the Apnnuzl Review of the Court of Appeal
is a schedule c¢ollecting the suggestions for law reform made by
the Judges of Appeal during the year. This is also the first
time such a collection has been attempted by a court in

fusiralia, albmgh s 28 of the 358 (Vi)

appears to contemplate such a procedure in that State. In civil

law countries, it is quite normal for appeal courts, in
reporting annually to the legislature, to list for attention
those matters which have been considered during the year by the
court to merit legislative attention. In the past, in
Australia, such suggestions have tended to disappear into the
law reports. Law Reform bodies now collect, and note in their
annual reports, many such suggestions.54 The schedule attached
to the Annual Review provides a useful source of legislative
ideas and a permanent reminder in the case of legislative
inaction.

However, the most important statisticé annexed to the
Review are those which demonstrate the gradual growth of the
work load of the New South Wales Court of Appeal, the changing
nature of its work and the consequent increase in the burden
upon the Judges of Appeal.55 See Table 3, This burden is
aggravated because of the decline in straight forward and

simple appeals (eg damages assessments) and proportional
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increase in appééls in complex litigation.3® These changes
affect npumerous other statistical preseptations, including the
necessary length of hearing times for oral argunent, the
consequent delay in listing for argument, delays in delivery of
judgments and the reduced number of appeals suitable for ex
tempore judgment. All of these statistics-are provided. Two
charts, attached to the Annual Review show the overall growth
of business of the Court of Appeal, since it was established. A
more detailed analysis since 1978 of the appeals listed and
heard, demonstrates also the declining numbers of appeals
clispased of Dsie.x W&JME{W\E& Brother schedule shows
the absolute fall away in the assignment of the Judges of
Appeal to sit in the Court of Criminal Appeal.=® Although there
was substantial participation by the Judges of Appeal in the
Court of Criminal Appeal between 1980 to 1984, more recently,
save for the case of R v_ggggbgsg which was concurrently in the
Court of Appeal, and the Couxrt of Criminal Appeal and in which
the Court of Appeal was constituted by five Judges of Appeal,
the Chief Justice has changed his policy. He no longer assigns
the Judges of Appeal, other than the President, to sit in the
Court of Criminal Appeal. Nevertheless a significant and
inereasing part of the jﬁrisdiction of the Court of Appeal
itself now includes criminal law guestions, notably arising out
of applications for prerogative relief. That aspect of the
Court of Appeal's work is increasing. It would be incorrect to
classify the Court as a one of civil law only.

One other feature of a permanent appellate court should
be noted. It is the facility which stable membership of a

collegiate body permits to ensure experimentation and
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innovation in efficiency procedures. These are much less
readily available in courts of large or changing composition.
The New South Wales Court of Appeal's Annnal Review shows the
large number of measures which have been introduced by the
Judges of Appeal t0 tackle the problems of delay in the Court.
As the Review demohstrates, business meetlngs of the Judges of
Appeal take place every fortnight at which the operation of the
Court, the state of its list, the outstanding judgments ang
other hcuse keeping problems are reviewed around the table.>9
Constant attention can be given teo the introduction of new
practices, new modes for the presentation of judgments, the
introduction of new technology and consultation with the
profession with a view to improvement of the performance of the
Court. It is much mere difficult to achieve innovation in a
large body of constantly changing composition. It may not be
doubted that the New South Wales Court of Appeal has been able
to cope with its changing and rapidly increasing work load eonly
because of management procedures possible in a small group of

judges of fairly constant composition.

Whether the problems the New South Wales Court of Appeal
faces are identical to those of other jurisdictions in
Australia is a subject for further analysis. The statistics and
other information contained in the first Appnal Review of the
Court at least provide a basis for grounding that discussion in
facts. The reminder of the arguments advanced in this rna
by Sir Raymond Evershed more than 30 years ago, should elevate
the consideration of the arguments for permanent appellate
courts to a higher ﬁlain. What is at stake is not, ultimately,

professional dignity and the status of a few judges. It is not
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even the attraction of the most talented lawyers to judicial
office or the provision of another level of effective review of
contentious cases. What is really at stake is the most

efficient means of providing appellate review and at the same

time developing consistent and wall thought out legal

principles in an age of rapid social and technolegical change
where, inevitably, only a very small proportion of cases can
reach the ultimate court of the nation.
If the conclusion is inescapable, as I believe it is,

that all of these objectives are better attained for the good
aommirtf‘wmnmy, by permanent.ogpeliala goutls, the
debate sparked by Lord Evershed 30 years ago, which produced

the New South Wales Court of Appeal, could, with advantage be

revived in Australia at this time,
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TABLE 2

bl =T OF AFFLILALE TO = FROM THE FEDERAL % STATE @FFEAL COURTS 1IN 1986

AFFELLATE JURISDICTION NO. OF NO. OF CIvIL SFECIAL LEAVE
BFPEALS MOTIONS AFFLICATIONS TO
HiGH COURT OF
BUSTRALIA GRANTED

PELoRaL LUdE L Ur AUS e L
Pl LDURT OF ol Tison Lo
MEW COUKT OF AFFEARL

YIC FULL COURT

CLD FuLL COURT

Sf FULL COURT

Wa FULL COURT

TAS FULL COURTY

NT COURT 8F AFFEAL

1. AFPFELLATE  JURISDICTION - FEDERAL COURT OF AUSTRALIA includes
civil and €riminal acpeals for 1986,

2. AFFELLATE JURISDICTION - FAMILY COURT DF AUSTRALIA includes
civil and criminal arpeals for  19B&. The MDTIGNS figure
represents the number of callovers in the Family Court for i19B6.

. %the MNO. OF AFFEALS resresents the number of civil appeals -
actually teard and disposed of within the desianated

Jurlzdictions excent in the Federal Court of Appeal. where thers

18 no differentiation between civil and criminal aopeals.
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FODTNOTES
The historical and statistical materials in this article
are derived from the Apnual Review 1986 of the Court of
Appeal of the Supreme Court of New South Wales, Sydney
1987.
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