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1. INTRODUCTION

Journalism is & risky occupation. At home, a journalist may be subjectled to
legal proceedings for defamation, obscenity, blasphemy, sedition er breach of
the obligation of confidence. A journalist may be required, against ¢thical
rules, to disclose confidential sources of information.! Alternatively, a
prosecution may be brought for contempt of court or ceiminal defamation.?
As a resull of such brushes with the law, a journalist may [ose sleep at night,
reputation, money, or (in extreme cases) liberty.

But these perils pale into comparitive insignificance when contrasted with
the risks journalists Tun in time of war or armed conflict. In such times,
journalists may become targets, lose their lives or suffer serious bodily injury.
They may do so simply because the pecupation takes them to a dangefous
place. Sometimes they may suffer because of ill considered or foolhardy
conduct. All too frequently, and especially in times of civil unrest, journalists
may become targets, by the very virtue of their profession. Those who bring
bad news, or are seen as playing an adverse role in the propaganda batile so
essential to modern warfare, sometimes become (he enemy. In the case of
journatists, they do not suffer attacks because of the ¢clothes they wear or the
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appearance they present. Nor may their misfortunes be traced to things they
see which combatants feel ought not (o be seen. Their special vulnerability
arises because of their occupational duty Lo investigate controversial matters
and to communicate Lheir findings quickly and to many persons. With the
new technology of informatics, the ability to communicate news and
information has increased enormeusly, The new technology has increased at
ance the influence and vulnerability of the journalist.

There are reported cases of journalists who have entered war and combat
zones as armed mercenaries, regarding reporting as a2 minor sideline of their
involvement. For the most part, however, journalists are noncombatant
civilians. Their assertion of the privilege to see and report is not always
appreciated by those who would prefer, for whatever reason, secrecy or
control of information. Likewise, those societies indifferent or hostile to the
notion of the independent reportage of information {or critical of what they
see as the biased and orchestrated reportage of news) react unsympathetically
to such journalistic assertions of right.

The purpose of this essay is to trace the developmeats for the protection by
international law of journalists and reporters engaged in war and combat
zones. Wider questions, such as the particular obligations of journalists in the
special dangers of the nuclear age and the impact of journalism on the
capacity of liberal democracies to engage in conflict, are beyond the scope of
this review. Its purpose is principally historical and descriptive. Just as the
new lechnology of communications has radically altered the function and
influence of the journalist, technology has also altered the nature of war and
conflict. As well, developments have been occurring in International
Humanitarian and Human Rights Law which have relevance to the
protection of journalists. It is intended first to sketch generally the relevant
branches of International Humanitarian Law; then to outline developments

critical for the protection of journalists, Finally, a few general conclusions will
be drawn.

II. INTERNATIONAL HUMANITARIAN LAW

Interpational humanitarian faw has been defined as that considerable
portion of international faw which owes ils inspiration to “a feeling for
humanity” and which is “‘centred on the protection of the individual™.?
Alternatively it has been described as “those rules of international law which
aim to protect persons suffering from the evils of armed conflicts as well as,
by extension, [from] objects not directly serving military purposes for
them™’.¢ Either definition will suffice for present PUFpOSES,
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ternational humanitarian law may convenienl.ly be seen as comprising, in
disll[:n‘::l t?:la?mhes, the law of war and of human rights.t The law of war is, |g
turn, comprised of two major bodies of law, namgly _lhe. law of the Hagdue 1am !
the law of Geneva. The former regulates hostilities from the con rc DI‘
military operations and is properly referred lo as the law of Wa'x:. 'I'hc;:1 zwvl l?
Geneva proteets those no longer able to fight, “hors de combat "_su das e
sick and wounded as weil as noncombatants. Also prpperly referred to ;s
humanitarian [aw i3 that law which has been and is being developed by the
International Carmmittee of the Red Cross (ECRC). This law is sometimes
w of the Red Cross. .
kn%\:: ?as\:hgfl a\7\,'stt1?,fwhich has its application in qermed circumstances, has
been much widened in recent years, However, by its nature it is not intended
to apply at all times. Human rights law, on the other ha.nd, seeks to guarantee
fundamental rights at all times. Inevitably, hur'nan rights law will have its
fullest expression in times of peace. This is especiaily so as lhe.rule's of humm}
rights law often themselves provide, in terms, f_or derqgatuon in times o
emergency o conflict, It is in such situations that international humanitarian
i i 4 ]jes- - B .
Ia}%h%c;e&a:gllﬂ}r pggmoler of international h!.lma.nit:-:_nan Jaw Is l_he _Umted
Nations Organisation (UNO}. A branch of international humanilarian law
which tends to be more ideological and more politicised is that relating to
human rights. UNO is keenly interested itself in tl'_ne development of hu_man
rights law. The Universal Declaration of Human Rights and.ﬂ}e International
Covenants, including the International (_Iovcna.m on Civil and Polmgd
Rights are increasingly well known. Their development has occurred in
political fora. Their enforoemrcnl lii ger:!e.;:u;f speaking, dependent upon the
initiati rmber states of the United Nations.
ng; ll‘;leesg{hrgre hand, the ICRC, in developingllhe law of the B.ed Cross has
tended to be more concerned with the su!fgn_ng qf the victim of co'nﬂ:m.
Intercession with governments on behalf of victims is rarely made put_:]u:. An
ideal of political nevtrality, though not always achievable, has been simed at
by the ICRC, Writing in 1962 on a congampnr:ry ||°°e|§ a1 the Internaticnal
i . Francis-Poncet declared:
Comﬂlfgegtf nt:l :Ilizhefwgflgﬁ;:: is;:;niy one authority \qhich is not mistrusied by n::yong,
and whose impartiality, neutrality and loyalty are recolgmzed by ald, ie. the - ICRC.
Recent developments concerning the expulsion of Sgull:; Africa from the
ICRC may have strained the acceptability of that assertion in some quarters,
But, generally speaking, the ICRC has eamed a high mtemauon‘al r;pnmllon
both for humanitarian works and for the development of humanitarian law. It
is therefore significant to examine the way in which }CRC,_and ather bodies,
became interested in the special issue of the protection of journalists in time
of war and conflict.

5 Nok ) spm 1. .
6 A. Francois-Pancet cited in M. Petitgi A Ci Look and Lhe <
al the Red Cross™ (1971) b1 Jruermarional Review of the Red Croct (No.119) 63,
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III. PROTECTION OF JOURNALISTS — EARLY

DEVELOPMENTS

. For prattical purposes, the starting point for the proiection of journali
mlematlongi law can be traced 1o the Civil War in tphe United gg&?te;ﬂ?:ilﬁsp‘:ﬁ
l§63_, President Lincoln authorized the Lieber Instructions which were
binding on the armpd forces of the United States during the Civil War. These
Instructions, constiluted the first attempt to codily the then existing Taws of
war. Notably, Article 50 provided, in part: B ree

. Citizens who y an arm! h

y For wha purpase, such as sutllers, edi
reporters af journals, or contractors, if caplurt de pris ol e
e e e oy, plured may be mede prisoners of war, and be

1t is perhaps understandable that il was i i
: in the United States of i
ieriﬁgg g';al;sralfl::r the dodptll_un nghe Bill of Rights with its spec?al ‘:3::;:;
press and freedom of expression in the First A <
that attention should i i otection of
that atent reportelr‘s . first have been paid to the particular protection of
In the same year, 1863, following the icati
me year, . publication by Henry D t
Gn::il‘eva ?I' his 4 Memory of Solferino”, describing the plight o;'l;yhm:tn:(;\ Dg(l).
50 edlﬁ eﬂ_wnunded in a battle of Mfieen hours, most of them witﬁ no
{nt i . assistance, there occurved the first meeting in Geneva of the
(_?ema_ ienal Committes for the Relief of the Wounded. By 1875, that
Tgﬁzlg:; _l:e‘canée I_cnown as the Internationzl Committee of the Red éros
it is & Swiss organizati i i i .
To this day it is a Swiss rganization, although it has increasingly taken on an
In 1864, a diplomatic conference ado; i
, & diplo pted the Geneva Convention of tha
y«::rd The pretiminary work for the Convention had been done by th;
gh.erecessqr_to the ICR._C. The Convention adopted ihe 1863 resolutions, the
jef provisions of wh!c!\ were the recognition of the neutrality of me:iiml
gcm.ul:; ::::11 (l’?eml::;;?xon of refiel to the wounded, without distinction
_pecd_ ical services as a category deserving a i i
distinct treatment in time of war be; tsation R bo
: . gan the categorisation which h
::dpm:gen%::g;;nnc;. !t provided the basic idea for distinguishing u:l:nmal;sa?aenelrs1
in an internalional convention. Once that id
accepted, the issue of its expansion {as for to i journalists)
wnis onles gfa legtiltimate international debate. example to include Jourealists
n the Declaration of St Petersbur [
. § € gh renounced th
I;;;:\rlx?%g;. fz:::ll_zdmg bgll;ts.l Ay the first prohibitory declaralioneitl;:e;'lo?a‘r-
: nner of the law of the Hague, The outbreak f i
Prussian war in 1870 led to moves b YipAormyduabiv
; 701 y the ICRC to establish an agency i
l?g.;l “E: g::‘l\z‘ ::t?oﬁalg the texcha.nge of prisoners of war in that con]%ict.q';hlg
4 not mentioned them. But treatment i
pri:\jl?s-t;;m, by ana.]ogy to that of the wounded was a natural exlcnnsi:rg theie
They ado'tlewdent:i’-sm governmenis met in the first Hague Peace Confe'rence
They & pted three conventions and three declarations. In the Convenlior;
espect 1o the Laws and Customs of War on Land (Il), extensive
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provision was made relevant 1o prisoners of war. Article 13 of the convention
provided in terms relevant o journalists and in language plainly derived from
‘Article 50 of the United States Instructions:
Individuals who fellow an army without directly belonging 1o is, such #5 rewspoper
correspondents and Feporfers, suitlers, contraclors, who Call into the enamy’s hands and
wham Lhe latter think fit 1o detain, have s right 1o be treated as prisoners of war, provided
they ¢an produce & cedtilicate from the military authoritics of the army they were
RCCORpPANYIng.
It is to be noted that the protection is strictly limited. It is not available for
freelance journalists. It is available enly to those who “follow” the army.
Then, it is protective only of their status if captured. Finaily, it is contingent
on the production of an authority which demonstrates their authorisation by
the military which they are SCCOMPANYIng.

The same convention incorporated the provisions of the 1864 Geneva
Convention and provided limiled protections le civilians. The way in which
conventions were developed by processes of analogous reasoning can be
clearly seen even from this brief historical review.

In 1906, the Geneva Convention of that year replaced the convention of
1864. As well as for the wounded, protection was extended to the sick. In
1907, the second International Peace Conference was held at the Hague.
Convention X extended the Geneva principles fo warfare at sea. Convention
IV differed very slightly from Convention 1ol 1899.

With the outbreak of the First World War, the humanitarian mission of the
JICRC was extended enormously. In 1918 the Committee expanded its
assistance to prisoners of war and arranged the first visits to political
detainees. As it ihe 1870 Franco Prussian War, the focus of the Red Cross
was on individual moves to relieve suffering and (his even where a specific
mandate in internationa! taw had not yet been established.

in the wake of the end of the Great War, numerous wrilers suggested an
expansion of humanitarian law. In 1529, forty-seven governments attended
the diplomatic conference in Geneva, The purpose was to revise the 1906
Geneva Convention and to adopl a comprehensive canvention relaling to
prisoners of war. The respit was the two Geneva Conventions of 1929,

Article 81 of the “Convention relative to {he Treatment of Prisoners of War™*
provided:
Persons who follow Lhe asmed forees without directly belanging thereto, such as
correspondenis, newspaper neporters, sutllers, of contractors, who falf inta the hands ol the
enemy and whom the later think fil 10 detuin, shall be entitled Lo be treated s prisoners
of war provided they are in possession of an suthorisation rom the mililary authorities of
the armed forces which they were following.
Journalists continued to be dealt with as part of an anomalous category of
persons following an armed force but not belonging to it. The Geneva
Conventions offer no protection to journalists, as civilians. Unless accredited
by the military, they were not entitled 1o be treated as prisoners of war. Such
was the state of international law when the Second World War began.
Afer the Second World War, the first International Red Cross Conference
was held in Stockholm, Sweden, in 1948, Under discussion wefe new drafts
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of the 1929 Geneva Conventions which had been drawn up by the ICRC. A
new draft for the protection of civilians was also considered. In 1949,
sixty-lhree governments attended a diplomatic conference in Geneva. Four
conventions were adopted. The first dealing with the wounded and sick of the
armed forces, replaced the 1929 Geneva convention. The second, closely
followed the first in dealing with the wounded, sick and shipwrecked at sea, It
replaced (he Hagtie Convention X of 1907. The third, dealt with prisoners of
war, replacing the 1929 convention. The provision relative to journalists
which had been contained in the 1929 version was repeated, with some
variation, in article 13 (4) of Conventions I and 1. Again, the precondition of
accreditation by the armed forces was requited to altract 1o “‘war
correspondents™ the status of prisoner of war, For the first time reference
was made to the provision of an identity card provided by the armed forces to
the civilian war correspondent, Like a soldier’s uniform it created the
presumption of entitlement to prisoner of war status,?

The fourth convention adopted in 1949 dealt with the protection of
civilians in time of war, It was new, in that, before 1949 the Geneva
Conventions had deait excl ively with comb

It will be observed that the Geneva Conventions represent the centirepicce
of International Humanitarian Law developments. Within a very few years of
their adaption, the ICRC was taking further proposals for change, In part
these derived from the pace of developments in the feld of military
technology. In part, they could be traced to the number of intemational
conflicts conducted as undeclared wars. So far as journalists were concerned,
it was plain that the treatment of their Protection was inadequate at this stage
on a number of grounds, including the following:

(1) ‘The conventions applied only to international armed conflicts,
as made plain by common article 2. The only extension, and that
of debatable application, was in commen article 3 which applies
minimum standards of humare treatment to non international
armed conflicts occurring in the territory of a parly to the
convention, By that article, murder, torture and degrading
{reatment, among other acts, are prohibited;

(2)  The protections specifically given to journalists applied only after
capture. The only protection given to them against the effect of
hostilities was limited, being embodied chielly in the Hague
conventions applicable to civilians; and

(3  Only those journalists who had received armed forces’
suthorisation were covered. Independent and freclance
Journalists were left completely unprotected as such.

T HP. Gaser, “Protection of Jourmalisis Engaged in Dangerous Professional Misslons” {1963) 13
Inlernarsional Review of the Rei Cross (No.232) 3,5
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IV, SPECIFIC INITIATIVES

dern moves for specific and particular protection to journalists in
tin'f: enl'r?vir‘:)r armed conflict date, in earnest, from the mid 1950563&;}111.1;1::
of governments, even in the traditional democracies, had beent_am “;1 t:ne =
far as independent journalisis were concerned._'me coverage of li:je cl tao%' > of
the Light Brigade in 1854 by the first accredited war correspon ei:l prne
D o ot the e, The aespresd covarage of the Civl Wor i the
nt at the time, The widesprea Coverage :
Smﬁms“t:ms fed to the suggestion by Um?.“ General Irwin Mcpowerll“t.lhg:
journalists should wear a white unilorm “'to indicate the purily Df e
Jcharﬂaer“. 1t is not entirely ¢lear that thli1 s&ges::t?n ;:vasnlc'l;:l al;lgdée ?[1;1 ::
i 1 ., During the First Wor r, the French |
‘:ﬂ;lt,'ig:-; Euu?grsifies barxlmnged journalists from operations on their l‘mlxlus. Tl;:
British, on the other band, used war currespondents._ and [requently rqans
them (;HIccrs, The consequence was inadequate reporting pf some mat?]patgm
and a generally uncritical review of military effor_ts_ mcludl.ng a Vér;ln; yu ol
failure adequately 1o cover the atirition to ﬁ}e British armies at tipf and
on the Somme. In the Second World Wa.r. it has heg.n esumatpd tha 1531 ne
thirty-nine full fime professional journalists were kilied mnthymg Olla cir
professional duties. All major parties in that war were alert to el i?mpUga‘ltled
value of war reporting. By the time of the quesn War, in v.:l‘uch ree : ma.n 4
States journalists were killed whilst covering the campaign, the l;l))e ind
importance of the journalist {and his consequenl entitlements) wi
i i rm i y . - - .
mi;leaftllr;ﬂﬁght gﬁ‘lﬁ death or disappearance of journalists in vap?;.]s
operations in South Asia and Africa in the 1950s and 1960s the Imelrr'mu‘lu9 o
Federation of Editers in Chief at their congress in Lisbon, Porlulga ,ll:‘la e
considered specifically the issue of journalist protection. Accepting 2t the
problem had a global dimension, they referred the matter o the I'nlpma :031
Cormission of Jurists, The Secremryngneral of that Commission st the
i i is conclusion: i
fime gﬁgﬁﬁzﬁgnig?aa{emﬁferj:umﬂm are killed, artested or kidnapped l_her_e 1? 1
general public ouiery for Atime. Governments a.::[ ;::;iﬂz]ng‘;:ﬂ: :J:: el?glﬁu%n:
:hlém:r'iélnn:luml? .-:nr&’ r:a:ﬁfhﬁizwo:;;“mmiw the killing or disappun{lce of
K i thi iasm for remedial aclion beging 1o wane; the problem isthen
relcgated to 1he “lost property compartment’ of government inkerest ... untl the next
isode or tragedy.! i .

In :lp;sog uwmlzte);-naﬁoml Conference on Human Rights met in 'l‘?her;n.
Iran, The conference called for the better application of humamtanf_n wtr_
principles and for a revision of existing conventions for the protec i;)ntge
civilians, combatants and prisoners. By resolution 2444 {XXII1 sesswn] .|
General Assernbly of the United Nations affirmed the Teheran resolution

£ 5. MacBride, The Arowcion of. b ionat C for the Study of Communication

Problems, Document No.90. 18,
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and lInvited the Secretary General to stud
: v ecrel y the need for a furthe
internat fon, i ing i i .
e ional humanitarian convenlion, including in consnltation with the
Coinciding with these developments, (h i
C i . , the Inlernational F i
Ed|t9rs in Ch_zef adoplec} the N_Iontwatini draft convention deaﬁ;r?:;:);tho:
gnp;cgl‘;:ﬁ s:ﬁ)wt R o!' journalist protection. Although not accepted
e uont y, this instrument proved influential in the development of
Py ::gngrotn Tl%l:::ta'lgﬁsT?e greamaljile noted the inadequacy of the Geneva
v i or journalists. The operative clauses
treation of an International Committee for the P i promalﬂposgd e
Dangerous Missions, its members to be e s ot
¢ 5 s selected by the Secre G
the United Nations from a list submitted by i i s of
 list ternational press associati
Also proposed was the issuing of slatu);m fon d the
. { " e cards to journalists and th
registration of joumalists assigned to danger issi i "
- . . . ou
Commu.lce. Thg identification by an emblem \sas alsso ;ﬁos:sd "E"lllt:l dgﬁ
@nvzl}uon envisaged that the Committee would intercede on. behalf of
JuuAmrurL's;s wl_w bald been captured or were in danger.
. er impetus 1o international concern occurred in 1970 followi
ilnnsappea.rance of seventeen foreign journalisls in Camgoggmg'lthh:
ternational Press Institute {IP1} convened two meetings. At one ol'ulnese it
\;:fse g;eg?%nl:em::g:tls lbh:t mblh;\;ernalional Professional Committee for 1.'he
; rnali: established. This committee would i safl
1o journalists and keep a file of those on dan| tcion Malthor e
list f gerous missicns. Neith
rng:llézmum draft convention nor the late inititive of the IPI had :11:2;
e iate impact, because of the private nature of both initiating bodies
s ag ;tﬂups time, that Mr Maurice Schumann, the French Minister for
Fore .;ﬁ A w:g:';hm}?gc a fipet:cholo the General Assembly of the United
! ; urged the Organisation to take the lead in ‘protecti
ﬁ:s“m :; ga;gz:g;sus m:ss;m;s. it \lu_vas widely reported that Mr Spc;umalsg
3 I regard by a family member who was a journalist
l::sgg;:ﬁ ‘go! l:!;xs pszer:cﬂt:; éhe Secyem;y general of the UNO made":n app:ai
; missing in Cambodia. The General Asse
%ased resclution 2673 (XXV) on the “Protection of Journalists eng,agl:dbg
ina:jgder&l:s xul.r;s%nﬂsnemv?%h are.asupf Armt_ed Conlfliet*, The resolution called
: Conventions of 1949. It noted that the i
fga\;%rreg ezzlﬂoe::e%?nlzs c:Jl' journalis 1s| nor sufficed for their presem);needs.ne“hit
. e basic principles of international humanitarian i
armed condlict namely ‘“... that the distincti ade il
nction must be made at all tim
:;;:w:ne:o m::t:?ttsh:njiupequls igo:h taking part in hostility”. It elaborat::
oonﬂx:[c;;n.d pd e rmalis e modern situation of war or armed
it is essential for the United Nations 1o oblain lete infi i it
armed conflicts and that journafists, whalever their nationali i 0
wlists, ty b
play mmu:lnmmeﬁn;;i:’nﬁmﬂ r::j.“ in missions in uusywh:rge‘:;mlmedwm:;n’i‘{li:ll‘:
wumblkopiniun periir asa t of their professional duty which is to inform world
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In consequence the Economic and Social Council of the United Nations
(ECOSOC) was invited to request the Commission on Human Rights:
... 10 consider ... the possibility of preparing a Araft international agreement SRSUCINg the
p ion of § Jists engaged in dang iscions and providing fer afi for the
creation of a universally recogniscd and guaranteed identification document,
In 1971, stimulated by this resolution, the Human Rights Commission of
the United Nations adopled a preliminary drafl international convention, The
purpose of the convention, a5 recorded in the report of the Secretary General

10 the General Assembly was: )
Withoul prejudice 1o the application of the Geneva Conventions [of 1949] {to] guaranice

for sll categories of journalists, in view of the present day requicements of their
Frasi {Tecti ion when Ihey carricd out dangerous missions. The

Eommissinn stated its conviction of the urgent need (o examine that question both on
humanitarian grounds and in order Lo enable journalists with due respect for the law, 0
saek, roceive and impart information fully, objcctively and faithfully in the spirit of the
purposes and principles of the United Nations Charter and the Univecsal Declaration of
Human Rights and in particular article 19 of the Deglaration conceming freedom of

information.* .
A comparison between the Montecatini draft and the preliminary drafl of

The Human Righls Commission is instructive. The former reflects the self’
interested professional view of the need for the widest protections, The latter
‘bears the stamp of political compromise amongst representatives of countries
having very different attiludes to (he role of the press and the privileges of
journalists. For example, the issue of safety cards under article 7 of the
Montecatini draft envisaged Iheir receipt by “all journalists registered by the
employer publications”. Under the protocol of the draft United Nation's
canvention the professional committes was empowered o issue such cards in
favour of bona fide journalists of bona fide news organisations and the
committee would determine for both if they were bong fide The United
Nations draft envisaged the protection of journalists only to the same extent
as the journalists of the state in questian, whereas the Montecatini draft
promised statutory guarantees of freedom from arresl, imprisonment and
harragssment. There were many other differences. Reaction to the preliminary
United Nations draft was mixed. France usged adoption, The United States
aquestioned the value of the standard of protection offered.!®
These developments coincided with the initiation of relevant moves in the
United Nations Economic, Scientific and Cultural Qrganisation (UNESCO)
conceming *‘mass communications policies”. As well, a conference of
government experts oo the reafficmation and development of international
as convened by the ICRC in Geneva n mid 1971 and

humanitarian law W
1972, The majority of participants at (hese meetings favoured the principle of

_—
5 United Mations Organisation, General Arcmbly, Report of ihe Scactary Genersl AJENTD, 15

Septesnber 1971, 5

10 M.A. Young, "k icts Precariously Covered Covering the Ghlobe: Intermational Atlempls o
Provide for their Protection™ 33 Fa Jur L 135 11982), A.M. Rutkowski, “More on the “New Warld
Information Ocder™ &7 Am Bar Axwc 7 1274 (1981); L. Theberge, “UNESCO's Mew World
Information Qrder: Coliiding with First Amendment Values™ 667 Am Bar AvocJ 71 (1981},
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incl_uding special protection for journalists, as had been called for in the
Unm'ad Nations preliminary draft. In article 7 of that draft, the ICRC had been
nomlqaled asan appropriate body 1o publicise the internment, injury or death
gf a fournalist. Accordingly, the ICRC took up, and has maintained, an
interest .i.l'l _lhls issue. Because of the debates and controversies surrounding
the prefiminary draft, the General Assemnbly of the UN referred the draft
back to the Commission on Heman Rights. However, by Resolution 2854
(XX V) the Assembly resolved that “... it is necessary to adopl a convention
for the protection of journalists engaged in dangerous missions in areas of
armed conflict”.

1972. saw (he recommendation of the ICRC conference that special
protection be granted {o journalists for two reasons which were listed. These
were the interest of world public opinion in the “widest possible® reporiing
of armed conflict and the recognition of the contribution made by the
presence 91’ journalists {o the more elfective implementation of humanitarian
!aw pn'nmp[es. This concentration of the humanitarian law status of the
Jjournalist was reflected in article 10 of the draft articles which emerged from
the 1972 meeting:

The states parties to this convention, and, as far as possible, all the parties to the conflict

in the territories of the sure parties 1o the ¢a tion, having ident! ¥ i
P gl i nveniion, having identified a journalist as
(a) doall that Is necessary to protect him from the danger of death or injury o¢ from

any other danger inhesent in the conflict and in the conduct j
e aduct of ali partics 1o the

b) inform him to Lhe extent compatible with military requi
X > eaxter irements of &
and tirtumnstances in which he may be expesed lolagng:g; o the areas
{e) recognise in cases of i that the regulations for the of

internees set forth in articles ¢ to 135 of the Geneva Convent lating &
Protection ol:ci\lrilian Persans in Time of War, of 12 August II;;gr;;:ll a;:!y? he
(d)  cnsure that, if s journalist who bolds a card, is killed or injured, falts seriously il
grcpqdrt_ed missing, or is arrested or imprisoned, the informati ing
c said Journalist is communicated forthwith (o his next of kin of to the state
party that issued the card, or ensure hat the said information is made public.
This information may be communicated to all appropriate media, in the
qmckcs'l and most effective manner and, preferably, through the Intemartional
oCrt:‘mrr:;;beu;f ﬂe Red Cross or the Secretary General of the United Nations, in
er that Iermational Professional Ci i [t d witho
pionid may be infk without
When und, ing dangerous ional missi in an area where there i i
e i e p € re is & conflict
within the meaning ol'aruc!a_ ;, Journalists have the right to protection from an immediate
danger m'u_lung from hostilities only to the extent that they shall not expose themselves
to danger without need to do so for professional reasons.

These draft arElcles represented an important step forward in the
E‘ievelol'lmem of this body of law, The determination of who qualified to be z
_!oumallsl was left to l_he “_oombala.m authorities”. So too was the power to
issue or \y]lhdr:li‘w an :denu!y card. Most importantly, article 10{a) required
state parties lo do all' that is necessary to protect” journalists in danger, No
longer was this protection conditioned by obligations imposed on journalists.

'ljhe draft articles were referred {0 be examined by experts from ten
nations, one of whom was Ausiralian. In 1973 and 1974 further consideration
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of the convention was deferred by the General Assembly of the United
Nations. This development marked the end .of the General Assembly’s
involvement in the issue. Meanwhile, in response to the new initiatives in
UNESCO, the Soviet Union introduced a **Draft Declaration on the use of
the Mass Media”. By refetring lo the press as a “tool™ of (he State, this
declaration asserled a perspective of stale control of the media and of its
employees which caused concern in western counlries and drew fresh
aftention to the suggested unacceptability of accrediting journalists with
identily passes. .

In 1974 & diplomatic conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conilicis convened in
Geneva, Four sessions were held belween thal year and 1977. One working
group of the conference drew up an arlicle for insertion in the first protocol. It
appears as a.ﬁ(lic)lc 79 and is titted *“Measures of Protection for Journalists™;

o i

Jaurnalists ¢ngaged in in areas of armed
conllict shall be considered as civilians within the meaning of adicle 50,
parngraph L.

(2)  “They shall be protected as such under the Conventions and its Protecol,
provided that they inke no action adversely affecting their status as
civilians, and without prejudice (¢ the rtight of all correspondents
aceredited 10 the armed forces to the status provided for In article 4A(4)
of the third convention.

(3)  They roay obuain an identity card similar lo the model in annex 11 of this
protocol. This card which shall be issued by the government of 1he s1ale
of whith the journalist is & national ar in whase siaie he resides ar in
which Lhe news medium employing him is located, shall atlest 1o his
status as a journalist.

It will be observed that the approach of article 79 differs from that taken by
the earlier United Nations preliminary draft. Journalists are Lo be protected
within the mainsiream of accepled principles and instilutions of international
humanitarian law rather than by a specialist covenant deriving its
enforceability from the United Nations. As well, the stipufation dealing with
the possession of an identity card has become permissive only. It is gralted
into existing accreditetion procedures rather than provided by a supra
national body, the requirements of which might be regarded in some quarters
1o be a form of licensing. Finally, article 79 does not give journalists a special
status, Instead, they are entitled to protection within the ambit of the
guarantees afforded Lo civilians.

The developmenis just mentioned ran parallel with those occurring in the
General Conference of UNESCO following the draft declaration submitted
by the Soviet Union. The General Conference postponed consideration of
Ihe draft until 1978. In (he hope of reaching a consensus on the issue, an
International Commission for the Study of Communication Problems was
established under the presidency of Sean MacBride. One of the submissions
to lhat commission, made on behall of Tunisia, proposed amongst other
things “regulation of the right 10 information by preventing abuses of the
right of access to information” and “‘definition of appropriale criteria to
govern truly objective news selection”. In the same mood was an address of
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the Secretary General of UNESCO concernin i j i
creta ] 8 the question of journalist
protection in which he linked with ihe responsibilities that att i
protecion inw at altend the exercise
Freedom and responsibility eannpt be viewed i
domani?nliun should coniribute 1o the mvu:]w ‘sﬁp‘mwlyoli“r:m A" 'Om:
eontology, by.hlulging its Member Stares 1o define 1he rights and duli f i
l‘:tr:ra??:rlﬁ Butit Igl:mposil_:le l: urge oo strongly the mr:i hra:m:_::ﬁyc;fr;r:f;“mn;:g:
any arbitrary action by which th i !
of afunctiony which demands the sl::m:ﬂ Obj‘fe!::lrinvli%:::.l'’he adversly effeced n the excrese
In 1978, the C_r'enernl Conference of UNESCO adopted a modified version
of‘. u}e declarat:oq sponsored by the Soviet Union on “Fundamental
Principles Concern.mg the Contribution of the Mass Media to Strenglhening
Peace and Inler_nauona_l gnderstanding, to the Promation of Human Rights
and to Countering Racialism, :Apartheid and Incitement to War™, References
fo state control of the media were omitted. Two provisions relating 1o
Journalists were included and were generally considered unrestrictive. Article
I called for protection for journalists. Article 1X called for UNESCO to
contribute o this end. Consideration of the protection of Journalists was
gdopted as an official part o!’ the UNESCOQ programme for 1979-80, It was
included In the efforts being made by UNESCO in (he area of mass
comn"t:.lrum'llqns generally, sometimes referred to as the “new information
order”, This inclusion was unfortunate for in many weslern countries, the
ne\: order was regarded as very contentious, being described as a “va‘gue
un e:‘lpm_!, gultecuon of communications aspirations of the developing'
countries™.»? The result was that UNESCO moves for Jjournalist protection
bemd me caught up in the controversies about the new world information
of: Te'; and never escaped that entanglement in UNESCO
ose controversies were enlivened by the re r i
S ersies port submitted by the.
MacBride Comm_lsslon in 1980. The report failed to call for Iic:en.';irlé'r or a
spec:b.iall 1stt.atus for Joumahgts or for prefessional ethical codes other (han those
established by profe_ssuonal bodies free of government interference.
Expla_};ung this conclusion, the report said: )
3 pr_nposed sdﬁl'r.iqnal measures would invite the dangers entailed in a licensi
i:t::c:iln:o;:td nr:}].ure somebody 1o stipulate who should be en:il[edﬁeoméllgn:y;e:r:
; lee&.' ’ou ists will be fully protected only when everyone’s human rights gre
The comrmission report was not ado
¥ ; pted by the UNESCO conference merels
gie:c:g ‘_:Loted by the SECT:la.rlat". In his dissenting report, the chairman Seag
nide expressed ifferi i !
o p a differing view on the grant of a special status to

11 fd. 156,

12 Cieed 1d, 153,
13 YNESCO, Iniernationsi Commission for the $tud C icath (Mack.
Commission) Many Veices, One Waorld, Patis wwzu"' of Problems
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1 rate the role of journalists, broadeasiers and other agents of the media .., 1o be of
p i to the d ic system and to watkl peace, Therefore 1 da
congider it most desirable that fowrnalists .., should be given a special status .. M is
suggested that this might lead (o the regimentation of journalists ... That they might have
to be registered ... It apptars to me Lhat thess [dangers] have been magnificd out of an
propogtion. The enly test should be that the journalisi ... is emplayed by a newspaper, a

or a br i Tty. Ao idemificalion card could be issued or

withdrawn by the employing authorily, “be that pulhorily a newspaper, NCWSAgency or
broadeasting service.!
In the discussion which followed the MacBride Committee's report, the
representatives of the United States of America objected to any continuing
consultation about it, expressing the fear that it might result in continuing
elforts to yestrict the ireedom of the press.
1In 1981 a consultative meeting was cafled in Paris. Unfortunately attempts
were reported to exclude western press interests from the meeting. The
participants proposed a new Commission for the Prolection of Journalists.
But this was immediately denounced in the United States as yet another
pretext for the licensing of journalists. The object of the new Commission, as
described by ils sponsors, was to accept responsibility for issuing identity
carcds and withdrawing them, thereby enforcing *‘generally accepled™
journalistic ethics. Western news inlerests responded with vigorous
campaigns against the UNESCO initiatives. A vivid clash of values was
emerging. Everyone agreed that journalisis needed more protection. But
whereas western countries, led by the Uniled States, asserted “‘First
Amendment values™, other countries considered protection Lo be contingent
on ethical conduct. The criticism of western wire services and of their
dominance of local news was reflected in differant values and pre-conditions
which the majority of states insisted upon as the price for additional

V. LATEST RED CROSS INITIATIVES

Against the background of these somewhat dispiriting developments the
director of the TPI in 1985 took a new iniliative. His objective was io try to
find a common ground. He asserted that what was needed was a less
contentious forem than UNESCO had proved to be, A round table was called
under the auspices of the ICRC, Representatives were present from sixteen
international media crganisalions. Observers were invited from the UNO,
UNESCO and the International Labor Organisation. The meeting leok place
in Swilzerland in April 1985.

By reason of the acceptance by the ICRC of the role of convenor, the
discussion on this occaston was reserved to (he humanitarian aspects of the
problem of protecting journalists. Accordingly, the meeting concentrated on
the risks faced by journelisis as human beings and the development of

14 Mote 8 spm, 29:30.5ce also note 10 supra, 166,
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humanitarian law principles appticable to conflict situations, in their special
application 1o journalists.’® There was a general recognition at the meeting
thal because contentious issues had hindered progress in the United Nations
and its agencies what was required was a new initiative, if progress was Lo be
made. By (he same token, the selection of the ICRC a5 the lorum required
acknowledgment of the limitations within which that body traditionally
works. First, the situation in which a journafist is at risk must fall within those
tategories which are covered by internstional humanilarian law principles.
Secondly, the ICRC is limited in the official steps it could take to what is
possible within existing principles of international humanitarian law. In this
regard, it is not realistic to expect alteration of the Geneva Conventions and
protocols in the forseeable future. Thirdly, it is only possible 1o lessen the
dangers which journalists face, Absolute safety is not possible for journalists
performing dangerous work in dangerous places. For this reasomn, a number
of the international journalistic agencies had taken their own initiatives. The
IPI prepared a “Guide for Staying Alive™. This deals with practical measures
which can be taken by media personniel to reduce risks. In similar vein, the
Inter American Press Association published a collestion of ““tips" including
as 10 “‘surviving dangerous assignments"’. Fourlhly, the recommendations
for protection are addressed to the media profession as a whole rather than to
separate groups, such a publishers or reporters,

In order to preserve as far as possible the reality and appearance of an
unbiased approach in its work, the ICRC has established no formal liaison
machinery with media organisations, Consultation and requests for advice
and cooperation are made from time to time, as the ICRC sees At
Professional matters have been left to the media itself. The ICRC has
concentrated on journalists as civilians, ie. as individual human beings who,
with others, lace risks in dangerous situation.1¢

In late October 1985, the ICRC accepled a recommendation that & *Hot
Line™ should be established on twenty-four hour basis to mobilise Red
Cross support for journalists wounded or injured in the course of their work,
Concrete assistance was 1o be made available, including inquiries into the
disappearance of journalists, the maintepance of & registry of reports,
notification 10 famifies, visits to those in caplivity and procedures for
eventual repatriation of those captured. For these purposes and in order o
predict the limits of possible assistance, it was necessary to classify conflicis
within the established scheme of international humanitarian law, namely
international armed conflict, non international armed conflics and internal
disturbances, In the initiatives of the ICRC, the posilion of journalists
arrested or captured in any of these three situations follows a sirniliar
Scheme.t?

15 (L9R5) 25 Indernationol Review of the Rewf Croxs (Mo 246} 187,

16 P. Rambery and V. Bellsmy, **Red Cross $els Up Action Plan" {1985) 34 IPI Repart (No &) t,6
17 Note T npm. 14.
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VI. CONCLUSIONS

The result of this analysis may seem discouraging. Every year come new
reports of media personnel killed in the course of bringing news 10 an
information hungry world. Australian journalisis !!ave. been amongst these
victims. Michael Birch was killed during a battle in Vietnam in 1968. Five
{ejevision journalists were killed in October 1975 in East Timor whilst
covering the attack of the Indonesian Govemmem.form on the nationalist
Fretilin guerillas. Three of those killed were Australians. In November 1979,
an ABC journalist, Tony Joyce, was killed whilst follow'mg the Rhodesla
conflict. He had been shot not in the combat zone but immediately afier
being arrested by Zambian police. During the last abomvp coup in Bangkok,
Thailand in 1985, another Australian journalist was killed when he was

L in crossfire.

muﬂ‘}:& Emnesty International report from 1977 recordgd that !he.re were 104
journalists at that time imprisoned or reported missing in twenty-five
countries according to Amnesty’s records, Sean MacBride repo{ted that
between 1976 and 1978, twenty-four journalists were reported _kll!ed and
filty-seven wounded, tortured or kidnapped in various countries of the
world. These figures are probably a significant understatem.eqt. Because of
strict control of the media in many parts of the world, no realistic asserbly of
data can be ventured concerning the death, imprisonmenl or torture of those
brave people who bring unpalatable, uncomfortable or embarrassing news to
public notice, Yet such news is the vehicle of human progress. As the General
Assembly of the United Nations has itselfl’ declared, it is a prerequisite for the
development of a world community. . .

The weaknesses in the present international humanitarian law appllce.xbl_e o
jourmalists and media personnel are obvious. The present rules have hmlte‘d
application. The additional prolection accepted by article 9 o_f Protocol I in
1977 was not extended 10 -Protocol-11 concerning non mtemguonal co:zjhcts.
Furthermore thal protection exists only for the period following detention. It
does not extend to the period before detention. Nor does it pﬂ_:tec} lh.e
journalist once he is handed over Lo civillan authority. Anothe:r .o‘bjecuop is
that present protections merely “‘consider™ ajournaligl tobea _CWlllal'_l. Thisis
a fiction for the journalist is not simply » deemed civilian. He is one in truth,
unless he becomes involved in combat. The protections of the 1949
Conventions are limited to accredited war correspondents. Most media
personnel nowedays tovering armed conflicts and hostilities are independent
employees, having no connection with armed servicqs. Abgve all the present
Conventions are devoid of effective sanctions for their breach, These delects
explain the new reliance on the ICRC which has arisen because the efforts of
international political agencies appear 10 have foundered on the rocks qf
political coniroversy. A misforlune of jouralisis is that their discipline is
inevitably bound up in ideology, such is ils power in the world of mass
commuunication. "

Tt must be acknowledged that in many cases journalists have brought
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disaster on themselves. This has occurted by deliberate misconduct or naive
and inexperienced action in conflict zones. Some journalists have also
adopted an extremely partisan attitude, such as those who participated,
mastly on the Republican side in the Spanish Civil War. Some journalists, by
carrying arms allegedly to protect themselves, have made it difficult to
distinguish them from combatants. Some in pursuit of a story adopt reckless
actions in the naive belief that they are somehow protected by their mission,
Faolhardy and premature entry of mediz personnel into dangerous areas at
the heart of conflicts, whilst carrying objects such as television cameras
{which from a distance might appear to be weapons), needlessly expose them
to death and injury.

It may be seen that a number of problems stand in the way of the
development of effective international law for the protection of journalists
and other media personnel. These include first, the conflicting views of the
proper role of journalists and the conflicting perceptions of the function-of the
media, including in time of war and conflict; secondly, the high importance
typicatly attached by combatants to winning and their perception of the value
of news reporting as an instrument for achieving military objectives; thirdly,
the inevitable suspicion of military authorities that journalists will sometimes
mmisuse their position or otherwise prove useful vehicles, even unwittingly, of
information to the ensmy; fourthly, the inability of any law totafly to remove
the risks faced by persons entering conflict zones; and finaliy, the doubls and
conflicts which have arisen concerning the procedures involved in identity
cards. Such cards are deemed necessary by some to avoid subterfuge such as
observers masquerading as journalists. Yet once identity cards are
introduced, the attendant licencing might become a means to undermine
media independence.

For the time being, the most hopeful prospect of progress in protection of
journalists and other media personnel by international law would seem to lie
in the development by the ICRC of humanitarian law as it applies in their
special case. Already, by the establishment of a hotline, clearing house
facilities for the preparation of a manual for safety of Journalists and by
humnanitarian action in individual cases, the [CRC has done useful work. But
in the long run, its most useful work may be achieved by developing accepted
international  standards which will be incorporated in international
humanitarian law to extend protections which presenty exist. In particular,
the extension of protections from international conflicts to national and
domestic situations which are covered by the media would seem the most
natural and important next step. If raal progress can be made in the context of
international humanitarfan law, that may provide a springboard for the
reopening of the debate for a more general convention under the auspices of
the United Nations.}*

18 {15835} 25 Jawernatonal Review of the Red Cross (Ho.J45) 135. Ser afo wenenally V. Knighty,
"“Reporters Guide to Wafare™ The fownola, Muy 1983, $; A Modoux, “Internationsd Humanitarian
Law and the Journalists' Misson™ (1983) 23 Jntermnasional Review of the Red Croze {No212) 19; ),
Pilget, “* Address (o the Melbourne Press Club™, The Jownaliss, Jancary 1992, 4.
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THE AUSTRALIAN PRESS COUNCIL

THE HON. JH. WOOTTENQ.C*

1. THEESTABLISHMENT OF THE COUNCIL

i i i 1976 by agreemenl
jan Press Council was esmbhshe_d in July
be'?w‘:e‘:ustll::h Australian Journalists Ass%cnat:é;; t:;dﬂeiiv:nalng:isl]i):sp?f
izati ian Mewspapers Council,
oo e e on Do ial Press Association, and News Ltd. In
Australfia Ltd, the Australian Provinci : ol Mews L o
i from the Council but has
Jane 1980 News Ltd withdrew fr. o R s apers.
i Council in relation to complaints ma i
(l:g-‘ljggrlmlfahw;l“};?&a:u'ﬂ became a me.rqb:r and the Australian Suburban
- sation Pty Litd bas also joined. .
Nglv_vhsga aﬁm l'manogd by its comstituent members, The part tém:
chairman receives an honora:i:;x[-:r\, and an execulive secretary an
ist make up the stalf. . i -
Slﬁfgg:;gphas a constilution which 1;1 m;y amgndn ::;' [:e::& :::'nd:
jori i i * notice has been give
majority, provided twenty-eight days n[o i A s
constituent bodies. The government of the org: i :
i isti ted by constituent newspape:
Council consisting of seven members nominate ltuen! mewspere
izath inated by the Australian Journalists . ,
organizations, b . chi The chairman is appointed by the
four public members and & chairman. b aman fs appo e the
Council {rom persons who have not had any previous ith the
i he nomination of the 5
Press, Public members are appointed on ¢ a chaitman,
i i t otherwise connected wi
after public advertisement, from pqrson% nol : d with the
i t, as with other members,
Press. They receive no remuneration, but, t embers, thelt
1525 ing meetings are paid. An allernate is appoi 5
::Ec m:;lzle‘:nql‘ul:g Council appoints one ol the public members as
A i i judge, the second & retired
fhairman was a retired High Court judge, th
prg'l!el.esll}:s;tfl::v and the third a retired Supreme Court judge. The present
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