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MALE AND FEMALE CREATED HE THEM
In September 1986 I delivered a paper on sex reassignment
l
and the law to the 8th Commonwealth Law Conference in Jamaica.
For an exotic topic, it is only outstripped by an earlier
venture into the legal implications of marketing breast milk
substitutes.2
sUbstitutes.2 Despite the beckoning Carribean, about 700
lawyers from all parts of the common law world, paid close
attention to my review of the moral, legal and personal problem
presented by interssexuality. At a critical moment, half way
through my presentation, three lawyers from an Islamic country
of the Commonwealth could stand it no further. They left the
session muttering (as it was later reported to me) that the
topic was "unacceptable". Doubtless they repaired to a
competing session on the Rule against perpetuities. For them,
God assigns sexual ide~tity
ide~tity at birth. Operative interventions
to alter or modify this Divine plan are an interference in the
order of Nature to which the law should lend no support.
This book shows how ill informed and out of date such
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attitudes now are. It is neatly divided into two parts. The
first looks at human sexual differentiation from a medical
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perspective. The second looks at the legal position of
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transsexuals. It analyses their problems in the law following
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surgery _ the so called "sex change" procedure. Then the book

proposes a regime for the legal control of sex reassignment in
Australia.
This book is one of two published in Australia in 1986 on
the general topic of transsexualism. The other, pUblished by
oxford University Press, shares with this one the guiding hand
of Professor Walters. 3 But whereas the earlier book is largely
addressed to the medical and health care professions,
containing but one short chapter on the legal aspects of sex
reassignment, the focus of this book is different. Here, the
reassignment.

medical and anatomical introduction is a preparation for
Professor Finlay's analysis of the present legal burdens which
transsexuals must add to the emotional, physical and social
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disadvantages of their condition.
This book is timely, because of the reported proposals
for Australian

legislati~n
legislati~n

on transsexualism and sex

reassignment. 4 For many years now the Standing Committee of
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Federal and State Attorneys-General in Australia has been
considering a draft bill for model uniform legislation on the
conSidering

topic. According to reports, at least 200 people in Australia
have already undergone operative procedures to secure male to
female sex reassignment. Anyone having doubt about the success
of the operative procedure involved, should examine the

..

photographs of the operative procedure collected in the earlier
Ow

book on the subject. S By a series of dramatic and radical
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interventions, external genitalia can be constructed which are
cosmetically pleasing and anatomically efficient. A person who
"ordinary"6
has felt unintegrated, not "all of a piece" and not "ordinary,,6

can, in a majority of cases, secure a degree of internal peace.
A person who suffers the stigma of social alienation because of
- 2
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religions there is the thesis that suffering is enobling of the
human spirit and part of a great Divine plan, however puzzling
it may seem to mankind. Still others, whilst not accepting
these perspectives question the utility of sex reassignment
operations. They refer to the relatively high levels of
dissatisfaction with the results. S They question whether
transsexuals are not themselves the unwitting subjects of
stereotyping forces in society, sharply dividing the world
between "real
nreal men" and "real
nreal women". They question whether
psychological counselling and sex therapy might not be more
appropriate in many cases than surgery, to reconcile the
subject to the body with which he or she feels "out of sorts".
Certainly, however skilful the surgeon's knife, and however
!

•

I

normal in appearance the resulting genitalia, no surgeon can
change the chromosomal pattern established before birth. No
surgeon can yet create a natural erection in a female to male
transsexuals or child bearing potential in a male to female
transsexuals. At best, the operative procedure can allow fairly
normal sexual relations. But it cannot permit the "unitive"
feature of procreation, which is, at the very least, one of the
purposes of sexual activity, and in the opinion of some, still

it most important purpose.
ENTER THE LAW
It is against this background of genetic propensities,
anatomical difficulties, psychological desires and social
forces that the law intervenes to play its part.
This is a relatively new problem for the law because, as

,

in so many bioethical questions appearing nowadays, the
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surgical procedure which presents the problem in acute form,
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compassionate legal system facilitate and support the change whilst taking all steps necessary to protect others who may be
affected by the change?
The way our society deals with minorities - even
unpopular, stigmatised minorities - provides the hallmark of
its civilisation. This is a book which appeals for our
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understanding as citizens and as lawyers. We owe a debt of
gratitude to the authors for writing the book. It can only help
remove a veil of ignorance and prejudice. It is to be hoped
that it will contribute to the process of law reform.

M.D. KIRBY
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