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IN THE REAR AND LIMPING
In Mount Isa Mines Limited v Puseyl
puseyl Windeyer, J of the
High Court of Australia wrote of "fllaw, marching with medicine
but in the rear and limping a little ...... 2 This remark,
addressed to the stumbling approach of the law to the provision
of damages for nervous shock occasioned by negligence may be
too kind when applied to the response of family law to the
remarkable advances of knowledge and technology affecting human
sexuality and conception.
Nowadays, there is a growing sense of urgency and
impatience about the response of the law to medical
developments. One writer, trained both in law and medicine
observed from an informed stand point:
"Those doctors who have studied law have always been
uneasy at the extent to which Anglo-Saxon law departs
from reality in dealing with biological issues. The
nervous shock cases which continue to be based on medical
principles discarded during the 19th century provide a
notorious example. The irreconciliable differences
between the legal concept of criminal responsibility and
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the actual behaviour of offenders who suffer from mental

disorder, the bizarre principles by which conviction and
punishment are meted out to those accused of what is

considered to be irregular sexual behaviour, are fully
appreciated only by those doctors who choose to appear as

expert witnesses, or who come into contact with the
accused persons. n3
To these cases for anxiety and impatience must now be added the
impact of the developments concerning human sexuality,
procreation and conception as affecting family law. The family
is declared by numerous international human rights statements
to be the natural unit for the organisation of human society.4
Although in many countries changes have occurred in conceptions
of marriage and the family - many of them consequent upon
advances in the status of women, the sexual revolution,
developments in contraception and other economic and social
changes _ the forces which promote the living together of men
and women remain basically the same. They include the
achievement of sexual satisfaction, the procreation of children
and congenial companionship. The law has changed in many
jurisdictions to reflect changes which have occurred in
attitudes to marriage, the family and the child~en
child~en of such

relationships. For example, there have been important changes
in the family law of many Commonwealth countries, responding
originally to a report of the English LeW CommissionS which
proposed the replacement of matrimonial fault as a ground for
dissolution of marriage by the consensual principle addressed
to the irreconciliable breakdown of the relationship.6 In some
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in which the scrotum and penis were removed and a vagina
constructed. Thereafter she lived exclusively as a woman. She
met and married a Mr. Corbett. The relationship broke down. It

fell to Ormrod, J to determine whether the marriage had
10
initially been valid. In his judgment, Ormrod, J said:
nSince marriage is essentially a relationship between man
and woman, the validity of the marriage in this case

!
k

I

depends ••• upon whether the respondent is or is not a

woman •..• Having regard to the essentially hetero-sexual
character' of the relationship which is called marriage,

the criterion must, in my judgment, be biological, •• , In
other words, the law should adopt in the first place, the

r

first three of the doctors' criteria, ie chromosomal,

[

gonadal and genital tests, and if all three are
congruent, determine the sex for the purpose of the
marriage accordingly, and ignore any operative

f

intervention."
intervention. n
Ormrod,
ormrod, J proceeded to conclude that April Ashley was not a
woman and so could not marry a man. He acknowledged that real
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difficulties could occur in a case where, unlike that case, the
three criteria to which he referred were not congruent. He
expressed a view, unnecessary for the decision, that "greater
weight would probably be given to the genital criteria than to
the other two".
The case of added difficulty foreshadowed by Orrorod, J
arose in proceedings in the Family Court of Australia in
Brisbane in 1979. A wife sought a declaration that her marriage
to "D" was null and void on the ground that the husband she had
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identified. However, his chromosomal character remained female.
In these circumstances. being neither man nor woman, he could
not enter a valid marriage.
This decision of the Australian Family Court
court has been
criticised by a number of commentators. Dr. Henry Finlay has
described the first ground advanced by Bell, J as erroneous. IS
Rebecca Bailey has criticised the second ground offered as
evidencing a misunderstanding of the principle in Corbett and
resulting in an unacceptable outcome. She points out that the
respondent in Corbett would at least have been able to marry in
the future but whereas the respondent "0" could marry no-one.
This, she contends adds unacceptably to the psychological and

social difficulties already facing transexuals in their
attempts to lead a normal life:
RThe medical profession in particular may feel with
justification that its efforts· in this complex area have
been frustrated by the law.
"16
law."16
Sir Ronald wilson,
Wilson, one of the Justices of the High Court of
Australia has also offered extra curial comments on the
decision:
"His Honour may have thought he, was applying the
principle laid down in Corbett but the important
distinction lay in the fact that the three criteria based
on chromosomal, gonadal and g~nital
g~nital tests were not
congruent as they were in Corbett. The only help to be
gleaned from the earlier case: was the tentative
suggestion of Ormrod, J that where the criteria were not
congruent greater weight might
mig~t be given to the genital
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philosophy behind these recommendations is clear. So long as
there was informed consent by the parties to a marriage, the
child of AID procedures should be assimilated to, and treated
as if it had been genetically (as it is socially), a child of
the marriage.
In vitro fertilisation (IVF) attacks a different problem.
A small proportion of infertile women can produce healthy eggs.
Although they have a normal uterus, these women have damaged or
diseased fallopian tubes which prevent the egg passing from the
ovary to the uterus and hence prevent conception. Surgery can
help some cases. As to the others, they represent an estimated
5% of infertile couples. As described by the Warnock Report the
concept of IVF is simple:
"A ripe human egg is extracted from the ovary, shortly
before it would have been released naturally. Next, the
egg is mixed with the semen of the husband or partner, so
that fertilisation can occur. The fertilised egg, once it
has started to divide, is then transferred back to the
mother1s uterus. In practice the technique for recovery
mother's
of the eggs, their culture outside the mother's body, and
the transfer of the developing embryo to the uterus has
to be carried out under very carefully controlled
. " It was not particularly difficult to
conditions •
•.••
fertilise the human egg in vitro. The real difficulty
related to the implantation of the embryo in the uterus
after transfer. A pregnancy achieved in this way must not
only survive the normal, hazards of implantation of
~

!!L.

conception, but also the additional problems of IVF

and embryo transfer."34
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The attrition of gametes is even more spectacular among men. If
say, 6,000 times
a man with an average sperm count ejaculates, say.
in his life time, he will produce no fewer than 1,000 million
potential fertilisers of an egg. Of these spermatazoa only an
infinitisimal fraction is likely to find successful expression
by fertilising an egg that will ultimately become another
3?
individual. 37
surrogacy arrangements become more feasible and
attractive to infertile couples once it is possible to achieve
conception extra utero and without the emotional complications
that attend normal conception. To date, only theorists have
raised the possible use of surrogacy or nwomb leasing nn as a
means of relieving the busy professional woman of the burden
and professional interruption of carrying a child, whilst
assuring her the birth of a child genetically related to her
and her partner (husband). But some of the opponents of the
very notion of surrogacy express concern that that is where
condoning the procedure.will lead. Revulsion at the notion of
surrogacy has led a number of reports, in various countries of
the commonwealth, to, urge diverse legal and administration
desig~ed to discourage or even prohibit the
interventions design1ed

practice.
Thus, the Warnock Committee recommended that English
legislation be enacted to render all surrogacy agreements
illegal and the contracts unenforceable in the courts. 38 The
social, Ethical and Legal Issues arising from
Committee on the Social,
in vitro Fertilisation in Victoria, Australia (the Waller
Committee) has recommended that payments for surrogate mothers

;
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Finally, the procedure known as gamete intra fallopian

transfer is carried out where a patient has healthy fallopian
tubes. The eggs and sperm are inseminated in the fallopian tube
under laparoscopic control. 43 This is not a case of laboratory
extra utero insemination. Pregnancy rates are reported (where
the technique is available) at in excess of 30%, ie about twice
as high as the average success rate of current IVF insemination
in Australia. 44
Legal developments: In default of comprehensive legislation,
cases are already beginning to come before the Courts. The most
notable, involving surrogacy, concerned the so called Baby
Cotton.
The case was decided by Latey, J in January, 1985. 39 An
American couple had approached an agency in the United states
to find a surrogate mother to bear the husband's child. It
seems that the wife was infertile. But she consented to the
procedure and the arrangement. The father came to England in
1984 for the sole purpose of providing seminal fluid for
insemination of the surrogate mother. Conception resulted. The
husband and wife travelled to England upon the birth of the
child in January 1985. However, the matter caught the attention
of the media. Wardship proceedings were commenced in the High
Court. In the result, Latey, J granted care and control of the
baby to the husband and wife (described as Mr and Mrs Al and
gave leave for the baby to be taken out of the jurisdiction to
be brought up in the United States, although the child remained
jUdge stressed that the method
a ward of the English Court. The judge
used to produce the child and the commercial aspects involved

- 17 -

raised delicate problems of ethics, morality and social
aesirability. However, these were not of his concern. The baby
having been born, the guiding principle was its best interests.
Such was the public outcry that the Unitea Kingdom
Government introducea the Surrogacy Arrangements Bill 1985.
1985,
advancing treatment of this aspect of the Warnock Committee's
recommendations. The Act provides prohibition of the
recruitment of women as surrogate mothers ana the negotiations
of surrogacy arrangements by agencies acting on a commercial
basis. It also prohibits advertising of surrogacy arrangements
throughout the United Kingdom. 45 Legislation to make it an

,.~

offence to publish
pUblish any advertisements or notices likely to

i.

induce a person to become a surrogate mother has also been

"

enacted in the Australian State of Victoria. 46 However, this

~

pioneers in rVF on the basis that it has frustrated their

Ir

[

legislation has lately been criticisea by the Australian

research by delaying decisions upon research on embryos from
frozen eggs. 47 The legislation is also open to the criticism

\

I

that it attacks surrogacy in a half hearted way by addressing
itself to the commercial aspects only whilst not actually
forbidding voluntary non commercial arrangements. 48
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Unsatisfactory legislation: Already in Australia, three Feaeral
Acts refer to the status of children born as a result of IVF
procedures. The Marriage Act 1961 (Aust) s 92(3) was inserted
in 1985. This is a cautionary provision, of local
constitutional significance, designed to clarify the intention
of the Federal Parliament and to make it plain that it has Q2i
"covered the field" so as to prevent the valid operation of
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- 20 donor embryo, embryo transfer, IVF with surgical extraction of
sperm, surrogate embryo transfer, freezing (cryopreservation)

of sperm and the development of sperm banks, cryopreservation
of embryos, super ovulation of the ovaries, ultra sound

surrogate motherhood. Research is
recovery of ova and sUrrogate
continuing into the freezing of unfertilised ova, twinning, the
development of

sUb~titute
sub~titute

womb or uterus, ectogenesis or the

growth of an embryo or foetus outside the human body, sex
predetermination arid embryonic experimentation. It can be seen
that we are on the brink of still more remarkable developments.
The range of these procedures need only be stated for
their significance for marriage and family law to be seen as a
matter of plain concern. Accordingly to Professor Max
Charlesworth, a thoughtful commentator on bioethical problems
in Australia:
"Mind-boggling issues will also arise when eventually
human cloning, or asexual reproduction, becomes
practicable, since with cloning the very concept of
parentage collapses and the whole idea of human
individuality and identity becomes quite problematic. In
ordinary sexual reproduction male and female cells which
each contain only one set of chromosomes are joined at
fertilisation to form the embryo which has a double set
of chromosomes. Through this combination of genetic
material from two different parents the child is uniquely
different from either parent. With asexual or clonal
reproduction however the child is derived from a single
"parent" and- is thus genetically identical to or a
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