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DISCREDITED FUTUROLOGY
Futurology has been described (admittedly by somebody
fascinated by the past) as a discredited activity.l Such is the
pace of change, technological and social, that it takes a
particularly bold judicial
jUdicial spirit to venture predictions of the
future of judging.
jUdging. However, it is the assignment I received.

True to the tradition of which we are inheritors, I have done
my duty. I must leave it
i t to the High Court of the Law Quarterly
Review (or its Canadian equivalents) to judge the merits of the
outcome.

But only time will tell whether the predictions come

true. Fortunately, judges are used to offering their words up
to the judgment
jUdgment of higher courts, legal academics and the
future.
The structure of my paper is simple. To venture a look
into the future of the art of judging,
jUdging, I will start with a few
observations about the likely patterns of work which judges of
the future will have to face. The "art" of despatching that
work, with legality and fairness as well as a modicum of
efficiency, necessarily depends, to some extent, upon what the
work is. 2
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Secondly, I will offer a few suggestions about judicial
jUdicial
methodology and technique in the future.
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Thirdly, II will
will outline
outline predictions
predictions about
about the
the profile
profile of
of
Thirdly,
those who
who will
will accept
accept appointment
appointment
those

to
to

judicial office
office in
in the
the
judicial

future, performing
performing the
the work,
work, and
and exhibiting
exhibiting the
the techniques
techniques
future,
predicted.
predicted.

Of necessity
necessity my
my remarks
remarks must
must be
be selective,
selective, general
general and
and
Of
speculative. The
The future
future of
of the
the jUdiciary
judiciary in
in Canada
Canada may
may take
take aa
speculative.
road different
different to
to that
that on
on which
which you
you have
have been
heen travelling
travelling until
until
road
now in
in company
company with
with the
the jUdges
judges of
of England,
England, Australia,
Australia, New
New
now
Zealand and
and other
other Commonwealth
Commonwealth countries.
countries. It
It seems
seems likely
likely that
that
zealand
the influence of the jurisprudence of the United States of
America will be enhanced in Canada, with consequences for the
activity and methodology of the Canadian judiciary. This point
of departure may be temporary as English jurisprudence becomes
influenced by the European Convention on Human Rights and as
Australia and New Zealand adopt proposals for home grown
Antipodean Bills of Rights. 3
At the outset, having offered this tripartite
I

i

organisation of my topic, out of deference to the Cartesian
traditions that still influence law development in Canada, I

I

must define my terms. By the judiciary,
jUdiciary, I include not only the

•,

courts and the members of the ever proliferating numbers of

judges of ultimate, appellate and superior courts with whose
work I am most familiar. I also include the decision makers,
whether designated judges or not, in the lower and specialised

tribunals. These bodies have been established by our
legislators to tackle, with greater speed and efficiency than
the
the traditional
traditional courts
courts tend
tend to
to do,
do, the
the myriad
myriad of
of social
social
~

problems
problems raised
raised in
in aa complex
complex modern
modern community.
community. By
By the
the future,
future, II
mean
mean to
to look
look no
no more
more than
than aa couple
couple of
of decades
decades ahead.
ahead. If,
If,
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despite weapons of mass destruction and persisting examples of
international lawlessness, we survive a longer time, there will
doubtless be a Luther of jurisprudence who can light the way
through what Gibbon described as "the thorns and thickets of
that gloomy labyrinth II

-

the law. When we ask what the future

of the judiciary will be in a 100 years time, we have only to
speculate upon what Lord Chancellor Herschell, the Earl of

I

Selborne or Lord Blackburn would have envisaged in 1886 about
the future shape of the societies of the then Empire. How
HoW could
they possibly have predicted interplanetary travel? The
microchip? In vitro fertilisation? Nuclear fission? The
collapse of the Empire on which the sun never set and the
radical social and moral changes which we have seen in a 100
years? This speculation makes us contrite when we contemplate
the future. It has been said that if a lawyer of the 19th
Century entered our courts today, whether in England, Canada or
Australia, he would immediately feel at home in. the basic
procedures and with the rules of evidence. The substantive law,
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the structure of the courts and (in Canada) court dress might
seem different. But the basic methodology of the judicial art
has remained remarkably impervious to the enormous changes in

!

the society served by the courts. Will it be so in 2086?

I(

THE JUDICIAL FUNCTION
Cost effectiveness of judging: The fundamental similarity of
the judicial
jUdicial function today, with that of a century ago, must
give at once reassurance and a cause for some anxiety. The

,"

reassurance derives from the fact that, though so much else has
changed in the world, the judicial model, established in
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England centuries
centuries ago,
ago, has
has proved
proved so
so durable
durable that
that it
it has
has
England
survived. Come
Come 10
10 o'clock,
o'clock, black
black robed
robed judges,
judges, most
most of
of them
them
survived.
still wigged,
wigged, enter
enter courts
courts in
in all
all parts
parts of
of the
the former
former Empire.
Empire.
still
They hear
hear oral
oral argument.
argument. Most
Most of
of them
them listen
listen to
to evidence.
evidence. AA
They
diminishing number
number have
have to
to charge
charge juries.
juries. Rulings
Rulings are
are given
given in
in
diminishing
open court.
court. Judgments
Judgments are
are delivered,
delivered, published
published and
and scrutinised
scrutinised
open
by higher
higher courts.
courts. In
In an
an age
age of
of freedom
freedom of
of information,
information, it
it is
is
by

well to
to remember
remember that
that important
important aspects
aspects of
of this
this process
process have
have
well
long been
been exposed
exposed to
to public
public gaze
gaze and
and professional
professional and
and pUblic
public
long

scrutiny for
for centuries.
centuries.
scrutiny
The cause
cause for
for concern
concern arises
arises from
from the
the nagging
nagging doubt
doubt that
that
The
an institution,
institution, even
even ODe
ODe with
with so
so many
many admirable
admirable features
features of
of
an
independence, integrity
integrity and
and industry,
industry, should
should prove
prove so
so resistant
resistant
independence,
to change,
change, in
in aa time
time whose
whose watchword
watchword is
is change.
change. Some
Some
to
reassurance on this score is provided by the reminder, that
however we organise the judicial system, however many court
administrators we appoint and computers we install, the
judicial function will always be a cost intensive one. As well,
we are correctly reminded that judicial resolution is "only a
very small tip of a very large iceberg".4 Justice outside the
judicial system may sometimes better serve the needs of people
in dispute than that which is found within.5
within. 5 That is why the
number
number and
and variety
variety of
of non-judicial
non-judicial mechanisms
mechanisms for
for the
the
resolution
resolution of
of disputes
disputes has
has proliferated
proliferated in
in recent
recent years.
years. It
It is
is
why
why the
the calls
calls go
go out
out for
for more
more such
such extra-judicial
extra-judicial mechanisms
mechanisms
and
and why
why they
they proliferate
proliferate and
and persist.
persist. 66
In
In the
the post-Freidmanite
post-Freidmanite era,
era, we
we are
are all
all more
more conscious
conscious of
of
the
the need
need for
for cost
cost effectiveness
effectiveness in
in judging.
jUdging. Ringing
Ringing statements
statements
that
that "justice
"justice is
is beyond
beyond price"
price" nowadays
nowadays fallon
fallon deaf
deaf ears,
ears, in
in
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the hard pressed budget committees of our legislatures,
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operating in hard times. Such cliches astonish observers of the
judicial scene who have the merest acquaintance with economic
theory. As an alternative to this naive view, there is a
jUdge of the future must be
growing appreciation that the judge

I
i

I

I

conserved for the functions which judges
jUdges do best and deployed
in activity worthy of the training, intellect, and public cost
jUdicial time.
involved in the expenditure of judicial

Unfortunately, there is no simple and universal criterion
by which "importance" can be determined, warranting a case as

jUdicial activity. Nor are opinions unanimous on
worthy of judicial

I

I!
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i
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those subjects which (because of tradition or modern
relevance), should be retained for the judges~
judges. It is sufficient
to note a few developments which have already occurred both in
Canada and Australia. They point the way to likely developments
in the future.

Doing without judges: One simple example is the diversion of
some traffic offences out of the criminal court stream and into
the hands of traffic commissioners.?
commissioners. 7 In Australia, the
introduction of non the spot traffic fines" which, if

inVOlve no expenditure of court time at all
unchallenged, inVolve
illustrate the model of complete diversion from the courts. In
Canada, the diversion has been typically out of the ordinary
courts and into courts of non record.
Even where matters stay within the ordinary courts,
science has corne
come to the aid of the law. The breathalyser,
accepted throughout Australia, has removed the necessity of
tedious oral evidence of police concerning impressions of the
accused's state of intoxication. It seems likely that many
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future techniques of this kind will reduce areas of controversy
and, in some cases, remove the possibility of controversy
altogether~ Thus, one of the principal arguments for the
altogether!

introducti~n of sound and video recording of confessions to
introductibn
police is {he removal of the courtroom debates, so difficult to
resolve, a50ut
a$out the lawfulness and voluntariness of such

•

confession§.
~

Eventrnore
EvenJIDore radical ways of saving judicial time can be

,

found in aiterations
alterations to the substantive law. If divorce can
only be granted for a matrimonial offence, the opportunities
for dispute and the needs of judicial resolution abound. But if
there is

s~bstituted
s~bstituted

a single criterion of breakdown of the

relationship, evidenced by a period of separation, the
opportunities for simpler, administrative disposal of the issue
are clearly presented. In Australia, it is now possible, where
there is no relevant dispute and no issue of custody of
children, to secure divorce by post. S
Similar savings in judical
jUdical time, reflective of changing
attitudes in society, will be found in alterations to the
criminal law. Removal of criminal penalties on so called
victimless crimes will release some judge-time in the criminal
courts. Even more significant, for the saving of time, is the
prospect of reducing the judicial
jUdicial input into personal injuries
litigation by the introduction of schemes for no fault accident
compensation. In Australia at least, such is the amount of
judicial time expended in personal injury cases, that the
substitution of a social security or no fault insurance
principle would immediately release probably 60% of the
judicial hours presently expended in the resolution of such
actions.

,.
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There would
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some offsetting
offsetting time
time needed
needed for
for the
the
There
occasional cases
cases of
of judicial
judicial review.
review. But
But the
the generally
generally
occasional
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successful introduction
introduction of
of accident
accident compensation
compensation in
in New
New Zealand
Zealand
successful
and the
the projected
projected or
or accomplished
accomplished moves
moves towards
towards no
no fault
fault
and
compensation in
in various
various States
States of
of Australia
Australia99 suggest
suggest that
that in
in
compensation
the short
short term
term in
in the
the Antipodes,
Antipodes, and
and in
in the
the longer
longer term
term in
in
the
North America,
America, the
the legal
legal system
system will
will at
at last
last adapt
adapt to
to aa more
more
North
rational acknowledgement
acknowledgement of
of the
the need
need to
to compensate
compensate victims
victims of
of
rational
injury in
in aa universal
universal and
and cost
cost effective
effective manner.
manner. Such
Such aa system
system
injury
would clearly
clearly avoid
avoid the
the inevitably
inevitably expensive
expensive and
and time
time consuming
consuming
would

procedures involved in judge and jury decisions upon such
subjects.

In the criminal sphere, community dissatisfaction with
judicial sentencing has led to various proposed
features of jUdicial

,

solutions to remove or reduce the ambit of judicial input. One
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solution, as it seems to me, the least preferable, is for the

legislature, by mandatory sentences to impose fixed penalties
for certain offences, once proved. The consequence of this
solution, if it becomes widespread is, as Chief Justice Bird
has pointed out in California, a rapid and crippling increase
in the levels of incarceration. IO Another solution, also with
faults and weaknesses, is to remit the real penalty to be
imposed on convicted criminals from judges to branches of the

;,

Executive Government, including bodies such as Parole Boards
and early release authorites. A
A third solution involves the

i

control of judicial discretion in sentencing by reference to

I

guidelines developed by aa commission, in which judges

~

participate.
participate. This
This last-mentioned
last-mentioned solution
solution has
has been
been adopted
adopted in
in aa

I

number
number of
of jurisdictions
jurisdictions of
of the
the united
united States,
States, including
including in
in the
the

l
I
I

i

Federal sphere. It has much to recommend it. ll
Applying Bills of Rights: Three problem areas should be
specifically mentioned. They raise questions about the future
role of the judiciary and the adaptation of the judicial art.
The first lies in the field of human rights decision making. In
the United States, the judges have for nearly two centuries
enjoyed the responsibility of interpreting and enforcing the
Bill of Rights. The result has been that the judiciary of that
country has adapted to the role of an accelerator of government
activity, rather than a brake on it. Particularly has this been
so in recent years. l2
"In the last few decades the courts have given broad
copstruction to affirmative personal rights and
manifested an increasing willingness to articulate and
implement new ones. The roll call of causes dealt with by
the judiciary sounds like a litany of the most vexing
questions in current American political history: racial
discrimination and segregation, school admissions and
affirmative action, busing, free speech and political
protest, internal and foreign security, the rights of
criminal defendants, church-state relations from prayers
in public schools to public
pUblic funding for parochial
schools, legislative reapportionment, obscenity, the
draft, abortion, the death penalty, women's
women 1 s rights and
ecology. Moreover, the complex subject matter of modern
statutes and Congress's tendency to legislate by
exhortatory generality have propelled the courts into
what may appear to be an unaccustomed regulatory and
quasi-legislative role. Both the pettiest details and the
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broadest concepts of government have come within the
judicial ambit. Ideally, a modern judge should be, in the
phrase describing Justice Brandeis, a master of both
microscope and telescope. 13 Until lately the judges
jUdges of Canada and Australia,

lik~
lik~

their

progenitors in England, could distain such quasi legislative
functions. However, with the passage of the Charter in Canada
and the prospect of similar legislation in other countries
(together with the stimulus provided by international
declarations of basic human rights that followed the Second
World War) the jUdiciary increasingly face the resolution of
what would hitherto have been thought of as purely political
issues. 14 This development will impose on the judges
jUdges the need
to develop attitudes and techniques to meet the new challenge.
There will be a need to-make policy choices. Some will be in
fields that are familiar, particularly in the criminal law.
Others will be in fields that are quite novel. The Operation
Dismantle litigation lS represents a vivid case in point.
It appears beyond argument that the Charter, and measures
like it, can be expected to increase the power and influence of
the judges. 16 There will be the risk of occasional
confrontation between the elected Parliament and the appointed
judiciary. There are some who fear the tension that will
develop and the potential damage to the judicial institution by
the unaccustomed instrusion of the judiciary
jUdiciary into issues such
as legislative reasonableness. On the other hand, the movement
represented by the Charter is a world wide development which
reflects the growing effort to state and enforce, in the
domestic law of members of the international community,

z
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internationally accepted human rights. It will be a slow
process. But we are, on the international stage, at a point
akin to that of England in the 13th century, after Magna Carta
was signed at Runnymede. What has to be recognised is that not
only will jUdicial work change - as judges are increasingly
called from familiar territory as I have described - but the
skills and techniques that are needed for the new functions
will be significantly different. A lifetime's experience in
personal injuries litigation or even familiarity with the
statute of uses or of Quia Emptores may not be the best

(

preparation for evaluating the philosophical choices posed by
the general language of the Charter.
Administering administrative law: The other likely growth area,
if recent experience is any guide, is administrative law. This
is scarcely surprising because of the advance of the power and
influence of the central bureaucracy which accompanied and
followed the Second World_
World. War. The courts have been propelled
into supervision of administrative agencies. The result has not

'~t

always been praise for the judiciary.
jUdiciary. On the one hand, there
are those who criticise the traditional approach of the common
law as one obsessed with form and neglectful of the substance
of administrative justice. A system which confines its scrutiny
to the "face of the record" and examines meticulously how
things are done not what is done, lends itself to criticism as
one obsessed with peripheral and procedural matters, rather
than the real merits in issue. On the other hand, defenders of
judicial
jUdicial restraint in the field of administrative law point to
the dysfunction which can arise through the over
judicialisation of the bureacuracy.l7 Judges may be propelled
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into detail and factual review which effectively reduces them
to little more than members of the bureaucracy themselves. At
least the traditional limits of judicial
jUdicial review had the merit
of confining the judges to familiar territory. Once they enter

the territory formerly marked "policy - lawyers keep out", the
application of judicial techniques of decision making becomes
more problematic. Particularly is this so, if the judges
confine themselves (as the bureaucrats do not) to rules of
evidence and procedure which blinker and bridle their

I

resolution of the problem in hand.
Resolving scientific disputes:

A third field of controversy

relates to the future role of judges
jUdges in resolving disputes with
a high content of science and technology. There is a point, in
the complex world of modern technology, where the limits of
judicial
jUdicial competence are reached. A recent decision of the High
Court of Australia dealt with the technological as well as the
legal complexities involved in copyright of computer software
programs. IS It has been suggested that the courts have
displayed special difficulties in resolving cases involving
complex technological issues. l9 One of the basic problems is
that the adversary system focuses on victory rather than
truth. 20 But an even more fundamental problem may be that the
experience of lawyers, and their education is such as to make

I

the detailed understanding of the language of science and
technology uncongenial or even impossible.
Various solutions to this problem are proffered, ranging
from the use of scientific arbitrators, the appointment of
court experts, the system of scientific assessors or the
creation of a "science court".
court ll • 2l As more issues of a scientific

- 12 content arise for resolution, the need to provide judges with
the ability to master the scientific theory and the
technological developments is manifest. Can we be sure that our
law schools, and the educational systems that proceed them, can
produce the paragons who not only uphold the honourable
judicial traditions of the past but understand the
philosophical, administrative and scientific questions that
will be presented for their resolution in the future?

JUDICIAL TECHNIQUE
Usinq technology: The reference to science and technology is a
suitable point from which to approach the suggestion for the
future of judicial technique. There is no doubt that our court
procedures will adapt significantly to the opportunities and
challenges of the new technology.
The Canadian Supreme Court has led the way in the use of
the satellite to permit the argument of cases across the
continent. In Australia, a similar innovation is under study.22
Other uses of technology abound. They include telephone
conferences. These are commonly utilised in North America. 23 In
Australia, they have been pioneered by the national
Administrative Appeals Tribunal. They present a means of
securing the cost effective resolution of social security
appeal. It would simply not be feasible, in a continental
country, to provide on-the-spot tribunal attention to the case
of every social security appellant. The case is of great
importance to him or her. But the cost infrastructure of
sending a tribunal to remote townships is so prohibitive that
an alternative mechanism had to be found, if justice was to be

B
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provided. Hence the telephone conference and hearing. The
procedure has proved so successful it has now spread to the
Supreme Court of New South Wales. In recent amendments to the
Court
court Rules, a facility for telephone hearings has been
introduced in building disputes. 24 We will doubtless see more
use of the telephone to cut costs and to provide speedy
determinations, particularly of interlocutory, pre-trial
motions. The prospect of video links to reduce travel to and
from courts can also be confidently predicted.
The computer has already been used for improved judicial
administration. Sir John Donaldson told the last Australian
legal convention of the innovations he had introduced in the
Court of Appeal in England. 25 The prospect of on-line filing of
court documents by solicitors who can directly file their
process in the court registry by electronic means, is just
around the corner. Linkages of this kind will require new
attention to the provision of security for confidential
material in the courts computer files. Only slightly further
away is the prospect of the deposit, in electronic form, of
video clips of evidence in substitution for the cold print of
affidavits. It may readily be contemplated that the depositions
of witnesses in the future will be filed in advance, in
appropriate cases with cross-examination and pre-trial deletion
of irrelevant or objectional material, so that the time of the
trial can be conserved.
Slightly further down the track may be the introduction
of artificial intelligence to support (or in some cases to

"
11

'I

replace) judicial
jUdicial decision making. In the latest part of the
Modern Law Review to reach Australia is an essay on lIexpert
llexpert
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systems in law" and the application of "artificial intelligence
to legal reasoning".26 The author rejects the notion that
artificial intelligence somehow "deprecates the dignity to be
associated with human intel1igence".27 He sidesteps the core
question of artificial intelligence, namely whether machines
can meaningfully be said to "think". He simply uses the label
of artificial intelligence to refer to "what it seems that
certain computer systems possess to some degree n • 28 We should
not laugh at this possibility of utilising artificial
intelligence to assist or replace judges,
jUdges, considering that we
are so indispensable that no machine could ever replace us.
Artificially intelligent computer behaviour is already
performing highly specialised functions, such as the
translation of languages, the recognition of images and objects
of the physical world, the playing of complex games such as
chess, the learning from examples and precedents and even the
writing of further programs to generate more complex
understanding, automatically.29 The prospect of the application
of these developments of computer technology to legal problem
solving is by no means fantastic. On the contrary, with
rudimentary changes in the substantive law designed to reduce
the variables and to reduce matter requiring evaluative
judgment,
jUdgment, the prospect of processing many legal issues by
facilities of this kind becomes quite realistic. As is
repeatedly pointed out, the introduction of computers in such
highly important activities as life-saving medical
applications, national defence systems, public banking networks
and space exploration make the prospect of using artificial or
automated intelligence in the justice system not only feasible

in the long term but probable in the short term;30
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Already, Canadian writers are urging that computers
31
should be used to assist judges in sentencing decisions. 3l
Allied with a system of sentencing guidelines, artificial
intelligence could undoubtedly enhance the judicial
jUdicial function,
not necessarily by replacing it, but by performing certain
preliminary steps, leaving only the criticial input of hUman
human
evaluation to be performed by the judge. It is clear that the
interaction between the human mind and artificial intelligence
will not pass by the law and the judiciary.
jUdiciary. Nor can there be
much doubt that, as claimed by the author in the Modern Law
Review:
"The
-The successful construction of expert systems in law
will be of profound, theoretical and practical importance
to all whose concern is the law."32
law.~32
The litigation explosion: After the dynamic of science and
technology, the most obvious stimulus to change in the judicial
function, presenting itself in all our countries, is the rapid
increase in the work load of the judiciary.
jUdiciary. Judge Richard
Posner has described the development in the United States
Federal courts as a "litigation explosion" which has been
converted into a "crisis".33 Certainly, Posner demonstrates the
staggering growth of the Federal docket in the last 25 years in
the United States. From what he describes as "the eve of
explosion" in 1960 until 1983, the number of cases filed
annually in the United States District Courts rose from 80,000
to 280,000 - a 250% increase. This increase compares with less
than a 30% increase in the preceding quarter century. The
growth in the U.s. Courts of Appeal is even more pronounced.
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The case load has increased from 3,765 cases in 1960 to 29,580

cases in 1983. This is a 686% increase. Nor does the number of
cases filed tell the whole story. The result has been a

significant, continuing and burdensome increase in the workload
of judges
jUdges at both levels of the Federal jUdiciary in the United
States. 34

This increase in workload has parallels in Australia,
Canada and Engla·nd.
England. If our increase bas
has not yet measured up to
the United States proportions, the developments in that country

represent, as usual a premonition and a warning for us of what
may lie ahead. There are some who suggest that the "explosion"
in the United States could never occur in our countries because
of the different organisation and cost rules of the legal
profession and the different attitudes to litigation and
substantive law. But these differences are diminishing.
Furthermore, we cannot be sure that in our societies, with
improving education and community expectations, our citizens
will be content necessarily to be fobbed off without a remedy
that provides a "day in court".
For present purposes, the important concern to which
Posner calls attention, is the impact which this explosion is
having on the art of judging. In response to the great increase
in work load, the United States Congress has appointed some
extra judges.
jUdges. But its basic response has been to enlarge the
specialist courts, to increase the supporting personnel of the
judiciary and to enhance the courts' administrative
bureaucracies. The result of this has been what has been
described as "the bureaucratisation of the judiciary".35
Specifically, Posner laments the consequence of the

,
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insupportable case load upon appeal judges.
jUdges. He suggests that it
has caused a significant decline in the average length of oral
argument, the "dominance" of law clerks in opinion drafting,
the consequential increase in prolix, unimaginative, indecisive
and unconvincing judgments,
jUdgments, the increased use of unpublished
opinions which endangers the disciplining functions of opinion
writing. As a result of all this Posner asserts that there has
been a reduction in the quality of justice administered in the
United States Courts of Appeals.
The suggested "domination" of law clerks comes as
astonishing news to judges
jUdges brought up in the British tradition.
When once asked why the Supreme Court of the United States was
so respected in Washington, Brandeis is said to have replied
that the answer lay in the fact that the nine justices were the
only senior officials in Washington who still wrote their own
decisions - and did not simply initial, with occasional
modification, the outpourings of others. However, according to
the Brethren and other books providing insight into the
workings of the courts in the United States, such may not still
be the case today. This reflection is offered without
criticism. The judges
jUdges of that litigious country have had to
devise a mechanism to get through their work load, frequently
amounting to more than a 1,000 cases a year. The steady pace o£
of
elegant and individualistic opinion writing would not suffice
if the judges were to see to it that the court docket was
cleared within available jUdicial personnel and in better than
"Bleak House" time.
In the highest courts of Australia, Canada and England
control of the work burden may be exerted by the necessity of
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leave to appeal. But in other courts, the work keeps coming
without respite. If the flow cannot be controlled by leave,
other judicial techniques must be developed. What will they be
for us, if we are not to forfeit our opinion writing to young
law graduates? I find it
i t difficult to foresee that Canadian or
Australian judges, let alone the English judiciary, will
consign opinion writing to law clerks. What other possibilities
present?
One is the reduction of multiple
mUltiple judgments._
judgments •. Although
these have been defended 36 and although, as Lord Reid once
pointed out, they provide the means of ensuring light shade and
3?,, they certainly involve
stimulating legal development 37
inefficiencies. They frequently involve obfuscation of legal
principles for trial judges
jUdges and the profes.sion
profe~sion who look to the
higher courts for guidance. They also involve some needless
repetition of judicial
jUdicial work. Constant writing may deprive the
judge
jUdge of the opportunity for reflection that is imperative for
the clearer and simpler performance especially of appellate
duties. 38 More time might mean better judgments.
jUdgments. - including
judgments
jUdgments which are simpler, more conceptual in expression and
more persuasive as literature. 39 A recent analysis of the
length of judgments
jUdgments and the number of dissents in the State
Courts of the United States shows a significant increase in
both. 40 I doubt if the position is different elsewhere. To some
extent the proliferation of authority itself presents this
burden. Part of the problem may be a disproportionate
expenditure of time spent in court and an insufficient

[
~

I

~

I,t

expenditure of effort (whether by discussion or assignment) on
the part of the appellate judges
jUdges out of court.

.

"
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Although oral argument is undoubtedly beneficial, that is not
the issue. The question posed by the increasing work load of
appellate courts is the extent to which the marginal value of
more time in oral argument could not be surpassed by increased
time for discussion amongst the judges,
jUdges, research of the issue,
consideration of written argument and, above all, time for
reflection and refinement of legal principle. Considerations
such as this that led in the United States to the assignment of
fixed times for oral argument. Similar rules have been
introduced in Canada for applications for leave to appeal to

:\

the Supreme Court. In Australia, the last bastion of oral
argument, the merest suggestion of such limitations causes

1

consternation at the Bar. However, in my own court times have
been fixed in large cases within which the oral argument must

~

f

t

I\

be presented. And there is an increasing tendency to insist
upon written submissions, including in big and complex cases,
full written briefs after the model of the Privy Council
4l
practice. 41
The use to which different appeal judges
jUdges put oral

r
I

Ir

argument varies according to their personality and
inclinatiort.
inclination. 42 At the last Australian legal convention,
commenting on a paper by Justice Willard Estey, I proposed that
thought should be given to introducing a new system by which
the task of the Bar could include the presentation of
alternative drafts of the judgments,
jUdgments, as favoured by each party.
Effectively, this is what is done by the briefs filed in the

,,.

United States. This suggestion produced the denunciation of one

I

senior barrister. He indicated, as if self evidently

I
r
~

,/

unacceptable, that it would lead to the necessity of judges
jUdges

I
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publishing their judgments in draft for the criticism of
counsel in oral argument. Having come to the appeal bench from
the unusual discipline of law reform, I do not find that
objection persuasive in the least. I am far from convinced that
a system by which appeal courts published a preliminary and
tentative draft of their judgment and exposed the same to
criticism before final judgment was manoeuvred, would not
produce a more efficient resolution of appeals than the_ ,pres-ent

system. At least in ultimate appellate courts, the issues are
often well refined by the time they come up for judicial
consideration. A preliminary draft judgment would focus
advocacy and permit the refinement of principle, the exposure
of error and the criticism of suggested illogicality.
Especially in courts which seek to get through their workload
by a heavy proportion of ex tempore judgments, the necessity of
preliminary work on the part of the court is self evident. It
is but a small step from this pre hearing preparation to the
exposure of a draft judgment. I am not convinced that this idea
deserved the premptory dismissal it received in Melbourne. 43 We
may live to see it introduced into judicial practice as a means
of getting through the work in a just and efficient way.
Management or adjudication: A third concern, that derives from
the growing workload both in the trial and appellate courts is
the extent to which judges should become involved in the
management of the litigation assigned to them. There are some
who regard this activity as a waste of judicial time and an
inappropriate function for people trained and paid to be
adjudicators. 44 Whilst different considerations apply, to some
extent, in appellate as against trial courts, the sheer

- 21 pressure of the case load, and the dutiful desire of judges
jUdges to
move things along, inevitably produces suggestions for

increased judicial
jUdicial involvement in managing the litigation.
otherwise the litigant with the longest pocket may, by endless
interlocutory argument effectively frustrate access of a
meritorious litigant to justice.
It is right, as Shimon Shetreet reminds us, that judges
must not become so obsessed with speed and efficiency that they
~o'rget
~orget

•

the essential functions of the judicial
jUdicial role to uphold

.' legality and fairness. 45 By the same token judges
jUdges tend to be

highly responsible people. So it is likely to remain in the
future" If faced with a heavy and increasing work ·l-oad, they
they..,..:_

will tend to explore, in company with their colleagues, ways to
manage the litigation. In some caSes it will be possible and
appropriate to send the litigation elsewhere, to counsellors
for conciliation or to arbitrators for adjudication. 46 I~other
cases it will be possible to introduce penalities which
discourage unnecessary litigation, especially penalties as to
costs. 47 In some appeal courts the expedient has been
introduced of reducing the number of judges typically sitting

in court divisions, from the traditional three to two. 48
However, the work which will deVolve upon the judiciary from
the operation of the Charter in Canada, is likely in time to
significantly change the activities that are expected of
judges. If American experience under the Bill of Rights is any
guide, Canadian judges may become involved in detailed
supervision not only of the conduct of the parties before and
during the litigation but also their conduct in pursuance of
complex orders made under the Charter. These were described as

;1

II

the

~worst
~worst

possibilities facing Canadian judges" as a result of

the Charter when Justice Blair gave his view of the Charter
from the Bench. 49 He pointed out that American courts
administer prisons in 32 States. They have revised
congressional voting constituencies. They have supervised
desegregation, introduce busing and involved the judiciary in
detailed considerations even down to the purchase of tennis
balls for a high school, taken over by the courts. 50 Will it
come to this?
The prospect of judges
jUdges becoming involved in activities of
this kind fills some of their number, brought up in our British
tradition, with despondency, if not alarm. By such activities,
the judge
jUdge would be moved effectively from an adjudicative to a
legislative or bureaucratic function. On the other hand it must
be acknowledged that many conflicts in our society are resolved
by default rather than by reason and law. Although the Charter,
with its prospect of greater judicial activism, involves the
possibility of risks to the public perception and acceptance of
the neutral judiciary,
jUdiciary, it also opens up the prospect of
practical attention by the judiciary
jUdiciary to serious matters of
widespread community concern. If the result is the diversion of
highly talented and highly paid public officials from the
comparatively simpler tasks of awarding damages in running down
cases to.the more taxing responsibilities presented by the
Charter, it is a challenge that should be welcomed. Those who
reflect on the 800 year old tradition, to which we are heirs,
will not have doubt as to the the readiness and ability of the
judges
jUdges to meet challenges of this kind. They should, however
not be surprised at the need for an initial period of
adjustment to a significantly different function.

I.:
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WHO ARE THE PARAGONS?

Quitting the monastery; I previously asked the question: who
are the paragons who will rise to these changes in the judicial
art? One thing must be recognised by Governments and by the
people. The unacceptable increase in judicial workload, without
the prospect of relief, is a cause for much stress. There is no
doubt that the phenomenon of stress, until recently rarely
remarked upon, is causing judges to quit, joining colleagues
who resign because they find the work boring or because they
feel insufficiently paid for such heavy and burdensome
responsibilities. 51
Until quite recently, appointment to judicial
jUdicial office, at
least in the superior courts, was regarded as a life sentence.
Judges entered a monastery from which they could not return.
Nowadays, increasing numbers of judges
jUdges are returning, both in
Canada and Australia. There are even instances in England. This
phenomenon, has implications for judicial
jUdicial pensions, the ethics
of the Bar and public perceptions of the judiciary. It is now
being suggested that, so common has judicial
jUdicial resignation become
that it should not be seen as exceptional. Upon this view
judges may, in their careers be expected to go on to other
activities in the law or public 1ife.
life. 52 It seems likely to me
that as the stresses of change in the judicial function
increase with the work load and rewards diminish comparative to
the practising profession more and more judges will be
affected. There will be an increasing tendency for them to
resign. Many will return to private practice. The implications
of this revolution in judicial conduct have still to be

I.

-24 c·onsidered.
c~nsidered. The· introduction of study leave, such as is enjoyed

in Australia after five years of judicial
jUdicial service, may provide
the kind of incentive, together with pension and other
benefits, that will persuade judges to remain in their posts,
notwithstanding the unprecedented difficulties and novel
burdens they nowadays face.
Conserving the judqes:
jUdqes: In recognition of the problem and even
the undesirability, of requiring the jUdiciary to process large
numbers of cases involving repetitious consideration of like
factual material, we are seeing the beneficial development of
alternative dispute resolution machinery. The growth in
community justice centres 53 and specialis.t
speciali~t lay tribunals, with
expertise incorporated in the decision making body, recognise
that, just as there are horses for courses, so judges must be
used in activities that are appropriate to and worthy of their
training, skills and role in the community. With the decline of
the jury and the move away from lay magistrates to trained
justices, there is a need to reconsider new mechanisms of
dispute resolution which will provide access to justice by
citizens in a more cost effective, speedy and informal way than
judges can typically provide. 54
With the massive expansion in the public service during
and after the Second World War, a vacuum was created in the
effective supervision of a vast range of decisions affecting
the everyday lives of citizens in critical ways. JUdicial
review was quite frequently an ineffective guardian, because of
its concentration on procedural rather than substantive
questions and because of the many technicalities which
.typically litter the path of such litigation. Ministerial

responsibility and complaints to a member of Parliament were
likewise ineffective because of the unreality of expecting a
government to fall because of a mistake by or insensitivity on
the part of a lowly counter clerk. This is why there have been
such Significant developments in the field of administrative
law. Those developments have included the proliferation of
tribunals. Though modelled after the courts and providing
adjudication, they did not typically use judges.
jUdges. They provide a
quicker, cheaper and more informal venue for the resolution of
complaints.
But it is noteworthy that even this procedure was found
insufficient. In most common law jurisdictions, the Ombudsman
phenomenon has been accepted. Significantly, the Ombudsman
operates, as one would expect from the origins of the office,
by a non-adjudicative, non-adversarial, inquisitorial
procedure. No public
pUblic hearings are typically held. Complaints
are generally dealt with on paper. This successful and
pervasive alternative to the judicial model teaches an
important lesson. The judiciary must be conserved to functions
it performs best. And although those functions are themselves
changing, with the addition of new responsibilities and the
alteration of social perceptions of what is important, there
will remain the hard fact that inherent in the judicial
jUdicial

f-,

function is that concern for legality and fairness that will
not permit the reduction of the judge to a mere functionary of
the bureaucracy. Efficiency is not, ultimately, our guiding
gUiding
star.

f
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YOU CANNOT FIGHT THE FUTURE
Gladstone, introducing the Second Reform Bill said to his
opponents:
"You cannot fight against the future. Time is on our
side." S5
Reflection on our jUdicial tradition is usually a cause for
self satisfaction, complacency and self congratulations. But to
the question whether time is on the side of the judiciary, as

presently organised, the answer is uncertain. The work is
changing. The techniques expected of us are changing and

adapting. The personnel who offer themselves to the monaste:ry
and their attitudes and those of their fellow citizens a"re

changing too. In a time of rapid change, we can certainly
derive institutional strength from the history and integrity of
our forebears. After all, they survived wars and revolutions,
threats from the Executive Government and attacks from the
Estate~

Fourth

They came through earlier times of rapid social

chanqe~

But changes are increasing in number and

The

complexity~

beginning of wisdom, and the only anchor for speculative
futurology, is an understanding of the forces for

change~

Only

if we understand those forces can we successfully adapt the
precious institution that is in our charge to continued,
relevant service to our citizens: at once independent, honest
and diligent; modern, creative and technologically literate.
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