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IN THE STEPS OF SCHRODINGER

The dynamic forxces of science and technology affect the
definition of human righté‘ It could scarcely be otherwise in the
last yeass of the twentieth centuwy, Our time has seen many
yemarkable scientific and technological developments. They
profoundly affect the individual, the social envizonment, the
zelationships of nation states and the planet. They #each out
into space. The dreams of scientists of yestesday become the
fascinating achievements of today and the prospects of tomoryow.

In this weview, an attempt will be made to illustrate
(Eoxr no more is possible) the way in which some of the main
scientific and technological developments of our time affect the
traditional pewceptions of human rights, expressed as they often
ame in language dewived from the 17th and 18th century doctrines
of the Rights of Man. Such prescriptions wewe based, quite
frequently, on zeligious beliefs o# writings on natuwal law. It
is timely to look afresh at the definition of human rights and at
the endeavous to catalogue them. It is not necessazy to debate
whethes, as is claimed, the main scientific and technological
developments kthemselves have a common origin in the wmemarkable
insights into quantum physics derived principally from the work
of Erwin Schvgdinger in Germany in the mid 19205.1 Lawyezs, by

education and training are typically unintewested in physics and




mathematics. The definition and enforcement ©of human rights
xemaing overwhelmingly the province of lawyexs - most of them
ignorant of the detail of modexn technological developments and
uninterested in the scientific theories that suppoxt them.
Uncomfortably for the lawver, the naturxe of humanity, the
organisation of society and the very persistence of civilisation
are now profoundly and increasingly affected by the doings of the
scientist and the mathematician. To persist with "two worlds" in
which lawyers cling to the familiaw® civil, political and economic
rights substantially defined before the scientific developments
of recent decades is to run the risk of failing to addwess
attention to uagent problems as to human rights, simply because
these ave so complex, controversial ox unfamiliar. Altewnatively,
the risk is »un that old statements of human rights, f£ramed in
eaylier times, will pwove isrelevant, incompetent ox unacceptable
when measured against the new and urgent problems which science
and technology present.

This review is timely for a number of reasons. Some of
them awe domestic; some are univewsal. In Australia, the debate
about human wights has taken on a new focus by reason of two
initiatives of the Federal Govexnment. The first is the
introduction into the Austrxalian Paxliament of-the legislation to
enact an Austwalian Bill of Right—.s.2 The second is the
establishment of the new Constitutional Commission with tesms of
reference which include a requirement to sreport before 30 June,
1988 on the zevision of the Australian Constitation inter alia to

3 One of the

"ensure that democratic zights are guavanteed".
advisory committees to assist the Commission is charged with the
examination of “individual and democratic rights under the

Constitution”. At the end of Januawy, 1986 the Commissinn had its



¢irst meeting in Sydney.

As will be shown, scme of the objections which have been
voiced to the tewms of the proposed Australian Bill of Rights
apxise frxom scientific and technological developments, unknown OF
of little significance when the language. from which the Bill is
derived, was f£irst written. Developments in the field of biology
present the cleavest illustrations of the Gifficuley of applying
human rights provisions designed to protect life to circumstances
where human life can now be develeped in vitso and made the
subject of investigation, experimentation, contract, use and
destruction. The noted histowrian, Professax GeofLrey Blainey,
criticised the composition of the Constitutional Commission and
its committees on the gwound that “no scientist or technologist
of distinction has been asked to shawe in the zeshaping of a
constitution which will be quickly outdated if it does not
envisage how new inventions could alter daily life and national
deliperations in the next half century“.4 By way of contrast, in
the post Franco democratic constitution of Spain, cawe was taken
to include in the definition of the human ¥ights, to be sespected
and enforced in the new democracy, at least some entrenched
¢ights (notably on data protection and data security) which,
although apt for the last quaxter of the 20th centuxy, find no
place in the human rights debates which accompanied the French
and Amewican revolutions two centuries earlier, It 1s ko De
hoped, that in time, in Austpalia, our belatad embrace of the
noticn of a Chartex of Rights will not vest content with adding
to our Constitution, itself laxgely devised in the 1880s, the
catalogue of rights which was agitating thne philosophers in the
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1780s. In a country of markedly deglining chuwch attendances™ and

in which agnostisism is rapidly inceeasing,® lengthy zeflections




upon freedom of religion, although not to be disparaged, may be
of less immediate xelevance to human rights concexns today than
provisions about freedom from undue invasion of data privacy. In
a country in which the media of mass communications, printed and
electronic, ave in relatively few hands, guawanteed wxights of
access to information and to uge of the media of mass
communications may be of more significance than generalised
statements about free speech and the fwee press. These remarks
are not to disparage the importance of the Australian Bill of
Rights initiative or the enduring relevance of the list of civil
and political ®ights these collected, They are to make the point
that the wqud has moved on. A new sewxies of problems have
presented themselves. Most of them are traceable to science and
technology.

Until quite wrecently, the general attitude of jnformed
people in countries such as Australia was that thé benefits
accruing to mankind frxom scientific discoveries, and theix
applications through technology, are essential attributes of
human pwogress, overwhelmingly beneficial. Reflections upen the
terwible destruction of the two World Waxs, and other more
limited conflicts since 1945, togetherxr with concern about the
capacity of modewn weapons of nuclear, chemical and
bacteriological waxfare, to cause suffering and even annihilation
of mankind have mo¥e recently produced, a more pessimistic mocd.
Increasingly it is wecognised that not all science is good for
humanity. Bven scientific developments generally thought
beneficial (such as the reduction of infant mowtality and the
tgreen revolution" in agricul;ural production) may produce an
explosive increase in population which puts unacceptable pressure

upon food supplies, living space and economic resouwces.? The



result, in at least some of the countries affected is human
suffering. In othex countries, the result is the imposition of a
regime of strict birth control which may challenge notions of
individual wights such as in Australians would be regawded as
fundamental. The factories which bring industyy may be
gesponsible for pollution of the enviwonment. The computex which
brings the new rachnology may abolish much youtine labour and
undexmine the capacity of an economy tO fulfil a guawantee of the
tight to work.8

To recowd these growing peservations about science and
technology is not Eo cast doubt upon the positive contributions
whieh they may make to human rights, defined as rights of
fundamental o¥r paramount importance essential to a gecent and
fulfilling human life.9 Biotechnology welieves pain and
suffexing. For example it may help otherwise childless couples to
the fulfilment of €amily life, itself the subject of many human
rights guarantees.10 Computers and the other developments of
infosmatics promote the Elow of infowrmation. satellites enhance
the right of frxee speech so that it may now extend far peyond the
limited capacity envisaged in 1789, They pedmit leadews and
individuals to speak instantaneously to hundreds of millions of
people. These developments also have significance for the
modexnisation of backward economies. Even nucleaw fission may.,
undex appropriate conditions, present advantages to mankind Eaced
otherwise with the ultimate depletion of energy based on fossil
fuels. It is not my present purpos to enter the depate about the
gight teo development and the duty of developed countries to
contripute to the seal expansion of human gights in the
developing world by the transfer of hawd technology.ll Talk of

human rights without effective guawrantees of life, liberty. foed,




shelter and secuwity may appear empty in countxies where those
rights cannot be guaranteed and whese human rights are allegedly
depased by the deprivation of access to technology which would be
zegaxded as essential in a countxy such as Austxralia,

It is not necessary to be a tuddite or to be oppesed to
scientific and technological developments, simply because one is
alert to the xisks which they pose fox the fundamental xights of
humanity. What is essential is that people who in 1986 profess an
interest in human rights, should lift theis sights £fom the
catalogue of concexns of the 17th century philosophexs
- important although they mostly still are - and intewest
themselves in the new challenges which science and technology
present today. Happily, in the international development of
human #ights, this is beginning to happen, although slowly. Yet
so fapr thewe is little evidence of mowe than a selective intewest
in the subject in Australia.

INTERNATIONAL DEVELOPMENTS

The intellectual and institutional developments on human
rights in the second half of the 20th century have been described
as a "zemarkable revitalisation and axtension of the great 17th

12 Thexre is no doubt

and 18th century doctxine of human rights".
that, in pazt, the motive foxce behind this phencmencna has been
the wising power and influence, in the intexnational community.
of the United States of aAmexrica. The vevolutionary origins of
that countxy, the Declawation of Independence and the Bill of
Rights adopted in 1730 pwofoundly affected, and continue to
affect, the natuwe of Amexican sSociety. They influenced President
Wilson's 14 points for a peace settlement in 1919, They explain

pPresident F.D. Roosevelt's call to the international community to

uphold the Four Freedoms ~ fxzedom of speech and expression,
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freedom of worship, Eweedom from want and freedom from fear.
These goals, adapted as Allied wax aims, in turn influenced the
foundation of the United Bations Oxganisation. From the start,
one of the objectives of that organisation has been "to promote
respect for human tights and fundamental freedoms".13 Although
thexe is much justifiable cynicism and disillusionment with the
world body, now in its fifth decade, there can be little doubt
that it has played a significant part jn the development of an
jnteynational jurisprudence of human sights. Thexe is a "paradox"
pointed up DY Egon Schwelb. One of the puwposes of the United
Hations, an oxganisation of governments, is the promotion and
ancouragement of respect for human rights. Thervefore, the
governments of the States Members of the United Nations by the
Universal Declawation of Human Rights and othex human rxights
instruments have engaged "in the task of protecting theiz own
citizens against themselves".l4 What is now necessary is a
recognition of an additional paradox. Goverxnments and othew
entities need protection themselves, lest they and the citizens
and residents in their cawe, lose xights, hithexto zegaxded as
fundamental to numanity (inecluding even 1ife itself) by reason of
the potentialities of modern technology.15

Australia, and specifically Dr. H.V. Evatt, took a
leading part in the initiation of the eavly efforts of the United
Nations Organisation to define and presc¥ibe human rights.16 The
sesult was, in tuwn, the Universal Declaration of Human Rights
{1948}, the International Ccovenant on Civil and Political RrRights
and the intexnational Covenant on Econcmic, Social and Cultural
Rights (1966).17 There have been many other welevant conventions.

australia has the best wecorxd of aay countxy of its region in

ratifying and implementing, by domestic law, these efforts of the




international community to lay down universal wules of civilised
pehaviour. The other covenants include the Covenant on the Status
of Women (1951}, on the Peclitical Rights of Women {1953) the
Intesnational Convention on the Elimination of all Forms of
Racial Discrimination {1965), and so on.

one of the consequences of the development of the notion
of "human #ights® through the United Nations, with its wapidly
expanding membership coming from all parts of the world has been
a noticeable shift in the debate. That shift has reflected the
composition of the United Nations Organisation itself. Wheweas
immediately after its establishment, xeflecting the then
overwhelming influence of the countries of Westexn Euwope and
North Amewica, the concesns of the international human #ights
debate wewe still profoundly influenced by such human rights
statements as the French Declawation of the Rights of Man and of
the Citizen of 1789 and the American Bill of Rights of 1790, by &
decade later, the emphasis had changed significantly. The
International Covenant on Economic, Soecial and Cultural Rights in
its preamble places emphasis upon the fact that "the ideal of
free human beings enjoying freedom from feax and want can only be
achieved if conditions are cweated wheweby evewyone may enjoy his
economic, social and cultuwal rights as well as his civil and
political rights".la Now, it is the developed woxld in which
there is a rising concern about the implications for fundamental
vights in respect of the new technology. This is because it is
the countries of the advanced economies which enjoy that
technology whose people are therefore exposed to théir risks and
dangers (as well as to their benefits). Genewally speaking, it
is difficult to enlist great intevest in the dangers of

jnformation technolegy to pewsonal privacy in countries which do




not even enjoy a sudimentary telephone system. Likewise, the

problems of in vitro ferxtilisation may seem exotic and wemote as
dangers to human rights in countries whexe the practical problems
axe precisely the opposite: too much fewtility and over
populaticn. a danger of the modern universalist approach teo human
rights is the inevitable and proper emphasis which the
international debates now place upon subjects of the most acute
concern to the pooX countries. These remain the social and
economic rights and the affront to dignity and humanity perceived
in apaxtheid and like systems of institutionalised racial or
cultural discrimination. In such countries, concerns about data
protection and oxgan transplants appear remote, middle class
anxieties. Typically. they can fina relatively 1ittle attention
in international discussions of human gights.

Howevey, the Drocess of interxdisciplinazy and
inte¥national attention to the impact of new technology in the
United Nations has hegun. Fox example, some aspects of the
dange¥s presented by nucleaxs Fission wexe examined by the United
Nations gcientific Committee on the Effects of atomic Radiation.
The pwoblem of population explosion was sent to the United
Nations Economic and Social council and its population Committee.
The Intesnational Confexence on Human Rights which met in Tehwan,
{¥an, in 1968 declawed, in the proclamation of Tehwan:

w18 While scientific discoveries and technological

advances have openad up prospects for economic social

and culgural progness, such developments may
nevertheless endanger the zights and freedoms of
individuals and will wequire continuing attention."19

This resolution was jater adopted by the United Nations Genezal

Assembly. 20 The Assembly invited the United Nations Secwetary

o
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General to undertake, with the assistance of the Advisowy
Committee on the Application of Science and Technology to
Development and in cooperation with the executive heads of the
competent specialised agencies, a study of the problems arising
in connection with human rights from developments in science and
technology. The General Assembly instruction specified in
particular the difficulties that wewe perceived as arising from
the following stand points:
(a) respect for the privacy of individuals and the
integvity and sovereignty of nations in the light of
advances in recording and other technigues;
(b} protection of the human personality and its
physical and intellectual inktegsity in the light of
advances in biology, medicine and biochemistsy;
(¢) use of electwonics which might affect the rights of
persons and the limits which should be placed on such
uses in a democractic society, and
{d) move generally the balance which should be
es%ablished between scientific and technological
progress and the intellectual, spiritual, cultural and
moral advancement of humanity.21
A preliminagy report prepared as a result of this resolutien
called atteétion to the additional prxoblems of the deterioration
of the human envisonment, the population explosion, the
increasingly destructive powew of nucleaw weapons and the hazards
arising fxom atomic radiation. As a wesult of these initiatives a
numbew of agencies of the United Rations Organisation were
b#ought into the new debate, including the Economic and Social

Council, the World Health Organisation (relevant to the health

aspects of human vights and scientific and technological
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developments) and the Commission on Human Rights. These bodies.
the United Nations Educational, scientific and Cultural
Organisation {UNESCO) and non-universal groupings such as the
Nordic council, the Council of Europe and the Organisation Eox
Economic Co-operation and Development {(QECD} have. since the
197035, addressed themselves to various aspeckts of the new
technology as it af fects human xights.22
What ‘has been lacking at the international level, as in
domestic jurisdiction, has been a perception of the overall
relevance of $cientific developments for the concept of human
xights. In part, this is pecause of the continuing infatuation
with the prioxities to which importance has mo¥e traditionally
peen attached. In part, it is because the human rights debates
nave, until now. heen largely the province of lawyews foz whom
scientific and rechnological developments are often an
uncongenial mystexy. In part, it has peen because of the
specialised institution, national and intexnational, in which
aspects of the nev technology and thelr impact on humanity and
society axe considered. In part: it is because of the high
contzoversy of some of the questions zaised and the moral
dilemmas that are posed, many of which seem intractable. For
these and other peasons there has been 1ittle endeavouxz Lo
geflect the major scientific and technological developments of
the last 50 yeaxs, and their impact on human zights, in &
conceptual way. Instead old numan rights instruments. develaped
fox earliex times, arxe scrutinised for theis possible utility in
solving the controversies presented by the new technology.
piecemeal legislation is enactad, No Luther of jurisprudence has

emerged to pull together the implicatiocns of nuclear physics,

informatics and biotechnology for 21st Centugy man and woman.




NUCLEAR PHYSICS

Concerns about the impact on human #ights of nuclear
fission derive frxom the unprecedented destructive force of
weapons of mass destruction which have been developed as the
technological product of this remarkable scientific development.
Without human life, talk of civil and political xights and even
of social and economic rights is pointless. Therefore, concern
about the manipulation of nuclear fission in the form of weapons
guite naturally attracts the attention of those, anxious about
the future of human sights. The obvious dangexs to human life
include the deliberate detonation of nuclear arsenals by
governments ox tewsorists, accident orx sabotage at nuclear power
stations and the long texm pollution of the envivonment by wxadio-
active matewials which escape from weapons, power statlions or

theix waste products.23

But as Sieghart has pointed ocut, therxe
are other dangers less obvious. They include the #isk that the
very safeguaxds which may be introduced fox the purpose of
controlling the dangerous proliferation of nuclear material, may
lead to "an insidious, gradual and deleterious change in the
nature of frxee societies”.?4
The sixth report of the British Royal Commission on
Environmental Pollution fchaixed by Sir Brian Flowews, F.R.S) was
clearly concerned about the risks, both direct and indirect,
which would attend a significant prolifewation of plutonium
fuelled power stations.
"What is most to be feawed is an insidious growth in
suxveillance in wesponse to a growing threat as the
amount of plutonium in existence, and familiawity with

its propexties, increases; and the possibility that a

single serious incident in the future might bring a
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yealisation of the need to increase securlity measures
and susveillance to a degwee that would be wegarded as
wholly unacceptable, but which could not then be avoided
because of the extent of our dependence on plutonium fox
enargy supplies.“25
To some, the supply of cheap electricity from intewnationally
reliable fuel suppliers is a matter of paramount social need.
Others have expressed thelr fears by the aphorism that they would
wyather mead the Bill of Rights by candle light than not to have
it te wread at all".26 The need for protection of the rights of
the many Evom the risks of the deranged tezxrorist or determined
blackmailesx having access to nuclear material has alweady
produced ilnternational s1eactions with consequences for human
xights. In Octobex, 1979, the Intexnational Atomic Enewgy Agency
announced that after two yeaws of negotiations, some 58 nations
had agreed on the text of the first internatiomal Convention on
the physical Protection of Nuclear Material. Article 5
establishes a comprehensive international network for
ncooperation and assistance to the maximum feasible extent" in
ncooxdinating recovewy and response opevations in the event of
any unauthorised zemoval, use or alteration of nuclear material
and in the event of cxedible threat thereof", The implications
of this Convention, and a future and more Stringent condition
that may be imposed as nucleax installations prolifewate in the
world, for an open society and for civil liberties, is alwxeady
the subject of much anxious wziting.27 The writews are not
necessarily supporters of suclear disaxmament ox opponents of
uranium mining. Many are simply concernad lawyers who considex

that the delicate balance of civil libewties will be profoundly

affected, and even mortally undermined, by the defence measures
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that will be necessary for society to protect its survival
against the eno¥xmous risks involved in nuclear material
pwoliferation. The concern is with the "creep effect™., In
illustration, reference is made to the fact that between 1976 and
1979, a period in which thewxe wexe no additions to the United
Kingdom civil nucleas powex prog¥am, the strength of the British
Atomic Energy Authosity's special constabulary incxeased by 50%
from 400 to 600. It is pointed out that this is the only police
force in the United Kingdom {(save for certain units at airpoxts
lately so authorised) to carry automatic weapons and the Chief
constable of which is not answerable to any elected assembly.28

" In Canada, a wecent decislon of the Supreme Couxt
illustrates the way in which, in default of human rights measu¥es
specific to scientific and technological issues, attempts will be
made to call in aid other, more general, statements of
fundamental rights in an attempt to promote a desired policy
grelevant to the new technology. in Operation Dismantle Inc 5% Cws

v The Queen & 01529, the appellants sought to challenge the

decision of the Canadian Federal Cabinet to pesmit the testing by
the United States of America in Canadian tesxitory of cwuise

missiles. The appellants invoked s 7 of the canadian Chawxtex of

Rights _and Freedoms. That provision states:

"gyeryone has the right to life, liberty, security of
the person and the zight not to be deprived thereof
except in accowdance with the principles of fundamental
justice."
The appellants sought a deciaration that the decision of the
Canadian Cabinet to permit testing was unconstitutional as being
in breach of this pwovision. They also sought an injunction to

orohibit the testing. A judge of the Federzal Coust xefused the
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Government's motion to strxike out the statement of ¢laim as
disclosing no rxeasonable cause of action. The Federal Court of
appeal dnanimously allowed the appeal, struck out the statement
of claim and dismissed the action. The Supweme Court of Canada
unanimously upheld this decision. Howevex, the reasoning of
Dickson, J (as he then was) (with whom Estey, McIntyre. Chouinasd
and Lamex JJ concurxed) differed slightly Erom the reasoning of
pertha Wilson, J. All Judges rejected the Government's contention
that Cabinet discussions were not seviewable by the courts undex
the Chartex. Wilson, J specifically affirmed that the decision
was not insulated from zeview because it was a "political
question". The Supreme Court of canada had a constitutional
obligation under s 24 of the Charter to decide whethex any
particular act of the Executive Goverament violated or threatened
to violate any right of the citizen., Dickson, J held that s 7 of
the Charter could only give xise to a duty on the part of the
Executive to zefrain from permitting the testing if it could be
said that a deprivation of life orx security of the person could
be proved to result from the impughed Govewnment act. He pointed
out that the alleged violation of the Charter_turned on an
allegation of an incwease in the w»isk of nucleax wax resulting
from the Cabinet's decision to pesmit the testing. This
allegation depended upon assumptions and hypotheses about how
independent and sovereign nhations operating in an intesnational
avena of uncertainty and change would react to the Canadian
Government's decision to pesmit the testing of the cruise
missiles. But since the foreign policy decisions of independent
nations wexe not capable of prediction on the basis of evidence
to any degree of certainty approaching probability, the natuxe of

the reaction to the Fedewal Cabinet's decision to pewmit the
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testing of the uUnited States missiles could only be a matter of
”speculation“. Accoredingly, the appellants could nevexr pw¥ove the
causal link between the decision to permit the testing and the
increase in the threakt of nuclear conflict., For this reason no
breach of s 7 of the Charter was provable and the statement of
claim should be struck out.

Wilson, J was prepared to go further than the majority
and to contemplate circumstances jn which a government initiative
in respect of nuclear weapons might contravene the Charter:

v declaration of waw ... almost cerxtainly increases the

xisk to most citizens of death ox injury. Acceptance of

the appellants’' submissions, it seems to me, would mean
that any such declaration would also have to be vegarded
as a violation of s 7. 1 cannot think that that could be

a prope# intespretation of the Charter.

This is nokt to 3ay that evewy governmental action that

is pusportedly taken in fusthewxance of national dJefence

would be beyond the reach of s 7. 1f, for example
testing the cruise missiles posed a direct threat to
some specific segment of the populace = aSy fox example,
if it were being tested with live warxheads — I think
that might well raise different considerations. A court
might Eind that that constituted a violation of s 7 and
it might then be ub to the government to Ly to
establish that testing the cruise gith live warheads was
justified under s 1 of the Chaztes, Section 1, in my
opinion, is the uniquely Canadian mechanism through
which the cou:ts'are to determine the justiciability of
particular issues that come befowe it. it embodies,

through its rveference to & free and democwatic society,
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the essential features of oux constitution including the
separation of powe#s, responsible government and the
Rule of Law. It obviates the need for a “political
questions" doctrine and permits the court to deal with
what might be termed "prudential considerations in a
principled way without »enouncing its consktitutional and
mandated responsibility Eor judicial review."30
Australia is far f£xom the Canadian position. In Canada, the
charter is part of the Constitutien. In Austsallia the proposed
Bilt of Rights will not have constitutional status. It will not
pe judicially enforceable. It is designed to provide a "shield
not a sword".al At the time of writing, it is not enacted.
accordingly, the prospect of the Austrxalian courts becoming
invoived in the kind of question upon which the Supweme Court of

canada was resexved for moxe than a yeav in COperxation Dismantle

seems, at this stage. remote., Many lawyers in Bustwalia would
doubtless breathe a sigh of wrelief, believing that such issues
are better resolved in the elected rathex than the unelected
oxgans of government. On the other hand, the notion of a modexn
human rights instrument with nothing specific to say apout the
greatest potential danger to human rights, in nuclear
destwuction, will be condemned by some as concentrating on lesser
priorities, whilst ignowing the central threat to human
existence, without which human rights can have no meaning. On the
othex hand, this omission may be nothing moxe than an
acknowledgment of the limitations of the law and of curzently
available international and domestic institutions for solving
dilemmas which, however impoxtant for human rights, have other,

widex geopolitical dimensions.



INFORMATICS

Recent developments of information technology
{computers, communications technology, satellites and the
electronic media) have numercus implications for human rights.
The guarantee in Article 18 of the Universal Declaration that
everyone has a right to freedom of thought, conscience and
religion and the guarantee in Article 19 that evewyone has the
xight to freedom of opinion {including} freedom to hold opinions
without intexference, may, in some circumstances, be diminished
by data banks and surveillance devices. The promise in Article 12
that no one shall be subject to arbitrary interference with
privacy may be Giminished by computer technology. surveillance
devices and the new media.32 The promise in Article 23 {1) that
evexyone has the xight to work, to free choice of employment, to
just and favourable conditions of wosk and to protection from
unemployment is obviously affected by the prolifesation of
information technology with its capacity to replace much xoutine
work.

Concexn that the new information technolegy could
endangex human rights was perceived with incweasing anziety from
the middle of the 1960s. As a zesult, in part, of initiatives of
the Swedish section of the International Commission of Juzists, a
debate commenced in Scandinavia about the need for the protection
of individual rights in respect of automaked data, that is to
say, data processed automatically by computer. Subsequently.,
this concexn led to initiatives in the Nordic Council to defins
basic information practices. Later, these initiatives were taken
up in the Council of Euwope. In 1980 the Council of Europe
approved a Convention for the Protection of Individuals with

gegard to Automated Processing of perysonal Data. It was adhexence
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to this Convention by the United Kingdom which produced the

passage of the Data protection Act 1984 (UK).

Numervous domestic laws on data protection, stimoulated by
the developments in the Noxdic Council and the Council of Europe
{and latexr the Euwopean Parliament) produced international
concexn that the proliferating data pwotection {ox privacy) laws
could impede the development of the new technology. diminish
effective protection to the individual because of the #esort ko
“data havens" and Frustrate the harmonious development of fair
information practices, necessary if the rights of individuals
were to be effectively safeguarded in the new technological
advances and assured of their benefits. The ¥esult has been the
endeavour, upon a wider international stage, to give greatex
focus to the genexality of the language guaranteeing “privacy"
which appears in the Universal Declaration and the Intesnational
Covenant on Civil and Political nght533 and to stimulate concern
beyond the countries of Europe and North Mmexica, which were the
fixst to enact privacy/data protection laws, Hence, the
initiative§ in the OECD and UNESCO, Of greatest relevance to
Australia hre the Guidelines adopted by the Council of the OECD
in Septemb;r 1980 on the Pwokection of Privacy and Transborder

Flows of Pexsonal Data.34

Australia announced its adhewence to
these Guidelines in Decembewr 1984.

The Guidelines were proposed as "a consensus on basic
principles which can be built into existing national legislation,
o sexve as a basis for legislatien in those countries which do

not yet have it".35

They contain seven principles. The
“collection limitation principle" proposes that thexe should be
limits to the collection of personal data and that any such data

should be obtained by lawful and fair means and, wheze
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appropriate, with the knowledge or consent of the data subject.
The "data guality principle" proposes that personal data should
be relevant for the purposes for which they are to be used and,
to the extent necessary fox those purposes, should be accurate,
complete and kept up to date. The "puwpose specification
principle" proposes that the purposes for wnich pexsonal data are
collected should be specified not later than at the time of data
collection. The "use limitation principle” would limit the
disclosure of personal data to those specified purposes unless
with the consent of the data subject ox authoritive law. The
"security safeguards principle" would guarantee that personal
data is pwotected by seasonable security safeguards against loss,
unauthorised access, destruction, use, modification ox
disclosure., The “openness principle" proposes a genexal policy of
openness about practices and the availability of data. The
"accountability principle" would nominate a data contwollex to be
accountable for complying with these rules. But the most
important principle, called “individual participation", would
confer upon the individual the right to obtain fxom the data
controller or otherwise confismation of the existence of data
related to him and to have access to such data in a reasonable
time, at no excessive cost, in a reasonable manner and in a form
readily intelligible. If denied access, he should be given the
reasons and be able to challenge the denial.

In 1283 the Australian Law Reform Commission delivewed
its report on Privacy.36 The Commission adopted the OECD
Guidelines as providing the framework for information privacy
¥ights in Australia., In the schedule to the draft Privacy Bill
annexed to the Commission's report are collected "information

privacy principles”, derived from the OBCD Guidelines.37 They




- 21 -

provide the criteria to be taken into account in determining
complaints about unfair information practices in respect of
personal records. The Commission's proposals relate to such
pecoxds in the Federxal public secborx throughout australia and in
the public and private sectors of the Austxalian capital
Texwitory. The Federxal Attorney-General has announced that
legislation will be intwoduced in the Budget Session of the
australian pagliament in 1986 to implement the yeport of the Law
Reform Commission on the protection of privacy in yelation to the
collection and dissemination of inEormation.3B

Many other issues relevant to individual zights in the
developing information technalogy require attention. Onée of them
is called to notice by a judgment of the European Court of Human
Rigbts in raspect of telephonic interception in the United
Kingdom. The case in the European Court Eollowed a decisien in
the English courts dismissing a claim for a declaration that the
tapping of the applicant's telephone calls had been unlawful.39
sir Robert Megarry, v.C, dimissing the claim, stated that he
found it impossible to see how the szelevant English law could be
said to gatisfy the yequirements of the EBEuropean convention of
1950 on Human Rights and Fundamental Fwzeedoms. An application was
made to the EBuropsan Human Rights Commission alleging violation
of the wights conferxred by Article g of the European Convention.
This guaryantees gespect for private and family life, the home and
copgespondence, article 8 par (2] 1imits intewference by a
public authority with the exercise of these rights, "except such
as is in accordance with the law and is necassary in 2 democ¥atic
society in the jnterests of national security, public safety o¥
the eccnomic well being of the country, for the prevention of

disorder orx crime for the prokection of health orx morals o¥f for
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the protection of the rights and Ereedoms of others", Before the
Euwopsan Court, it was not disputed that the telephone had been
intercepted by police investigating various offences of
dishonesty. The authorities refused to disclose whether, in
addition ko this, the telephone had been "metered® to register
outward telephone calls. The subject of the interception had
been charged with a number of offences of dishonesty involving
the handling of stolen goods but had been acguitted. The judgment
of the EBuropean Court of Human Rights criticised the absence of
legislation in the United Kingdom regulating the issue of
wagrants orx contralling the way in which metesed information was
used. Although thexe weze rules of practice undew which such
warzants were given, they did not have the authority of law.
Specifically, they did not control the Home Secretary's
discretion to lssue warwants. Much attention was paid in the
European Court's judgment to the exception in aArticle 8 par (2)
of "in accordance with the law". In a previous judgment the Court
had laid emphasis on the need to protect the individual from the
arbitrary exercise of powex in secret by the Executive
Govesnment.40 In this case, it was held that administrative
conventions were no substitute for a legal rule, publicly
available. It thewefore found that the United Kingdom had
violated the rights of the subject, In a democratic society, the
Court held, the authority of the Executive to tap telephones
should be strictly regulated so as to presesve the best interests
of that society fxom axbitrary intezference in secset by the
Executive Goveznment., A satisfactory system of judicial contyol
could safeguard individual rights and ensuze that such
interferences as took place were only such as wewe "necessary in

a democratic society". As a wesult of this judgment, the United

|
i
|
|
i
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Kingdom Parliament enacted the Intewxception of Communications Act

1985, The list of legislative and administrative changes
introduced in Britain as a consequence of findings of the
Buropean Couxt of Human Rights is long and significant. It
includes amendments to prison rules, changes in corporal

punishment in schools, the enactment of the Contempt of Court Act

1981, changes in legislation regulating homosexual conduck,

mental health practices and others.41

The proponents of the
pustsalian Bill of Rights contend that, in a2 modern democratic
society, a similar stimulus to neglectful governments and
legislators in Australia would not be out of place. In default of
specific and detailed statements of wrights, apt for the
developments of new infoxmation technology, courts will be
invited to denive such rights from traditional statements cast in
broad language. The right to “privacy" in particular will be
called upon to do much woxk.
BIGTECHNOLOGY

Already in the 189605, commentators oh human rights wewe
beginning to call teo attention the impo¥tance for human #ights of
new developments in biolegy. At UNESCO in 1968 a call was made
for interdisciplinary work to define the wespective rights and
duties of those involved in organ transplantation.42 The world
community, aftex the shocking revelation of human experimentation
on prisoness during Werld Waz 1I, particulaxly at huschwitz
concentration camp, responded with a number of statements
relevant to the rights of patients and the duties of those
providing health care. The judgment of the Internaktional Militazy
T#ibunal upon twenty three Gewrman physicians who weue tried for
¢¥imes against humanity committed during the wav became the

source of the "Nurempuwg Code."43 This represented an attempt to
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set down the basie principles to whieh any medical
experimentation on human beings must conform if it is to satisfy
the wxelevant moral, ethical and legal considerations. The
Nuremburg Code wWas refined and developed in the Declaration of
Helsinki in 1964, This was adopted at the 35th World Medical
Assenbly in Venice in 1983.44

However, it is now increasingly realised that there is a
risk of denigration from the necessarily genexal statements of
human rights by biological manipulation made possible by
scientific developments. Thus, guarantees of “human dignity" in
articles 1, 5, 6, and 29(1) of the Universal Declaration of Human
Rights may be affected by foetal experimentation, experiments on
human subjects, in vitxo fertilisation, embryo transplantation,
genetic manipulation, the sale of organs for transplantation and
so on. The promise of the right to life, as in article 3 of the
Universal Declaration, raises inevitably the gquestion of when
human life begins to which that guawantee applies. A new focus to
this contzove¥sy is provided by claims to aboxtion_on demand, in
vitro fertilisation and embryo tyansplantation. The assextion of
a right to n1ife” also raises the issue of the quality of life.
Is it life of any kind which is absolutely guaranteed? May not
those who enjoy the "right" opt, in certain circumstances, fo¥
its termination?

Developments in the knowledge of human festility add
fresh attention to the language of other guarantees of human
rights, expressed before the modesn technology was available. Can
article 16(1) of the Universal Declaration, with its guawantee
that men and women of full age have a right to mavyy and "to
found a family" provide support for a claim to in vitxo

fextilisation, embryo transplantation, artificial insemination.
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surrogate pawenting and womb leasing, transplantation and the
1ike? Is the guarantee of special case and assistance fox
motherhood and childhood in Article 25(2) relevant to the new
procedures available to overcome infertility? Is the guarantee of
adequate health and medical carve in Article 25(1) the basis for a
claim of access without limitation to these expensive new
techniques?

The Victosian Parliament, apparently alarmed by
advertisements offering suxrogacy arrangements45 has enacted
legislation to make it an offence to advertise surzogate
arrangements and to rendex any sdch conty¥acts void and
unenforceable, Such legislation has also been presented in the
United Kingdom. But in the United Kingdom, such laws ¢ould be
challenged in the European Couxt of Human Rights as violating the
guarantee of family privacy (Article 8) and the guavantee of the
right to found a family {(Article 12).

The provision of Article 18 of the Australian Bill of
Rights that "evewy human being has the inhewent right to life and
no pexson shall be arbitrarily deprived of life" occasioned an
expression of concexn by the Australasian Episcopal Confesence of
Bishops of the Roman Catholic Church. Referring to the provisions
of clause 9(3) of the Bill, as oxiginally dwawn, in which it was
stated that the rights and freedoms applied only for the benefit
of "natural persons", the Bishops éxpwessed anxiety lest the
guawantee in Article 18 should be construed to exclude the
unborn.46 as a conseqgquence of this expressed concern the Bill was
later amended. In its present form, clause 9{3) states "the
zights and freedoms set out in the Bill of Rights deo not apply
for the benefit of bodies politic or corporate”™, The Attorney-

General stated that this was all that had been intended by the
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47 But the

original clause and the reference to "natuxal persons".
Government rajected an Opposition amendment designed to asserst
that human life exists from the moment of fesrtilisation. The
president of the Austwalasian Episcopal Conference has indicated
that the Government's amendment to the legislation falls short of
allaying all of the concerns of the Bishops. They awe doubtless
mindful of the fact that, in the United States, the
consktitutional right to privacy has heen intewpreted as
conferzing, in certain circumstances, a right in the mother to an
abertion on GEmand.qa
The existence of human sights statements obliges
legislatures, courts and the community to address themselves to
fundamental questions, In the present context, these include the
definition of human life, the rights of the community to protect
itself fwom dangexs such a2s typhoid and the AIDS virxus by
measures which diminish the gights of others,49 eugenics50 and
the triage decisions that are daily made in hospitals to provide
expensive health care to some, but not to others who will then
die.Sl They state the standards against which must be measuwred

52

the rights of pasents in respect of thelr children, the zights

of the mentally ill and of the community to endeavour to change

theiy human behavioul,53 the wights of the menktally retaxded,s4

the rights of those addicted to psychotropic dxug555 and many
othexs,

In the international community increasing, and sometimes
effective, attention has been given under the aegis of the Woxld
Health Qwganisation, to ceztain commercial practices which have a

segiously deletesious effect on the life and health of millions

of human beings, The largely successful effort of the World
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Health Organisation to promote Ethe intewnational Code govexning
the marketing of breast milk substitutes has reduced the lawgely
unnecessary and undesirable sale of these products in the
developing woxld, where they all too frequently led to infant
mowtality and malnutritg‘.on.s6 But the allegations peesist of the
sale of hazawdous materials and products in developing countries
even afterx these have been withdrawn from sale or superseded in
the developed world. The persisting sale of Dalkon shield
contraceptive devices, iong after their withdrawal Erom the
United States market, as a means of exhausting supplies in poor
and developed countries is specifically alleged.57 The pwomotion
of cigarettes and other tobacca products in developing countries,
as a response Lo declining sales in trxaditional mawkeks, will be
seen by some (in the light of medical evidence of their dangex to
nealth) as a significant assault upon public health and thus the
human rights of millions to live a decent life.
CONCLUSIONS

It is not coincidental that many of the leadexs of the
pattle for wrespect for jindividual rights in countries wheme they
are most gxievously denied ave scientists. Yuri Oxlov, sentenced
Lo seven years hard labour and Five yeaws of winternal exile® for
publicising aljeged Soviet violations of the Helsinki Accords is
a particle physicist. Anatoly Shehawansky, until recently sewving
a sentence of 13 yeass hard laboux fox human rights actions is a
mathematician and computer scientist. Andrel gakhazov, pxobably
the leades of the Soviet nhuman rights movement, is a nuclear
physicist and a ful)l membez of the Soviet Academy of Sclences,
There agze many othew scientists who could be named.58 Lawyers are
less prominent. So it is also in Bastexn E:uxope59 and in the

dictatorships of Latin America.’0 Despite oxthodox appeals to




distinguish political and scientific issues,sl there is a growing
debate in scientific literature about the duty of the scientist,
as such, in relation to ascientific work and the place of the
scientist as an intellectual leader of the community. The
coincidence of nucleax fission, the microchip and biotechnology
at the one moment of human histowy - and the potential of these
developments profoundly to affeck, improve ox destroy human life
- has mobilised many membexs of the scientific community to a
mowe active concezn about the impact of theis labours on human
rights.

Tt is clear that the three principal scientific
developments referred to have very significant implications for
puman rights. The human rights debate of the future must involve
as many scientists and technologists as it does lawye¥s. The
catalogue of human rights developed by 17th century philosophers,
and given fxesh impetus by the United Nations Organisation aftex
World Waz LI, needs fresh consideration. Otherwise statements of
human rights will be silent upon the many uwgent and modewrn
pzoblems thrown up by science and technolegy today. OF ungainly
attempts will be made to stretech concepts developed for eaxlier
tipes and to apply them to situations which could not have been
conceived when the current formulae of human rights wewe put on
papex.

1f lawyevs ase to continue ko play a selevant part in
the human rights debate of Lthe Euture, they must hecome more
awaye of scientific and technological advances. Othexwise they
will increasingly lack understanding of the questions to be

asked, let alone the answers to be given.
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