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‘MAPP REVISITED : AN AMERIC_AN_‘TUR‘N-ABOUT

Considér these ‘faits. An anonymous informant tells a police officer that a
number of people are selling large quantities of cocaine.. The police investigate, They
observe the named persons, some of whom have prior drug trafficking convictions.
Although thete is no elear:evidence corroboratmg the anonymous tip off, a search warrant
is obtained. Large -quantities 'of drugs are discovered, At their'trial the accused persons

' argue that the search was unlawful, because the -relevant requirements for a police-search
had not been rnetl. The c-'ourt aé;rees. The ultimate issue before the court then becomes
whether the evidence discoverad as a result of the illegal search, namely evidence of the
‘drugs found, should be execluded from:-the trial.-If ‘'sich evidence is excluded:it will result
‘in“the eollapse of the prosecution. )
R R o L

Briefly stated these aré the facts of United States v Leoh!, a decision of the

Supremé Court of the United States handed down on 5 July 1984: It is.fiot too much to say
that Leon-is a landmark in American jurisprudence. It marks a turning point in the law
relating to unlawfully obtained evidence::Before it, the Supreme Court” ‘had generally
followed the rule that evidence obtained in violation of the Fourth Amendment -regulating
search and seizure, must be excluded from any subsequent trial of the individual whose
rights were int‘ring“ed.2 But six members of the Court held’in Iﬁtﬂ that the exclusionary
rule should be modified so' as not to bar admission of evidence obtained. in the reasonable
good-faith bel{gt‘ that a search or seizure was in accord with the Fourth Amendment’.S

i)



In Inngtiage that is now becoming familiar to students of the Burger'Supreme Court, the
majority Justices resolved the question of whether an execlusionary sanction was
appropriate in the particular case 'by weighing the costs and benefits of preventing th’_e_‘
use’ of the evidence by the prosecution. In terms of tt{is test the majority concluded that
the exclusionary rule could be 'modified somewhat without jeopardising its abmty to
perform its 1ntended funetions'.4

THE ISSUE : A CCMPETITION OF PUBLIC POLICIES

The basic issue which the United States Supreme Court confronted in Leaon, and
which any legal system conironts when evidenee is illegally ob'tained, is a conilict of
public interests. On the one hand, it is in the publie interest that reliable evidence of an
accused person's guilt be adrmtted into the trial and considered by the tribunal of faet. All
trials should operate on an accurate assessment of material facts and, in- the area of
criming} law, eriminals should be convicted and erime thereby punished and deterred, This
public interest requires that relevant evidence of an accused person’s guilt should be
admitted into the trial to form the basis for the necessary factual determination and
‘consequent conviction. If the evidence is excluded for reasons not as_sd-ciated with the faet

finding process this interest is gacrific_ed._ - 3 L i

On the other hand, there is al:so a -pubiic interest in minimising the extent to .
which law enforecement agencies of the state, themselves sworn to uphold and defend the
law, act outside the scope of their lawful authority. This public interest may be segnsfrorn«_
a number of different. perspectives:

Diseipline Qfficer for Illegnlity, The courts are part of the eriminal justice system-.
and it may be argued that they should act to punish or diselpline law eniox?c,g_rnenf ’
officers who break the law. If evidence is obtained illegally, one pdwérful"
.__mechamsm of ’d19c1phne' &vailable is the exclusion of the evidence. Such exclusion ;

" deprives the offieer of the fruits of his unlawful conduet which; if overlooked, may
‘eondene the misconduet and even sanction it. Almost certamly the: ]udlcm

superiors and may lead to appropriate disciptline. . R

- Deter Future Illegahtv An extension of the previous argument is that meroper

obtained ev:dence can be excluded from trial in order to deter poliee r'msc'ondud
generally The rationale is that potential exclusion of any evidence produced
such means will eliminate the incentive to sueh conduct. Two distinet thes"-’

deterrence additionsl to the effect of the exclusion on’the particular officer w 9:

acted improperly may operate:
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.. general deterrence -- the effeet of that exclusion on other officers;
» systemic deterrence — the effect on individual officers of an agency's

institutional compliance with judieially articulated standards.

. Protection of Individual Rights. The legal system should generally fet to protect

and vindicate & ecitizen's rights. In addition, it should vindicate- the rights of other
citizens' by making it clear that infringement of a citizen's rights will not be
ignored.. It is arguable that.a-suspeet whose rights have been -infringed should not
thereby be placed at any- disadvantage -~ he should be placed in-the'same position
he would'Bave been in-if the official misconduct had not oeeurred. To achieve- thts,
evidence obtained 1mproper1y should be excluded. ’

. Executive and Judicial Legitimaey. If the courts permit the admission of evidence

illegally obtained by an ‘arm 6f the government, the public will pércéi-i'e-'that
-government, “and- law enforcement agencies in. particular, whilé purporting to
maintain the law; ‘actually elaim the right to act'without restraint. The'zovernment
will lose .respect and' eventially be seen as-illegitimate. The legitimacy of the
judicial system -is. also -at risk. United States Supreme Court Justice Brandeis, in
‘Olmstead” v United States,. desired to 'preserve the judicial process from

contamination by preventing ‘courts- from -impliedly approving illegal conduct
through admission of unlawfully {obtained) evidence'. :

A DECADE OF 'AUSTR.'&LIAN, REFORM

" Until the }370's, Australian law, following English precedents, had taken the

-~ yiew that the courts, when deciding whether to admit evidence, shouid generally disregurd

illegelity or impropriety in the methods used to obtain it. A court had a diseretion to
exclude such evidence-if its admission would operate 'unfairly against the aecusedd byt

~ : the general emphasis -of the law was on evidentiary reliability.” Such an approach had
the merit of minimising the eomplexity of & eriminal trial, avmdmg COIlthl‘Ell issues, and

~maximising. the amount of reliable e\ndeme adrmtted for ‘the cons:demuon of the tribunal

o

-of fact. It reflected a view that the 1.-,sue of “improper conduct should not be 1gnored but
dealt with in some™ “forum- other: thamthe triat of-a cnmmal defendant. This division of -,
- . functions was. justified both for efficiency-and constltutlonal reasuns. Nonetheless, it

resulted sometimes in trial judges ignoring serious infringements of human rights by law
enforcement authorities. It was inionsistent in its practice with the historical role of the
courts in ensuring that the criminal process is just, to encourage them to disregard

impropriety  oceurring  during  criminal  investization and  before trial.
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" It ignored the publie interests supporting execlusion of the evidence. Further, such an
approdeh ignored the reality that, on occasion, there are no effectwe alternative methods
available to an individual citizen whose rights. have been m[rmrred to obtain justice.
Subsequent police discipline would be scant satisfaction to the accused convicted and
imprisoned on the basis of illegally obtained evidence where, but for this official
iltegality, no convietion eould have been secured.

. . The solution whieh has been adopted in Australia is to require the trial judge to
balance the various public interests in the circumstances .of: the particular case. In R v
. lrel&ﬂdsp Chief - Justice Barwick asserted thaet, whenever- "unlawfulness or unfairness
appears, the judge has a discretion to rejeet the evidence' after Balancing the 'public need
to bring to convietion those who commit eriminal offences' against 'the public interest in
the protection of the mdwldual from unlawful and unfair treatment‘ ln 1975, the
Australian Law Reform Commission, . in its Second (Interim)- Report on Criminal
Investigation? concluded 'that the. most. appropnate rule -for the -admissibility of
evidence, illegally obtained would be one' that such evidence 'should not be admissible in
any criminf_xl proceedings for any purpose unless -the court decides, in the exereise of its
discretion, that the admission of such evidence would specifically and substantially
benefit the publie interest without unduly derogating from the rights and liberties of any
individual', 10 Factors relevant to the exercise of this discretion were stated to include

(i) the seriousness of any crime being investigated, the urgeney or difficulty of
detection of it and the urgency of attemptipg to preserve real evidence of it;
{ii) the accidental or trivial quality of the contravention; and
(iii) the extent to which the illegally obtained evidence could have been
lawfully - obtained by means of an available common law or statutory
procedure.l!
. ... In 1978, Justices Stephen and Aickin-of the High Court, with whom the rést of
the ngh Court were in general sgreement; held in Bunning v Crossl2 that a trial judge
has a diseretion to exelude illegally (or improperly) obteined evidencée after 'the weighing
against each other of twe competing requirements of publie poliey, thereby seeking to
resolve the apparent conflict between the desirable goal of bringing to conviction the
wrongdoer and- the undesirable effect of curial approval, or even encouragement, being
given to the unlawful conduct of those whose task it is to enfarce the law'.13




This formulation, perhaps . better than that initially proposed by the

. Commission, well expressed the competing public policies involved in this area. But while

the

Australian Law Reform Commission had recommended a 'reverse onus execlusionary

rule', whereby unlawfully obtained evidence would not be admitted unless the ‘court was

satisfied that the balance fell in favour of admissionl?, Justices Stephen and Aickin

© took the view that no rule of inadmissibility existed; so that the burden lay on the party
Seeking to.hive the evidence exeluded. 13 The Justices mlso expanded on the list of
factors suggested by the Commission as-relevant to exercise of the diseretion. While not
advancing an exclusive list, they noted several relevant cc.msic!emti:ms:IB '

. consmerat-on of whether the law enforcement authorities conscwusly apprecmted
‘their use of unlawful or improper mesns. to obtain evidence. ’ '

. consideration, where the illegality or impropriety in obtaxrﬁng the evidelice was
neither deliberate nor reckless (and, in certein exceptional circumstances, even
whiere it. was-deliberateor reckless); of the-cogehey of the evidence obtained.

.. consideration of the ease with®which the law mlght have been comphed wnth in
proeuring-the evidence in gitestion. . ’

.~ eonsideration of thé comparative seriousness of the offence charu'ed and of the

« improper conduect of the law enforecement suthorities.

.. consideration of the extent to which legislation relative to the ev:dence procured

evinces an mtentxon to restriet the power to procure it.
. eonsideration of :the urgeney in cbtaining the evidence.: -

"+ consideration of the availability of alternative, equally cogent evidence.-

. fairness. to the accused.

Other-factors have been suggested by subsequent State Supreme Court decisions:

that.

¢
. consideration of whether the impropriety has been otherwise dealt with.l7
. difficulty of detection of the particular erime involved.18
. degree of infringement of rights.lg e
Most recently, the High Court of "Australia held in Cleland v-The‘Queenzo
tivs dlscretxon apphnb. -to 1mproperly obtamed confesswns. In-so doing, rnembers of : .

the Court agreed that a primnary concern was to encourac'e observance of the law by law

enfcreement officers, or at least discournge illegel or improper conduct by them.

e



However, it is interesting to note that, while Chief Justice Gibbs and Justice Wilson
emphusised. that the burden lay on the accused to satisfy the court thai illegally obtmned
evidence should be exeluded?l, Justices Murphy, - Dawson and Deane suggested that
illegal eustody should generally result in- exelusion. Justice  Murphy stated that 'where a
confession was obtained by Gr.lawful_ .or improper conduet ... the evidenee should
generally be excluded ... . Evidence obtaineq by unlawful or improper conduct should be
almost automatically excluded on trials of minor offences, but otherwise in trials for the
inost serious erimes’.s 22 .Justice Deane noted: that the onus ‘lay on the amccused to
persuade the trial judge ‘toA._excluz_ie:_the evidence, but expressed . the view “that .where a
. confession has been procured while the accused was illegally ~detained,. 'special
cirédumstances, such as the- illegality, being slight, would commohly .need to exist before
the balancing of considerations of public policy would fail to. favour the exclusion of
evidence of the confessio-_r;':.z:_s

. The latest published view on this matter offered by the Australian Law Reform
Com missiﬁon was contained in its 1983 Report. on Privacy.?4 It-retained thereverse onus
exciusidnary rule, to deal! with evidence obtained. illegally .in breach- of the proposed
privacy standards. However the .rule was reformulated so that the competing publie
bolicjes are stated in general terms. As reformulated, the. rule would provide that illegally
obtained evidence was not admissible unless 'the desirability of -having evidence relating
to the offence before the court substanttally outweighs the undesirability of admitting
evidence that hes been obtained in the manner in which the evidence was obtained.25
The Commission is preparing an interim report on the Federal Law of Evidence which will
also canvass this issue. Without going into the detail of a report not yet delivered to the
Federal Attorney-General it can be said that it is not likely to make any significant
changes to the balancing approach enunciated in the Privacy report.

’

THE AMERICAN 'REYOLUTION'

* American law relating to unlawfully obtained evidence, once so apparently
absolutist to Australian eyes, seems to be moving in 2 direction similar to moves in

. Australis. The precise decision of the Supreme Court in United States v Leon was only. -
that the 'exclusionary rule should be modified so as not to bar the use in.ihe prosecutor's -
case-in-chief of evidence obtained by officers aeting in reasonable reliance on a search
warrant issued by a detached and reutral magistrate but ultimately found _t_O__ES_"
unsupported by probable cause'.26 But the impact of the majority's judgment is likely to
be much greater. Essentially, they resoived the question of admissibility in the particular :
case by weig;h'i;ig the costs and benefits of exclusion. In a number of recent cases the
Supreme Court has been influenced by economic analysis of ue process to expre’ss_

. . . s . 27
requirements of the Constitution in cost/benefit terms. 7




~On the one hand, the social costs of exclusion were seen to include interference with the
“‘eriminal justice system's truth finding funetion and the collateral consequence that some
.guilty defendants may go free.2% On the other hand, the majority Justices noted that
"exclusion may serve the public interest of deterring sueh illegal conduct and preserving

' the integrity of the judicial process.?¥® They coneluded that, where a Fourth
Amendment. .viclation has been 'substential and deliberate!, exclusion was appropriate in
the ‘assence of a miore efficacious sanction',3% But 'when law enforcement officers have

- geted in objective good faith or their transgressions have been minor, the magnitude of
the benefit conferred on ... guilty defendants [bSr exclusion of the evidéncé] offends basie
concepts of the criminal justice system'.3] The Court did however emphasise that the
good faith illegal conduct of the officer must Have been cbjectively reasonable. This will
require officers to have a reasonable knowledge of what the ldw prohibits.32

This rejection by the Supreme Court of ‘the United States of ‘a strict rule of
automatic exelusion of evidence obtained in breach of the eonstitutional guaéantees of the
Fourth Amendment of the United States Constitution reflects the view that its benefits in
protecting the rights of the citizen and deterring, to some extent, government ilegality
are outweighed in some cases by its associated costs in political hostility, manifest

-‘absurdity and injustice in the parti¢ular cese and reduced erime control. While a striet
“exclusionary rule ‘alwdys resolves the public policy conflict in favour of one group of
interests, ‘thus taking the ‘problerm out of the hands of the individual [unrepresentative,
‘upelected] judge, and thus produces: rélative eertainty and prediotability; it thereby lacks -~
flexibility. It makes no allowance for different circumstarices and different degrees of
illegality. Uneonscious, accidental or trivial irregularities are treated in the same manner
as deliberate and seérious irregularities. Evidence will be excluded even if the errant
officer has also been punished in ariother forum. The court will not be able to take into
account the fact- that the evidence could not have Geen obtained at all but for the
impropriety or ¢ould heve been obtained quite readily gnd with perfect legality but for a
momentary lapse. ) ‘ ' '

' - 'Admittedly, any approach that is dis:re'tiom'}rj will tend to rely heavily on the
judgment of the individual judge. It"-also, ‘byl' ﬁ'efiniiion; lacks certainty of result. It
- therefore sacrifices predi‘gtability"tdr:ﬂexibility: Nevertheless, the ‘conflicting edneerns in "o -
this ares, and the wide viriety of circﬁmstanee:é, hecessitate such an approach. The Law
Reform Commission of Caneda stated ten years ago that: '
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.. there is an undeniable edvantage in granting judges diseretionary power,
sinee it keeps the eourts continually in touch with current soeial attitudes and
meay lead to the eventusl evolution of the rules as the courts adapt them to
changing. social realities. It gives to the courts the role- of guardians of the
public's f}ée_ciom.33

Canada itself; withr-enactment of the Charter of Rights and Freedoms ('the Charter') on
April 17, 1982, is now moving down the path of discretionary exclusion, Sub-section 24(2)
of the Charter provides: '

o) )Where, in proceedings under subsection {1}, A court concludes that
evidence *.-vas ‘obtained in a manner that infringed or -denied any rights or
freedoms guaranteed by this Charter, the evidence shall be excluded if it is
established that, having regard to all the cireumstances, the admission of it in
therpro.éeedings would bring the administration of justice into disrepute.-

RESIDUAL ISSUES IN THE DISCRETIONARY APPROACH

Nevertheless, allowing for ‘fhis, general movement in Australia, Canade and the
United States towards judicial discretion in the admission_of evidence unlawfully obtained,
it would be a mistake to think that no problems remain with respect to illegally. obtained
evidence. The remainder of this paper will consider several difficult issues that must be "
addressed:. - : .

Weighting of Balance.: The present Bunning v Cross diseretion in Australia is'an

exelusionary one. The onus is upon the accused to satisfy the trial judge that illegally or
improperly obtained evidence should be execluded. But the Australian Law Reform.

Commission continues. to take the view that the onus should be reversed, ie, that the
discretion shéuld be inclu:sionary. The policy considerations supporting non-admission of .
the evidence suggest that, once the misconduet is established, the burden should rest on-
the prosecution to persuade the court that the evidence should be admitted. After all; the.

evidence has been procured in breach _'or— the law or some established _standurd_{g{_conduct
Those who infringe the law should p,é.\:x'equired 1o justify their actions and thus bear 't‘ﬁ'e}-
onus of persuading the ‘judge not to exclude the ' &vidence so obtained. Practical :
considerations support this approach. Evidence is not often excluded in Australian fgg_ljgts"
under the Bunning v Cross diseretior. It does against the grain of trial judges brought up.in-;
the era of Kuruma to exclude probative evidence that is probubly reliable and usuall
highly damaging to the accused. This suggests that the placing of the onus on the accus
leans too hesvily on the side of erime control considerations, to the extant that unfairl

obtained evidence will rarely be rendered inadmissible
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“As -the Australian Law Reform Commission stated in its. Interim Report on Criminal
Investigation, 'things will ehange if the court hes to find a .positive reason for exercising
-its diseretion in favour of admissibil‘ity'.3-4 Further, factors relevant to exercise of the
diseretion include the mental state of the law enforcement officers involved and the
urgenéy under which they acted. It would seem more appropriate that the prosecution
“have th& primary responsibility of showing that the officers acted in good faith, rather

“than the a¢cused having to show'theé reverse - the prosecution will have meecess to the’
" relevant information and witnesses. Similar arguments would support the proposltxon that

: reasons-for admission should- 'substantmlly ocutweigh exciuszonary constderatmns

o Alternatives td-Exelusioh. The public interests supportmrf exclusmn of tllefrallj

‘or impropeily ‘obtained evidence tend to dxrmrush in force 1f other effectwe mechanisms
are able to deal more du'ectly with the 111e°'ahty oF mzsconduct. Thus, a, trlal of an
accused person is nét a.lways, by any means, “the best forum to dlSClpllne errant law
enforcement officers. It’ xs Neither eqmpped to be, nor’ 1ntended, as a full mqulry ‘into en
-officer’s conduct. More important, exclusion of the evidence mav not penaltse ftie officer
“in any meaningful way. The: deterrence value of ev:dennary exelusion also does not seem
to compare well with-more direct mechanisms. Empmcal studxes of the deterrent 1mpact
‘of ‘the U.S. exclusioniary rule have been inconelusive.3% It is arguable that the behaviour
of law: eriforeement agenciés is little inflyeniced by judicial- decisions ‘but conforms rather
to the agencies' standards even if the conduet is 'technically’ illegal. The conclusion of a
" recent United States study was that even in situations where the rule deters, it tends to

36 __ for example, officers fail to conduct a search or

do so in a negative fashion
investigation at all for fear it méy later lead to the exelusion of evidence and possible
acquittal: As well, the exclusionary rule can ‘épply ohly to a small proportion of eases of
official misconduct. As the Eriglish Royal Commission on Criminal Procedure, in its 1981
Report,‘"pointed’ out'in term‘s-’equally a’pplieable to the Australian scene:

1l

--Only a minority-of those who-are, for example, stopped and searched by the

I pohce are-errested, and a sizeable minority of those whose property is searched
are not charged. Of persons arrested a significant proportion is not subsequently
proseciited. The overwhelming majority -of those prosecuted plead guilty. And

“ only & proportion of thase who contest their eases challenge the legality of the

policé exerciSe of their powers. Further, the point ‘at which any such challenge

oecurs will be remote in time and efféct from the incident -giving rise to it.

i
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Accordingly an automatic exelusionary rule .can operate to secure the rights
only of a very small minority of those against whom a particular power has been
exercised and this must eause doubt about its effectiveness as a deterrent of

police misconduet.37.

As a remedy for infringement of human rights, exclusion of evidence obtained is a
nuphazardla'ppreaeh The benefit of exclusion may be whelly dispropertionate to the wrong
. suffered. The optimal solution would be one whereby. the individual's rights were
vindieated w1thout exclusion of the evidence, To the extent that alternative remedies are
available and effectwe, they should-be adopted. If they have been, and they constitute a
satlstactory vindication of . the mdwldual .rights,. exelusion, would be unnecessary,

Similarly, the argument that the publie will perceive Juchclal faﬂure 1o exclude improperly
obtained evidence as mdxeatmo' _that law enforecement agencles arg not subject to the law
dzmmxshes in forece if effective alternatwe methods are available and used to dxsclplme or
c:_ontrol the police, Adoption of the extreme_remedy .of exclusion, however symbolically
satisfying, would seem unnecessary exceptm cases of, seri_bus miseonduct since exclusion
carries with it the danger that people. such as jurors, ,victi_fns, witneges.andfthe general
,gjublic,through the m_edih will Jose respeet for the law and the administration of justice

. when it appears to _de”feat' a proseéution on.'technical' grounds: It foilows, therefore, that.
_“eve;-'y. 3a.ttempt should be,_m&nl_de‘ to develop effective remedies and fora of review for law -
en.t‘orcemént mi-sAéonduct and that the ruies of evidence—in this area should encourage the '
police themselves to take responsibility for ensuring that individual officers. -act
consistently with legal requiremeﬁts. ‘

It has been argued that if it can be established that alternative remedies fo -
exclusion are available and are effective (either because they had already satisf)iwgq‘tbé
relevant public interests in the particular case or because they had proved effective: in the.
past at satisfying such interests in similar cases) illegally or improperly obtained ev.iqf;DS!E
-should,not normally be excluded at all. For example, if the prosecution failed to eﬁitablistj:
their eXistence, it has been suggested that the judge could consider: exclusion of:the
evidence. Such an approach would require the trial judge to .explicitly examine th
question. It would certainly prov1de an incentive to the government to prov1de sueh'-,
alternatives, and make them effective. Where the prosecution satisfied the onus, the. tris
judge would not need to consider eny other questions. As a corollary, the police én
lawyers would benefit from the certainty that effective alternatives would aqtrg?:fnfﬁ.‘éfiﬂ
end the argument that evidence should be execluded in the publie interest. This argumen
assumes, however, that the exclusion, with its disadvantages, is not justified if-effectiy

aiternatives exist, since the public interests favourinz exclusion have been sat
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It rejects the argument that importance must nevertheless be attached to the fact that
the judieial system would still be tainted by the admission of the improperly abtained
reliable evidence however effective were the alternatives aveailable for discipline of
errunt officials, There may be eases where evidentiary exelusion would be warranted even
‘ though satisf 3ctory"disci'plinary and compensatory procedures were clearly available. This
conclusion depends on the scope of the concept of judicial and executive legitimaey. The
misconditet niay be"so serious that the courts should have nothing to do with the evidence
despite its probative value dnd the réedy availability of such alternative procedures. The
‘public interest may in some cases warrant the duai deterrent of punishment arid exelusion
of :the evidenéé. In serious cases, the remedies should be seen as cumulative rather than
alternative. .Finally, the spectacle .of tfie trial judge examining ‘the eollateral issue of
available forms. of punishment of ‘official illegality in the midst of a busy cnmmal tmal is
" not one that is mstantly attractive to the average Australign judge. ; Tt

=+ For all‘:this, it seems clear that tHe provision of alternatives to evidentiary
“exclusion is & necessary response ‘to-the problém ‘of unlawfully obtained evidence and-their
availability should be eonsidered in the- exercise of - the judicial' diseretion: These
alternatives - would include civil actions, eriminal prosecutions, internal and externat
disciplinary procedures, and, possibly, direct diseiplinary action taken by the trial’judge.
In the Commission's First Report, Complainits Against Police3® ‘it recommended that
the Commonwealth should assume Tesponsibility for- tortious actions and ommissions by
.members.of the Federal Police, proposed a draft diseiplinary ecode and recommended the®
establishment of an mdependent tribunal to investignte.and determine complaints against
members of the Federal Police.33 The Complaints {Australian Federal Police) Act 1981
which came into foree on 1 May 1982, provides for:

. establishment of an Internal Investigation‘l)ivisi_on ‘of police;
. the Commonwealth Ombudsman to be a neutral vecipient and, in S5ome ¢nses,
investigator of co'n'i‘plaints’ with certain enhanced powers; and
. establishment of a Police Disciplinary Tribunal, presided over by a judge.
The accompanying emendment to the Australian Federal Police Act provided t‘or Hability
in the Commonwealth far polxce wrongs- in certain eircumstances. These reforms have:
been copied, in substanee or in part, in'a number of Austrahan States.



‘misconduet, the mental state of-the law enforcement officer, and the existence of
. cireumstances that required .urgent action should be takeninto sccount. But uncertainty
. surrounds the relevance of other factors-such as the probative value of the -evidence

can get away with murder in a murder investigation. As Justices Stephen and Aickin
. stated in Bunning v Cross, 'to treat cogeney of evidence as a factor favouring admission,

;'wouldAs_eet'n legitimate for them. to consider these factors and to have their attention '
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Relevant Factors. What martters should a trial judge be expressly required to

consider when balancing the competing public interests? One method of minimising the
inherent difficulties in and potentiel idiocsynerasies of the exercise of diseretionary poweé,
and, to & certain extent, of avoiding the dangér of too great a disparity between legal
decisions, is to indicate precisely the nature of the conflicting interests which should be
balanced angd to list the factors which should be-taken into account in the exercise of the
discheti_on._iThere« is general agreement that. factors such as the seriousness of the

improperly obtained, its importance- in theltrial‘mr ard the seriousness wof the offence
with. which the accused is.charged. An argument against taking these last-mentioned
considerations into account is that the law enforcement agencies will modify their

behaviour, depending on their presence. Thus, they may theoretically believe that they

where the illegality in .cbtaining it has been either deliberate or reckless, may serve to
foster the quite erroneous view that if such evidence be but damning enough that will of
itself suffice to atone for the .llegality involved in .procuring it4l The question is
whether this danger. justifies a balanecing test in which some, or all, of the factors
supporting admission of the imprdpeﬂy c;btained evidence are excluded from consideration
by the trial judge. This seems too extreme an approach. One solution would be to exclude
them from consideration only where officers have deliberately acted improperly — only
then will consideration of these factors affect the misconduct.42 But the converse view
would be that to exclude them at all is inappropriate. The question for the judge is
whether the balance of public interest favours admissicn. He should argusbly consider atl
the factors on both sides of the equation, The officers themselves, while ihey should avoid
improper eonduet, will be faced with situastions where the legal requirements are vague. It

drawn to them in police'training. Safeguards might be provided by the uncertainty of any
exercise of the discretion, by inclusion as & feetor on the other side 'ifhethe_r the
impropriety was part of a wider pattern of misconduct, and the existence gf_ other p]acés

of review, ' e o
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Rankinz of Factors. An issue connected to that of the elucidation of factors

relevant to exercise of the diseretion-is whether some attempt should be made to rank
them in order of importance. Although United States law appears to be moving towards
something like the Australian position, it could be argued that the result of Leon is simply
- to introduce an element of diseretion where the law enforecement authorities acted in
reasonable good faith and .to retain a general rule of exelusion in circumstances of
intentiomal or” reckless misconduet. It might be possible to structure a public interest
diseretion in such a way as to make the mental state of the law enforcement officers of
central importance.. This approach would serve the public interest in deterring: such
‘miseonduct, sitice evidentiary exelusion is not likely to deter good faith illegatity. But
such an-approach 'r‘n"z-iy also be too simplistic. Many factors are relevant to the balance of
publie interest; Even a deliberate: iilegality might not justify exclusion in a sitdation
.. where the -evidence ¢éculd not-have been-obtained at all but for the impropriety, or the
offending officer .has- been severely “disciplined; or the -evidence is crueial to the
prosecution -of- a'berson- charged with a very serious offence: Conversely, exclusion of
evidence improporly'obtained, even if in good faith, may be justified to ercourage a law
enforeement agency to educate its officers in legal requirements, of because there seems
to be a wider pattern of such. miseonduct, or because the offence charged is minor. Good
faith of officars seems an elusive coneept upon which to base suech an important
diseretion. It will:be:hard to evaluate. It will be difficult to disprove. It is éubjecti’vé. And
it may favour the igni;rant and insensitive but well-meaning official who does niot bother
to familiarise himself with the.requirements of the law. The Introduction by the United
States Supreme Court of the coneept of reasonable good faith may not be sufficient to
meet these 6bjections. o ’

- Confessions. The High Court of Australia has held that the discretion to exclude
illegally- or; improperly obtained evidence extends to evidence of confessions.i3 The
Australian Law Reform Commission has always taken the view that the public interest
disceetion should  apply- to such evidence. The majority of the High Court further
considered- that the pre-existing law relating to thg_.ad‘mission of eonfessions remained
unaffected. But it may now be time for an attempt at'rationalisation. Under existing law,
a confession is inadmissible if it is-not shown' to ‘be eluntary'.44 Sub-catégories of “that
test relate: to the ef fec,l:‘,=.qf'-'iud1icemeg,ts" and 'oppression'. Even if 'voluntary', a_fi'ial judge ",
has a diseretion to excludé a confessioﬁ if, taking into aéa&fan: the circumstances in which
it was made, it would be unfair to: use it against the accused.4 There is further general
judieial discretion-to exclude evidence whose prejudieial effect is likely to be greater than
its probative value?8 and this may be used to exclude unsigned records of interviewd?
or admissions made by individuals who are mentally underdeveloped or under the effect of
drugs.43
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The general public interest diseretion is also applicable to co_nfessior_as whieh have been
illegally or improperly obtained. Although it is not approéxiate in thi§ paper to consider
the question of confessions in detail, it may be time  to separate clearly the two
fundamental issues in this -context — evidentiary reliability and publie interest ‘coneerns.
While the latter category covers, as described above, a nitmber of. different concerns, this
separation may. enable‘ratidnalisation of the law relating to confessions, with consequent
improvemén_ts in terms of understanding, certainty and predictability..49
An &dd;tmnal problem is the scape of the concep-t of ~misconduct. The public
B mterest diseretion comes: into operation - whenever evidence 15 illegally or improperly
obtained. Clearly, it.is desmable\to ;pen out with_as much preclsmn as possible what law
enforcement officers should and should not do in performing their funetions. That was one
of the primary purposes of- the Criminal Investigation Bill proposed.by the Law. Reform
Commission in its report on Criminal Investigation. But there comes a "p‘oint. where
particular methods used to. obtain evidence,.while not always acceptable in-every
circumstance, should not be defined 'as illegal. - This: is particulerly true- in the
. interrogation. context. Intensive  interrogation. for several-hours in: an inhospitable and
uncomfortable environment eamnot be genera:].ly prohibited. However, there should be an
opportunity fqr & court to find that a confession extracted in such eircumstances should,
in the particular facts of the case, be excluded on.public interest grounds. Some attempt.
should be made to define as clearly 'as‘possible situations in -which- an exerecise of the
discretion may be considered. -

Fruit of Confession. Yet another problem with improperly obtained confessional

evidence, although not exelusive to it, concerns evidence discovered as a result of the
confession. The traditional Anglo-Australian position has been that' sych evidence is
admissible.30 By contrast, under the American law's doetrine of th"e‘ "fruit of the
poisoned tree', the exelusionary rule applied not only to the illegally obtainedievid_e;jnce
itself, but also to other incriminating evidence derived-from that primary. evidence.9L
The bas.:i'c justification for this doctrine was said to be the public interest in deterring law -
enforcement authorities from violation ~f constitutional and statutory protections.
Interestingly enough, the Supreme Court of the United States has only recently. alsQ
withdrawn from this strict rule. In Nix v Williams52, decided on 11 June 1984, the-Court
held that evidence pertaining to the discovery of a body was properly admitted,
notwithstanding the fact that the eonfession which led to it was obtained in breach of the
Sixth Amendment, beeause it would inevitably have been diseovered even if no violation’
of any constitutional provision had taxen place. The High Court of Austpalia has not
decided whather the public interest discretion should extend to sueh consequentially
discovered T evidence.’.
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‘The Australian Law Reform Com:nission proposed in its report on Crimina! Investigation
that it shauld53, and it may be that American law is moving closer to that position. The
policy arguments “which support diseretionary exclusion of a confession obtained
improperly equally support discretionary exclusion of consequentially discovered evidence.
Clearly, & relevant consideration in balaneing the competing oublic interests would be
evidence that the 'fruit’ would ultimately have been discovered or obtained without any
ittegality or impropriety.

Appellate Review. At present appeal courts in Australia accept limitations on

variation of a trial judge's exercise of the Bunning v Cross discretion. The guestion en
appeal is whether the discretion was reasonably exercised, taking into aecount all relevant
factors and ignoring irreleyant ‘ones.54 Thé appeal court does not recomsider the
question and exercise the diserefion itseif. This’is in contrast to t:ules'of admis'éikbility,
which are considered -afresh, This judicial restramt has been ]ustxfled many nmes. It is
said to derive from & namber of factors: o
. the trial judge i5 usually said to be in a better position to decide how a diseretion
should be exercised because he sees and Hears the witnesses and follows all aspects
of the trialj
. equally reasocnable mef may -hold differing views on the exercise of such a
diseretion; and - - !
. there is a danger of large numbers of appeals if full review of diseretion is
permitted, with consegential uncertainty and delay in criminal justice.

An issue- that needs to be considered is whether the present rule is appropriate where a
discretion involves consideration of matters of publie Interest, upon” which the general
guidance of appeal courts ‘may -be useful in dim'iﬁ_ishing' judicial idiosyncrasy ang in
identifying and ranking competing aspects of the eompleXk publie policies involved.

CONCLUSIONS -

This paper has not attempted.to den] exhaustively with the subject of illegally

obtained evidence. Many. o£ issues remain to be addressed They include the extent to -,

which rules for the exclusmn of unlawful]v obtained ev1dence should apply in civil as well l
as eriminal triats. Is the risk to liberty and reputation so special in the eriminat trial that
different and higher protections ‘@ré needed? Another unexplored issue is raised by recent
events in Australia.
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If a situation is reached where the Prime Minister, the Federal Attorncy-General, the
State Shadow Attorney-General, Judges and numerous other officials allege illegal
interception of their telephones, is society simply to shruz this off? If. the evidenca
resulting from sueh intereeption is readily.admitted in courts, Royal Commissions or other
inquiries, will this fact — widely reported in the media — erode general publie confidence
in the important value of the privacy. of telecommunicaticns? In short, are there
sometimes oceasions or special cirecumstances where courts and tribunals must vigorously
enforce the law and insist upon the exclusion of evidence in order to uphold perceived
soeial values even more important than the elucidation of sighificant faets?

Enough has been said to show that what is at siaké'here is. the balance that
results from the competition between publie policies. It -is interesting to observe the
extent to which recent [i;lited 'States, Cenadian and .Australian authorities seem to be
moving towards a generally similar result. This result aveids the previous United States
tendency absolutely to exclude hnlawt'ully obtained evidence, in the name of keeping pure
the temples of justice and diseouraging illegality on the part of officials of the state
whose very duty it is to uphold the state's laws. On the other hand, it .also aveoids the
apéthy and appareﬁt indifference of the oid English'rulg inherited in Australia which,
whilst asserting a residual right to exclude evidence, rarely did anything to enforee that
right, out of deferenee to the overwhelming attractiveness of probative and relevant
evidence, -

The result of the present approsches in the three English-spesking federations
mentioned is that 4 judicigl discretion must be relied upon to strike the balance. Judges
{whether in the United States, Canada or Australia) brought up in old ways will need to be
nurtured to an understanding of the eompeting public policies that are at stake here. That
is why law reforming bodies may do & public service by identifying more clearly the
judieial checklist. It is why legislatures may do a service by enacting such & chécklis;t_- for
. ull to.see, It is why appeal courts will perform their role in serutinising more closely the
exercisé of the discretion committed to trial judges and magistrates irj—brder to ensure the
reduction of idiosyncrasy and the maximisation of the consistent application of the
declared public poliey. .
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