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CENTURY OF THE.PACIFIC

In today's edition of the Australian newspaper, it is.recorded that the Economist
has deelared that the 21st century-wiil be the '‘Century of the Pacifie. For the

" . Yjurisprudential - cousins'l around the. Pacific rim, the problems of the future of our

-profession are.well identified. Chief Justice Brian Dickson, on taking office as the
fifteenth Chief- Justide of Canada, in May 1984, declared that 'The two things that

‘= ‘conecern’'me are, one, delays in the law and two, increasing eost, to the extent that you're

pricing the legal profession and the service they perform: out of the range of a:large’ :
number of Canadians ...'2 President Bok of Harverd University, in his 1982 Cardozo-
Lecture, drew & comparison between' the United States legal system and the health care
system 20 yesmrs ago. 'Access .to-the courts may be open in prineiple’, he deelared. But 'in
practice ... most people find their legal rights severely compromised by the cost of legal
services, the baffling complications of existing rules and procedures and the long,
“frustrating delays involved in bringing proceedings to a conelusion. From afar, therefore,
the legal system l'ooks‘grossly‘.inequitable and. inefficient’.3 .in - his -annual report to the
American Bar Association in February 1984, just six _months ago, Chief Justice Burger
reminded the delagates of the address 78 years earlief by the young Roscoe Pound on 'The
Causes of Popular Dlssansfacuon with the Administration of .Justice'.# T At least
nowadays we do not run.the rxsk that-eriticisms of the Bar will -not be published. Indeed, ;-
some say that we have become almost absesawelv self—cnt:cal

"The New Zealand.La‘wr”édnference teld in Rotorua in April-1334 addressed much
of its attention to access to justice and the future of the legal profession. The lead paper
on TAecess to the Courts' was offered by Justice Tom Eicheibaum.3 He began his paper
with the reminder:
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The twin eurses of the law are expense and delay. It has probably been so ever
sincle there were courts and lawyers. Hamlet thought the law's delay
sufficiently important to mention it in his seliloguy. And nothing has changed.b .

In Australia, as you Kknow, there have been similar themes: The Federal
Attorney-General, Senator Gareth Evans QC, told a recent conference on 'The Challenge
of Legal Aid' that, untess radical chanzes were introduced in the legal aid system, it would
soon be unavailable to any but the very poor. In a financial sense, he deelared, the system
was 'reaching breaking point'.7 He pointed out that in the previous three years Federal
3 expenditure on legel-aid in Australia had risen by 52.2% 'in-real terms. However, the

number of people assisted had incremsed by only 20.3%.8 The common feature in these
and numerous other statements of seif-criticism in Australin and abroad is a growing
reeognition throughout the common law world of a need for increased concern about the
efficienéy with which lawyers deliver their produet to the community, And that is the
essence of this address. Everyone agrees that times are changing. The problems
confronting the legal profession in the 21st century will, in many ways, be different from
those that ‘have been around for a long time. Technology, alone, will ensure this.? It is
healthy that there is an inereasing concern’ about the efficiency-of legal practice, the
‘business of law and the administration of justice. “There is mueh more candour in
acknowledging the limitations of the justice system. For a long time, we’lived in the
_dream world that the law and lawyers could provide solutions for all of society's problems
and disputes..Now, with increasing elarity, we are perceiving our limitations:

The inescapable fact is that no society.is likely to provide a lawyer and &
formal judicial proceeding to anyone with a tenable legal claim, and it is even
less likely that a society will encourage lawyers to reach out affirmatively to
mobilise rights-enforeing litigation among all sueh individuals. Even if that
were a desitable goal, it would be inconeeivable to commit enough resources to
provide 'Rolls Royce justice' to everyone and every legal claim.10

Books are now being written about the economics of justice,l1l Courts of the highest
authority are considering frankly cost/benefit analysis of a rudimentary. kind, in their
judgments.l2 Law reform agencies, in recommending improvements to the legal system,

are approaching their suggestions with a candid endeavour to-itemise, or at least identify,

the major costs and benefits.13 All of this is thoroughly desirable, if somewhat belated.

It requires us to address much more directly than in the past, the deployment of the
seuarce - resources that
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Socie.y can make available to the law and lawyers for their role in soeiety. Defining what

" that role is'and then ensuring the greatest effieiency in the performance of consequential
funetions, is 2 major issue before the legal profession as it approaches the Z1st century.

- NEW INITIATIVES

" In resporife to the early perceptions of the above simple truths, important

- reforms have begun to appear in the legal systems of the common law world. Time and

"2 spaee permit only & summary of some of these. But the catalogue includes the following:

.

2)

‘Prevention of legal probléms. Just as in medicine where more attention is now

being addressed to’ preventative measures, 5o in’ the'law, Using the law, or
redefining the law, to keep people-out of legal trouble,-is a major thrust of law
reform_todﬁy:”m the Australian Law Reform Commission's (ALRC) first report
on ‘insoivency law reforml4. attention.was paid to the underlying problem of
people who ‘get into debt, rather thari dealing execlusively with the latest
symptom,;'such as the failure to pay a debt in due time. The Commission
recommended - legal. machinery - to fgcilitate - credit " counselling in  certain

“cireumstances. The basie scheme proposed by the Commmsxon has reeently been

accepted by; the Government.13

-Commimnity legal eduedtion, Another way to make the legal system work better - "

may be to educate our citizens more systematically in its rules. Legal studies is
now one of the most popular secondary courses in Australian high schools, led
by Victoria.l6 In the past, law reformers have traditionally focused on
proposals for change in substantive rules of law, the creation of new tribunals
and‘changes in legal procedures. Much less atterition has been paid to education,

.- ineluding community legal education. Yet alérting people to the existence and

purpose of at least basic rules may be the beginning of the prevention of legal
conflicts or of their orderly resolution.:Community legal education may
promote o greater measure of assartweness in ‘the enforcement of just legsl
claims.- It may - help overcome ‘the obstacle race which ‘the poor, the
inarticulate, the -ignorant-and the chsadvantaged ‘have to run in securing and v
asserting lea'al rights. Reforms in Australia have lately paid more attention to
this issue.  Legislation nowadays commonly- requires the -notification of rights
and the entitléments to reasons for administrativel7 and even private sector
decisions.18 The suggestion by the® ALRC ‘that insurers should have to give
reasons for the cancellation of insurance policies and for the refusal to- write
insurance has now been accepted by the Australian Parliament.!?
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Professional legal education. Legal -education necds improvement in the

profession as well as in. the community. This point was made -effcetively by
Chief Justice Burger of the United States in his recent rddress to the ABA: ‘

We know that a poorly trained, poorly prepared lawyer of ten takes a week
to try a one- or two-day case.20

Chief Justice Burger has repeatedly. asserted that 25 to 30% of.lawyers
presenting cases in . United States courts are 'incoripetent’ and that this is not a
tolerable figure.Zl Ten years ago he suggested that up to a third or one-half
of the lawyers coming into.United States courts were. not-reaily qualified to
render fully —adequafe representation and that this eontributed to-the large cost
and delays in the courts.’ If this figure is: even partly accurate, and if it applies
to Australia (as it partly does) it-suggests that somethingis going 'wrong in the

selection of lawyers and in their preparation and training for professional life.

Nor do I exempt the judiciary from the need. for training and retraining. In the

‘Boyer: Lectures I -called attention to.the well established system of judieial

treining_ in.the United States.22 In Australia it was suggested that formal

-training -of this kind was not necessary becatise of the appointment of judges

from the separate Bar. But, though -our probles-may be less acute, the rapid
changes in the law and the new tasks daily being imposed upon judges for which
their trajning and experience do not well equip them, all suggest the need for
more systematic institutions, proc'edu_res‘ and oblizations -of - judieial education,
if only in the namne of efficiency. -

Specialist- tribunals, In-that name; most legal jurisdietions .have set about the:

creation of specialist. tribunals to deal expeditiously and cheaply with routine or
specialist legal problems. We have seen the ereation in the last decade 51' a
number of _F~edera1 Courts, including the Federal Court of Australia?3 and the
Family Court of Australia.24 The Family Court was established only after
negotiations with the States mede it plain that the State Supreme Courts (which
could have been vested with Federal jurisdietion) would not . wholeheartedly
embrace the innovative reforms of 'procedures insisted upori-"bsr the Federal
Pariiament. The interaction between Federal Courts and State Courts and
courts and tribunals promises inefficiencies in the overlap-of jurisdietion whieh
may become e major source of concern about diseconomy and inefficiency in
the law in Australia in the decades ahead.25
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Without creating separate, speeialised eourts or tribunals, there are distinet
advantages in the division of court business in a specialised way. The
appointment of specialist judges to deal with commereial disputes is now well
established in Australia.®® It has recently been proposed for New
Zealand.g_"" '
Although there is a problem in over-categorisation and over-specialisation, the
faet-has now to be faced that specialist bodies served by speecialist lawyers can
process routine problems in a much more cost-effective and speedy way. We
will see more of it.

Inquisitorial technigues, Another suggestion heard with inereasing insistence is

that-judzes should pay a more active part in the trial to move things aleng and
to get -lawyers quickly to the essential issues..Summing up the recent New
Zealand: conference, Chief Justice Sir Ronald Davison acknowledged that, at
least in commercial adjudication, the judge must 'take control of the
proceedings_‘ almost from the putset' and direct the course of the interiocutory
steps up .to the.trial.Z8 Within the ‘legal profession, views differ about the
desirability of the activist judge. But the growing concern with efficiency and

- the realisation of the very large publie investment that is.invelved in the use of

judge time, are now foreing the reconsideration of the conception of our judges
as 'méutral umipires’. Sir Richard Eggleston has even suggested that by the turn

- of ‘the century judges: will afford lawyers a given time within which to refine .

‘their evidence and argument, The.skill of the lawyer will then be maximisation

of the available time for:oral evidence and argument.

Arbitretion. The growing use of arbitration is likely to continue, as one response
to the delays and costs of courts and tribunals. Arbitration hes been around for
a:long time, though now new attention is being paid, at least in Australia, to
improving its procedures.29 Sometimes commercial arbitration is infinitely
preferable to determination by the courts, as.a means of achieving speedy and

commonsense resolution of .commercial. and other disputes. By and large

' biisinesses, at least in Australia, ‘regard the courts as a place of last resort.

". They look elsewhere for: e;'_t;ra—judicial ‘meehanisms which are qujcker.tcheaper; N

less,:'technic‘a-l, less stressful and less -time—'cc’li‘ﬁé:trxming for the business peapie
involved. In ¥ew South Wales, an innovative use of expert arbitrators to deal
with. particularly technical questions that arise in commercial cases has now
been: introduced by Justice Rogers of the State Supreme Court. He made it
slain that acbitration and the use of court-mppointed experts had to be 'moulded
to the requirements of the moment'.30
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An even-more interesting use of arbitration has been introduced by which 150
barristers and solicitor; have been appointed arbitrators. They are nominat_ed by
the Law Society and‘the Bar Association. Most matters -are;-dealt with in their
own offices or chambers, Of 1 450 contested cases referred out to arbitrators in
the first six months of the operation of the scheme, about ‘830 were determined.

- There were requests for rehearing in court in 35 cases. The Past President of

the NSW Law Society considercd that the results were 'excellent'. The cost of
disposing of the cases referred to arbitration in this irformal way was a
fraction' of what it would have been if the matfers had been deait with in
court. Experience has also shown that between a half and two-thirds .of the
cases referred out to arbitration under this scheme are scheme 'in fact settled

before the hearing.of the arbitration or on the day of the hearing'.31 I believe

this idea will spread throughout Australia and will involve more and more of our

lawyers in a cost-effective way. But it will call on new skills and talents.

Legal aid. Legal aid has existed in various forms in'common-law countries for
ecenturies. However, the 1870s saw the birth and growth in Australia of a large
network of private and public legsl aid fecilities.32 Side by side with the
Federal initiatives came the flowering - of --numerous 'legal centres'. They
included the initiatives of private lawyers in the suburbs of the major cities,
such as the Fitzroy and Redfern Legal Céntres, and later the establishment of
the Aboriginal Legal Service to provide direct assistance to the disadvantaged
Aboriginal  population of Australia.33 In  the private legal profession,
suggestions have been made for the introduction of contingency fees as the
'free enterprise answer to legal aid. In connection with the ALRC project on
class actions in Australia, it has been said that; without such contingency fees,
the class action would not. be effective.34 Indeed, that is a criticism of the

recent Victorian legistation on representative sctions for damages, namely that

- it will not-work without contingency fees.

Reform of legal profession. Another suggested means of identifving unmet

needs for legal services and zetting people aeross the threshold of the lawyer's
office has been the reform of the rules governing the legal -'i::erfession. A
number of the States of Australia have now permitted informative advertising,
ineluding fee advertising. In Australia, professional advertising by lawyers is
now ‘-permitted, under certain conditions, in Western Australia, South Australia,

Victo_;‘ia, Mew South Wales and, most recently, the Australian Capital Territory.
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In Cunada it is permitted in British Columbia, Albert and Manitoba. However, it is being

resisted by the professional organisation in Ontario. In the United States, it is permitted,

"as a result of a Supreme Court decision, in every State of the Union. In the United

Kingdom it was announced in June 1984 that the ban on advertising by solicitors in

(9

.. ‘England and Wates will end on 1 October 1984.

° However; much more radical reforms are proposed in the reports of the New

South Wales Law Reform Commission on reform of the legal profession in that
State,35 '

The proposals include the-abolition or modifieation of monopolistic practices

. and land title conveyancing, change in the two-counsel rule, fusion of the Bar

and solieitors' branches.of the professiocn, changes in the handling of complaints
and changes . in.the organisation. and government of the legal profession. The
reforms in New South Wales, upon.which legislation has been promised, are seen
as settii‘!g the pace for the rest of Australia and, commendably, some of them
have been welcomed by the legal profession.

- Technology and .efficiency-.-'!‘he coneern ‘about efficiency has led to new

attention to -the use of technology and the improvement of dispute resclution
procedures. ‘The use of the telephone for taking evidence.is now common in &
number of.'Flede::al tribunals. in Australia, notably in soecial security claims.36 ,
The. satellite: has been used-in Canada to beam “oral -argument across the’

continent to the highest court.37 Such a {facility has been talked about in

Australia. The .use of computers to monitor court workflows and the
introduction of ward-processors is now common in the courts. Special attention
is being paid 1o the use of written argumentation to reduee oral edvocacy. When
I put them forward in my Boyer I..ectures_33 in Australia on the judiciary, it
was roundly criticised by members of the- judieiary and the legal profession.39
But a number df-judges of our tradition gre now making this same point. Sir
Anthony Mason recently predicted an end to.the availability of unlimited time
for argument, especially in courts of sppeal,.He pointed out that 'the delivery
of a written case or submis_s'io-n is a more effective and helpful means of putting
a court in possession of the,,:{ssue and of the basic contentions, even if it is tobe .
followed by o::al elaboration’. I do not e'xti.‘é;é*‘c' that the legal profession in

Australia will embrace the idea of written argumentation with enthusiasm.

However its-manifest éfficiency and the pressure on the courts will certainly

produce -moves in- this direction in the not too distant {future.
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. Clearly- it will affeet the work of solicitors. Perhaps it ‘will facilitate the

o
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greater invelvement of solicitors in appeals on legal questions, in the past, the
special province of the Bar.

Coneiiiation and healing. AIl of this discussion leaves the fundamental question

about the role of the lezal profession to last. Qur self-coneeption has been,
oﬁerwhehningly.; that of Tnercenaries in the business of confliet. The new
Deputy Prime. Minister of New Zealand, and former Law Professor, Dr Geoffrey
Palmer, told an audience at the Faculty of Law inthe University of Windsor in
Canada in March 1984, of the difficulty he had, as a law teacher, in introdueing
to-the.University of Iowa in: 1969, an *anti-torts' course, 40 -

. 'To concentrate upon disputes-and their resolution it.is' not necessary to
concentrate upon the law and courts. The task of resolving conflicts may
not be served best or.most efficiency by dealing with legal rules and
courts. There are other ways. If negotiation is a better way than
litigation, how does cne negotiate? Law students should be taught how to
negotiate. What. sort of disputesrc‘ould be ‘dealt with by mediation? Who
can mediate? How do they do it? How does arbitration work? ... It was &
great-deal essier to state the coneeption of the-courses than to execute
them in & manner whic.;h kept up the level of student interest and provided
seope for reassonable-examinatiom. Both these courses were unpopular and
ultimately they were abandoned at Iowa. I often wonder, if an empirieal
survey were taken of practitioners who were subjected to those courses,
what they would think of them after ten years of.‘practising law.3!

In like vein, and probably with a simildar reaction, Chief Justice Burger's recent
address ealled on lawyers to be healers: ’ ' =

Our distant forebears moved slowly from trial by"'battle and other
barbarie means of resolving eonfliets end disputes, and we must move
away from- total reliance on. the adversary contest. for resolving - all
disputes. For some disputes, trials will be the only m‘eans,.:bu.t for many,
" trials by the adversary contest must in time go the wav of the ancient
trial by vattle and blood. Our system is too costly, too painful, too
destructive, too inefficient for a truly ecivilised people. To rely on the
__;adversary process as the principal means of resolving conflieting elaims is

a mistake that must be corrected,



We lawyers are creatures — even slaves — of precedent, which is habit,

We tend to do things in a certain way 'because we have slways done it

that way'. But when we must constantly witness spectacular expansions of

court dockets, requiring more and more judges, something is wrong. When

we see costs of justice rising, when we see our standing in public esteem

falling, something is wrong. If we ask the question 'Who is responsible?
“the gnswer must be : We are. I ami. You are. '

The entire legal profession — lawyers, judges, law teachers — has become
$6 mesmirised with the stimulation of the courtroom contest that we tend
to forget that we ought to be healers — healers of confliets. Doctors, in
spite of astrenomical medical costs, still retmin a high degree of public
confidence because they are perceived as healers. Showd lawyers not be
heaters? Healers, not warriors? Healers, not procurers? Healers, not hired
guns?42 4 - C

In Australia appropriate initiatives are now being taken. Community justice
centres are baing established to -provide mediation.43 They are still to be
evaluated. But they pick up the theme constantly urged by Geoffrey Palmer,

“and with incteasing insistence by leaders of the legal profession in our own
“countiy. We-should not be locked by legal history into the ways of the past. We
should look to’our role in society and then set about reforming our institutions,

laws and procédufes in order to fulfil that role. .

Above all we should be more concerned in our professional activities : in our
courts, in chambers; in offices and as citizens, with the greater efficiency of
the law, with costs and benefits of legel rules and procedures. We must all
become economists of justice. It is for that reason that I warmly welcomed this
seminar on thé’ business of law. If we are to bring justice more economically to

more people, we must be more concerned &bout the business of law as a

‘business. This does not just mean law for business people. It means law for as

many of our fellow citizens as have a serious probler and as turned to lawyers

and to the Rule of Law for help and protection. We should test the papers ..

presented in” this seminar ‘by these’ eriteria. Do advertising, amalgamation of
firms, ‘changes of professional styte;, more agyressive attraction of cliznts,
poaching of other people’s partners and so on enhance efficiency in a way

compatible with the professional ideal?

i
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At a critical moment in the history of the legal profession, when much routine
work is under challenge, will-we measure up to the age of nuclear fission, the
microchip, biotech and interplanetary travel? Will our newfound coneern with
efficiency help us meet the enormous pool of unmet needs for legal serviees in
the Australian community? These are the questions .which I commend to the

attention of this seminar.
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