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SOCIAL ACCOUNTING.

This seminar -coineides with the timely publication of & book by Neil
Gunningham 'Safeguarding the Worker'.! Actually, I shall be 'launching' this book at
12.30 pm today. Anyone who can bear'a second speech in the lowest form of publie

-oratory — book launching — is welcome to turn up. ¢

Gunningham starts with the well known fzet that Australia's statisties on
work-related injury —like the statisties on the eriminal justice system and so much other
social data in our country — are mppalling.’ We just do not know the precise nature and
causes of the-problem. -Until we do, it is difficult to shape any systematie approach to the
problemls solutions.

However, even on the basis of the grossly inadequate data available to' us in
Australia it is clear that Australis's tecord in occupatl:onal health and safety is pobk:f;' Mr
‘Hayderi has called it 'shocking’.2 Mr lan Macphee has described it as 'deplorable’.3
Leave aside entirely the human tragedy ard the individual pain an&"suffering. simply in
econodic terms the problem is manifestly a serious one. [t seems clear that:

. & million working days a year are lost because of aceidents at work}

. almost half a million people suffer incapacitating work injuries in such accidents;

. over 360 die from work-related injuries and this is alinost certainly an
under-estimate when it is remembered- that probably a third of all cancer cases are
work-related, directly or indirectly; : )
the overall cost of industrial aceidents in Australia has been estimated at about
$6.3 billion & year; ' kS
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. N most years, the numbers of days lost from occupational injury und disease is
almost t'wice tﬁe number lost as a result of sirike action - which ceptures so mueh
media, political and public attention;

. for every Aus_t_raliaﬁ injurfedron the roads, about five are injured at work.4

Even aliowing for the fact that modern life can sometimes be inescapably dangerous,
these figﬁres are a :"-'ebul'{e- to our society. They —cle;arlj go beyond non-preventable levels.
Yet the figures are often stated. The result has generally been a deafening silence of
*esignation, apathy and even indifference.

The basic problem is that, in a free soeiety such as Australia, we fail to do
social accounting. We fail to look at opportunity costs. We fail to calculate the costs to
society as a whole of tackling large and complex problems involving mény participants :
the costs of hospitals for the injured, courtrooms for their disputes and so on. In _sor:ial
terms, it would clearly reward our society many tifnes over to spend funds on occupational
health and safety. But because. responsibility for the costs of doing so cannot easily be
brought home to those primarily involved, nothing tends to be done. We drift along with a
framework of laws and policies, many -of them developed in earlier,laissez faire times.
Yet as Gunningham points out, our current laws and policies are -clearly not cperating
effectively. Otherwise we would have a better record than we have, '

As & result of ia. numbér of initiatives taken in the last two years, it now appears = '
that we are on the brink of a new approach to occupational hesalth and safety in Australia.
It is not_before time, The first active moves towards a more national approach to the
problem were foreshadowed when lan Macphee was Minister for Industrial Relations, In
part, his initiative grew out “of the appreciable growth of interest in the trade union
- mevement since the mid 1970s in occupational health and safety issues. The AMWSU led
the way with two full-time safety officers and several other unions have followed this
lead. The State Goﬁernments, following detailed inguiries, began to introduce
reforming legislation. Like a wave, this legislation influenced developments in other
States, so that reforms have been introduced, or are in the process of introduction, in New
South Wales, South Australia, Western Australira, "I;a-smaﬁia and Victoria.
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In Jily 1982 the Australian Labor Party at’its National Conference adopted a '
comprenensive health and safety poliey, It committed itself to.give.a Federal lead on
safety issues and to reform. serious shortcomings in current health and safety
pmgmms.5 The Economie Accord between the Australian Labor Party and the ACTU
repeated this commitment. Specifically, it promised the setting up of. an Interim National
Health and Szfety Commission as the first step to the implementation of a Federal poliey.
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The . stional Economic Summit held in April 1083, after the change of government
ecomprised leading participants [rom government, industry and the trade union movement.
It united in urging - that 'the nation must give occupational health and sdfety a greater
priority’.” The Interimi National Commission was then established. Commendably, it
received strong bipartisan support, voiced by lan Maephee, With speed and thorou_ghne'ss,
the Interim. Commission pﬁblishecl its report in May 1984. That report, with its specific
recommendation for a national strategy on cccupational health and safety, is the focus of
this seminar. N

According to media sccounts following the tabling of the report of the Interim
‘Commission, the Federal Government is expected to act quiekly on the recommendations
eontained in it, so far as thise urge the development of national occupational health and
safety stundards. Mr Willis has commitfed the govérnment to the early estiblishment of a
permanent national tripartite body which will be responsible for drafting new guidelines
governing safety in the workplace. -This body will replace the Interim Commission. “The
report, conseious of the impediments to action that ean arise’in the Byzantine world of
Canberra bureaueracy, specifically recommended that cne Minister stiould be responsible
for all occupational heelth and safety matters at the Federel level and that this Minister
should be the Minister for Employment and Industrial Relations.8 This proposal was in
conflict with the platform of the ALP. That plitform had divided occupational health and
safety responsibilities between three portfolios — Industrial- Relations, Health and
Environment. To elear away 'this 'contradiction’ and to Femove one of the last remaining
impediments to Federal legislation, Mr Willis secured a resolution from the recent
meeting of the ALP Natiorial Conference. The Conference carried the resolution giving
the governmeént a  f{ree hand iIn determining the ‘administrative arrangements for
implementation of its policies on occupational health and safety. The Minister gave the
assurance that the resolution was intended to avoid 'an extremely messy process' ina way
that 'will not in any way diminish the thrust of our pélicy‘. So the stage is nc;w set"for

" actioni- -

[ was present at a dinner ‘in Melbourne last Saturday when Professor Manning
Clark — with- characteristic evangelical fervour -+~ reminded ‘the Ministers- and other
public leaders present of the nature of the public stage. It is a 're'i'foi\}ing ‘stage' he
asserted. The -public figures upon it are there for & brief time. All too soon they are
replaced by new actors, centre stage, as the stege of public life, with all its drama, turns.
Let us hiope that the current actors seize the oppertunity now presented to them and make
the most of the spotlight that is currently upon them, The present Prime Minister, Mr
Hawke; is uniquely wéll placed to do this. Opportunities such as this rarely recur.
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NEW _AWS: THE ISSUES

Non legal action. No-one nowadays pretends that passing new laws is the simple-

and universal solution for curing the world's ills. Setting up a National Safety Commission,
arming it with an appropriate executive, providing for a research institute and so on will
not of themselves remove Australid's problems of oecupational health and safety. By the
same token, old ldws, inadequate laws, ill-focused laws or szbsence of. law can sometimes
contribute to an incompetent socisl response to large soecial problems. I am sure that this
is the case with occupational health and safety. '

Earlier this. year I had the task of addressing, and later summing up, a
eonference on these issues.in Perth.9 The conference brought home to me the fact that
law can sometimes reinforee work safety. But other initiatives are needed:

. the design of YDUs, of chairs and office equipment in such a way as to reduce
work-related disabilities, particularly the growing problem of tenosynovitis;

. the improvement of the investigation of injuries in order to isolate causes and to
prevent recurrences; ) ’

. the better instruction of new employees, as they“commence’ work, so that’ health
and safety procedures aré understood by them from the very outset, ineluding,
where necessary, in their own languages; . .

- the provision of readily available safety consultation on matters such as protective
equipment, nm_se eontrol and so on. ’

Detailed legislation on subjects such as this cannot be expected — or cannot be expected
in the short run. Motivating, informing and sensitsing people at the. workface is muech
more important.

" Points in common, Analysing the various contributions to the Perth debate, it

was iﬁs{ructive to see the large measure of eommon ground that-seems to exist in
Australia about new occupational heslth and safety legislation. The report of the Interim
Commission, published since the meeting in Perth, reinforces this impression. The
egreements include: ' o

- tne need to enact new and more ecomprehensive legislation, ineluding legislation
which states goals and establishes new machinery under fresh and highly motivated
personnel; . )

- the need to establish tripartite commissions or ather such bodies to provide & new
foeus for developing legislation, administrative policies, rés?%:'érch and education;
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SR che.-need to establish specialist advisory committees or other bodies to tackle
- contentious, difficult or sensitive topies that need specific attention — whether the
special problems of migﬁmt‘ workers in high-risk areas, the special needs of women
workers, the special hazards of chemical industries, the asbestos worker and so om; |

« the need to enhance the numbers and powers of inspecters eharged with monitoring
supervising and enforcing the'law, so that something better than criminal remedies
and puny fines are available to them to add to their armoury in tackling injury
prevention;

. the imposition of new duties on employees and. employe'rs'-alike;--

. the establishment of systems of safety representation ircluding, in appropriate
cases, "the creation of on-site committees to permit a coristant dialogue .about
safety improvement; -

. the devotion of more funds to safety education, training and researeh;

. the provisibn-;c':f new attention to accident compensation laws, so that these are
more closely addressed to the problem of-rehabilitation — replacing the 'pot of
gold' philesophy which has, until now, largely motivated our compensation system.

Points of difference. By the same token, it is no usé ignoring-the points of

~difference that -exist, as new occupational health and safety -legislation is enacted
throughout Australia. These points of difference include:

. whether it is timely and useful to sweep away the old fréme"-Vork' of highly specific i
State legislatioh, replacing it by general legislation or whether some interaction
between the old and the new is needed;

. whether safety committees should have coercive powers at the work site and
whether such powers would be effective anyway in the current economic situation;

. whether the clear evidence of the high risk of ethnic workers with language
difficulties and in risky cccupations warrants priority special attention to their
needs;m 7 .

. whether there should.be & legally recognised‘arid enforceable right of workers to
stop work, without economie oc industrial _pe'glalty, in cireumstances that they
contend that the work co'nditiori_s.qre unsafe of inescapably dangerous to health;

. whether the new-legislation sheuld impose an onus on employers to prove safety or, -
instead, adhere to the old appro'ach of requiring those who assert unsafe conditions
to prove it; B

. whether licensing, with i‘t:s':'fé;énerally costly bureaucracy. is an appropriate response
to all or at least some specially hazardous industries in-order to upheld the highest

standards of safety where workers are specially at risk;




. whether we should spend more on research and statisties in the hope of converting
this information into & more effective soeial policy which will provide sanctions
that are more carefully . designed and so, more effective. It is perhaps in this
respect that Mr Gunningham's book is most interesting. He points out-that eriminal
sanetions whiéh have been used to enforce industrial safety legislation in the past
are notoriously inept and-incompetent, Most defendaﬁts are corporgtions and you
cannot put @orporations in prison — the ultimate eriminal sanetion. Furthermore,
most fines are puny by comparison to the profits of the corporation, .representing a
"fiea bite! and simply 2 small cost factor in the operation which does not amount to
an ef_f—eé't-'i_ve incentive to change old-established but unsafe working conditions. The
best :.chapter in Mr Gunningham's book is that on The Way Ahead. It is here that he
explores alternative sanctions, more sensitive to the nature of the behaviour to be
controlled.1l 1t is a chapter that should be earefully read by all “'partieﬁlarly by
the incoming éafety Contmission. It mentions-the faeilities for preventative orders,
the licensing of certain work. places -and hazardous  work processes in some
«cireumstances, - licensing . of - toxie substances' which are specially dangerous,'
provision of criminal sanctions ageinst individuals, by lifting the veil of the
corporation, the enforcement of written, pre-distributed safety policies and better
administration of safety laws and proeeduras, ‘All of these new idems deserve close

attention.

THE FEDERAL ROLE : -

By far the most controversial issue in Perth-s one whieh remains following the
report of the Interim Commission. I refer to the Federal role in occupational health and

safety in Australia. The Interim Commission report recommended:

. &.comprehensive scheme for oceupatiunél rhea.lth ;nd safety of Federal employment;

. the removal of .ény dichotomy between public snd private sectors in areas of
Federal jurisdiction; ' e

. development of priority legislation for Federal jurisdiction;

establishment of appropriate,'_»mechan'iéms to facilitate co-operation between

interests in Federal emiployment in the ACT and the external Territories; '

. urgent revision and updating of ACT ordinances.

However, the report stops shorf'&f'recommending national legislation enforeing standards
throughout - Australia. Although it is understood that this approach
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was ..pported by some members of the ACTU who “were sceptical about voluntary
standards wiich mizht be dgveloped under the umbretla of the proposed Commission, the
idea of legislation incorporating enfarceable safe standards was rejected by the Interim
‘Commission. It stressed that the Comn{onweal’;h should co-ordinate a national approaeh
through consultation with the States instead of imposing uniform laws in this area. The
report recommended instesd ‘the path - of consultation and uniform laws along &
*co-ordinated approach' to legislation by Federal and State authorites. It suggests the
drafting of model laws so that the proposed National Commission will develop model
legislation which could then be accepted by State Governm en"'c;s' and Parliaments.

This emphasis on consensus is #lso highlighted by the recommendation that the
proposed Comenission should aim to operate by unanimous decision of jts members,
including in the development of national cectipational health and safety standards. Where
unanimity is not possible, the Interim Commission report recommends that affirmative
votes be decided by -at least 12 of the Commission's propesed 16 members. The proposed
Commission will be 4 large body-comprising a full-time Chairmen, three nominees. from
the ACTU and the Confe
tative from each-of the States and the Northern Territory. This

tion of ‘Australign Industry, two Federal Government
nominees and one repr
vote of 12 out of .tfese 16 represents a higher proportidn even than the two-thirds vote
‘imposed by the Américan foizﬁding.f&t-hers on eritical adviee -and eonsent provisions
involving the Senate’in the Congress. ' T ‘

We are in the early days of moves téwards a national approach to occupational
health and safety in Australla, I fully recognise a number of factors that inhibit any
sudden “shift” to a national approach, even though such & national spproach is what,
essentially, has happened in the other comparable English-spenking :federations, the
United States and Canada in recent yearsy B
..“The area of occupational heelth and safety has traditionally been & State area of

legislative and administrative concern. There are State Bﬁréaucrez_gies, State

officials, State laws. Where so many careers and interests are involved, it can be

disturbing to shift the focus quickly to a national approach. _
. Furthermore, for the likely future, it is probable that the enforcement of laws will
continué to have to.rely upon State officials. The Commonweslth would simply not
have the resources to provide adequate officials in the whole variety of small
towns across the coatinent where problems of occupational health end safety arise,
. As well, decentralisation of administration is generally a good thing in our vast

. eountry with its scattered centres of population,
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Additionally, the. experience of reecent years teazches that some measure of
experimentation, in differing jurisdictions ean have a positive and.stimulating
effect '-upon_ reform. -Gocd ideas can be tried in one jurisdiction, say South
Aust;'aiig._When the heavens do not fall in, those good ideas ean then be adopted in
other Sthates-. o : — .

o As _u{eli, Where a shift in constitutional responsibility is envisaged, the lesson of
Australian ‘history is that it can sometimes be achieved more effectively if it is
taken in stages.

" For all these reasons, it may be appmpriaté to start with the approach suggested by the
Interimn Commission and apparently to be adopted by the government.

. However, [ take this opportunity to voice two words of caution. They arise from
my expérience over the past ten years in law reform. The first relates to the.difficulty of
seeuring uniform laws and the advantage, where there is-constitutional power, in decisive
action by the Commonwealth Parliament, where decisive action is -clearly needed. The
-second relates. to the danger which consensus bodies may face of opting for the lowest

- eommon: denominator,. particularly if they are under the necessity of a.75.per:cent
affirmative vote. I believe that, at 1eés_t- in- part, eaufion about these . proposals:is the
lesson of the efforts. of law reform in the field of defamation ~- also - sensitive.ares of
taw reform where there sre powerful and opinionated. interest groups. The Law Reform
Coemmission proposed a reformed law in 1979. It suggested that this reformed law could be
achieved either through national Federal legislation (covering most of the field} or
through uniform laws by ﬁé‘reements with the States and the Northern Territory. The then
Federal Government chose the latter course. The result has been, over a series of. languid
meetings of the.Standing Committee of Attorneys-General in places as far apart and
congenial as Cooktown, Perth and Queenstown, New Zealand, the preparation of
compromise legislation which apparently pleases no-one. The attempt has not yet been

" abandoned. 1 do not wish to say anything that will eripple it further.-But the lesson of
Australian Federation is that it is extremely difficult to get agreement even on innoeuous
matters, We cannot even agree on the time of day. The prospe:t of securing agreement on
the radical and far-reaching 'refor_ms thet may. be necessary for & new and. spirited and
even partly radiesl attack on occupational health and safety does not seem to me to be

enhanced by the institutional framework proposed by the Interim report.
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There is further remson for saying this. Since the original move towards a
. national strategy on occupational health and safety, a most important and relevant
deeision has been handed down by the High Court of Australia in the Tasmanian Dams

case.l2 This decision has made much more clear then in the past the constitutional

" - power of the Federal Parliament to legislate, in respect of corporations and pursuant to

obligations assumed under international conventions. There are a number of international
__conventions of the International Labour Organiseition (ILO) which, with perfect propriety,
the Australian Government could ratify, thereby providing a basis for the establishiment of
minimal’ eonditions of employment thiroughout the Commonwenith. For example, the
Occupational'Séfgty and Health Convention 1981 of the ILO (No- 153) is one of the
-internationsl instruments which could be called 'in aid; as-a result of the Tasmanian Dams
ease, 10 ground appropriate Federal legislation.

I realise that there is sensitivity in some quarters about the decision .in- that
case, and about pressing forward unilaterally. withi Federal legislation-and disturbing the
“status quo- in the distribution of powers in our Federation. I -also realise that Federal
lepislation for its own-sake is not-a valid ocbjective, though it must be said that business
- ‘inereasingly looks to the politieal process in Australia to provide national standards for
operations throughout the eduntry. I dlso realise thet institutional impediments may stand
in the way of prompt aetion. For all this, I do believe that thought should:be given before
too long to the possibi}.i.ty of Federal legislation for minimum standerds in occupational
heaith end safety throughout Australia. My reasons are fours S

. the difficulty of securing agreement on appropriate uniform standards where so
many bodies and so many differing and even conflicting interests must coneur and
where the history and traditions of cur Federation are 50 discouraging;

. the coneern of the 'flight of capital'1'3 by which differentials in safety standards
may be played upon by particular States or jurisdictions to attraet investment in
business and industry in a way that discourages the setting of appropriate and just
standards that defend health-and safety at work; "

. the concern that having:"to get agreement of 500 many people in such a large body
might sometimes becomeﬁ"forrhuls for inaction, delay, prevarication and. timidity
when what is needed:is action, swift and speedy, bold resolution and firm décisions; ‘

- finally, there is the national interest. it is éura.ly“'r:ot in the national interest that

.._ﬂ—.-.-.———.
worker health and safety in different parts of our céntry. Although {t is true that a

there should be significant differentials in the laws that protect and safeguard the

o
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wave of relevant legislation is passing through some of the States, much of it
similar, no action is contemplated in other parts of the Commonwealth: This
differential treatment’ of_ workers, their health and safety in different parts of the
nation is diffieult to justify at least when a proper constitutional basis appears to
exist for substantial uniforin laws enacted by the Federal Parliament.

" Too many people are too apologetic about the Tesmanian Dams decision. I see
no reason to be so. It is & decision of our highest court. It states the fundamental law of
our Constitution. True it is it changes, in some ways, things previously understood. But
that is not at all unusuat in a Federation, including in the Australian. Federation. I think
we should-reflect positively upon the Tasmanian Dams decision. Far from being & matter
of constitutiona! embarrassment and political caution, it could be:seen as & decision
which, &t a critiecal moment, allows Australia to join in appropriate cases the éradua.l
werld action towards international laws, guidelines! end standards. The corollary of such
moves is the facility in the Federal Parliament to-play its part, on behaif of Australia, in
participating in worldwide aetivity: toward worldwide standards. This should not be a
source of apology. It is simply a statement that Australia, as a nation, is part of a world
community in which more and. more s being achieved at ‘an. international level,
Technelogy forees us into an international framework for looking at certain questions. It
is so with nuclear technology. It is so with biotechnology. It is so with information
technology whic'h n'owadéys so pervades the world. 1 believe it _is also true of at least the
minimal standards to be applied for occupational health and safety. e

Given the urgeney of taekling the tasks before our country in- occupational
healtn and safety and the general desirability of & national approach- which is fresh and
vigorous, I would hope that attention will be given to the proper means of achieving
national laws, where appropriate, through Federal legislation. This will especially become
necessary if, as I ruefully.suspect, the proposed National Commission is locked into the
normal snail-like pace and cautious approaches of other Federal/State co-operative
ventures in our country. In short, if co-operation fails-or sueceeds tepidly; I would hope
that those who are watching will reflect.upon the perfe;ct-ly legitimate constitutional right
arid duty of the Commonwealth to safeguard ivofking people-by enacting Federal minimum
standards enforceable whefever the work may be done throughout the nation. ‘ o

I have now strayed beyond the time allotted for me. Brevity is not & famous
quality of Her Majesty's judges. I must depart from this meeting. But I will watch closely
the results of your deliberations and the institution, procedures, laws and personnel that

are to follow.
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