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LAMBIE AND DEW IN-1984 ) : .

1t is a great honour to be invited to deliver this Ocation. Particularly is it so in
the first year of the second century of the University of Sydney Faculty of Medicine. My
acquaintanee with the distinguished professors after whom the series.is named was greatly
enhanced by the presentation to me of the Centenary Book of the Facutty.l Tt was given
to me-for a speech delivered in Adelaide for the Royal Australasian College of Physncmns.
Orating is a reliable, if somewhat arduous, way of bl.uldmg L.} 11brary. - )

There would still be some who remember Professors Lambie and Déw. But they
" would be a declining number. Professor- Lambie was still Professor of Medicine when I
“‘eame up to this University in1956. But he retired that year, having served from 1930,
Professor Dew also held his post from 1930 to 1956 and over the greater part of his
service was Dean of the Faculty of Medicine. The ‘world in which they built this Faculty
was 8 very. different . place Charles Lambie, typtca.lly enough, -was the son of a
eommeanding officer of the Trinidad’ Light [nfantry Volunteers He was’ actually born, in
the apogee of Empire, in Port of Spain, Trinidad. He:was a brilliant student and happily
survived service in the British Army in France m the Ftrs; World. In 1922 he became the
first person- in Europe- to use insulin’ for the treatment of diabetic patients.2 His early

research work was also dxstmgunshed.,ln 1929 he was offered the choice between the Chair . ;

of Medieine in Aberdéen and the GH Boseh Chair in '\'lE.dICII'lE et Sydney. Fortupately fOl‘-
Australia, he chose Sydney. He became the first full-time academically trained Professor
of Medicine in Australia. By the:-éha of 1932 he and Professor Dew had virtually recast the
eurriculum. Their eourse of medical studies remained largely unchanged until 1973 when

the five-vear curriculum was introduced.



Herold Robert Dew was almost the exact contemporary of Lambie. But he was
born in Melbourne. After service in the First World War he became Acting Director of the
Walter & Eliza Hall Institute. While at the Institute he wrote two notable monographs, one
of which was Malignant Disease of the Testicle.3 He was appointed in 1930 to the Bosch

Cheir of Surgery at the University of Sydney, becoming the first full-time Professor of
Surgery to be appointed in an Australian University. He was knighted in 1955. He died in
1982, the year°-a:‘-ter Lambie. =

These two men, with lives almost exactly in paraiel, contributed greatly to the
distinetion of this Medical Faculty. But more important, through imparting knowledge to
successive generations of young medical students — year after year of the cream, the
educational intelleet of our schools — they passed on techniques and abilities that helped
eure disease and relieve p;ain among millions of our fellow citizens. It is in this way that
the ripg;le effeet of skilful and dedicated medical education has a lasting i‘rhpact on the

.

soeiety it serves.

Some mlght S8y - cymcal and. therefo—e in tune with the tlm&s -- that it is

_-almlESS te celebrate two such Professors, .dead. for, almost & quarter of .a_ecentury. What
..ppssm‘le.relq\(ange can.their life’s work -have fgr us. in 1-9_54'{ The answer to that-question is
to. be found:in the history and traditions. of English-speaking people.. Their genius lies in

building iﬁstitutions_.. awhichi.:gutlixr_e:Zindigiduals&‘.Lam_bie; turned -his,-back.on.a Chair in

Seotland, where he had ectftural and family linkd. Instead, in the mood of imperial

confidence, he elected-his service in Australia. Dew: taught ;with 'vigour:and clarity' that

was 'immensely-im_pressi'v_é to,_unda:fgradua;t,e-;students';.4-. Dew was-especially interested

in cancer. Lambie, being a Scot and ,.trainég_ in. Edinburgh,. brought. thoroughness to his

attention to detail, which was second nature to him,? ‘According to an.obituary, he

stressed the importance of careful history-taking and complete physicél examination. He

recorded his. teaching in this field in a book, co-edited with Jean Armytage, titled

'Chmca.l Diagnostic Methods'. This book, according to Svdney Umvers;ty Medical Journal,

was "almost rightening in its attention to detail'. 6

These two Professors had to deal with many ﬁroblems during their time of
service. These included the unrestricted entey in the Faculty, the pr.ob‘l"éms of war and
post-war reconstruction and then the imposition of quotas and limitations. They provided
a s;ilendid centre of teaching and learning and a tradition which the Faculty maintains to
this day. In a sense, this is their lasting memorial. It can be said of them, as of
Christopher Wren : if you look for their monuments — look around.
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TO THE WATERSHED : OF TRANSPLANTATION AND UNWANTED BIRTIIS

T have titled my Oration't1984 “— Vedieal Watershed?' It is-impossible nowadays
not to recognise how many :nedico—legal questions of a moral character are pressing upon
- law, medicine and society. In response, the law and medicine have usually exhibited
diffidence’ and uncertainty. Each discipline has reflected divisions of -‘opinion in the
community at large. The intractable nature of bicethical problems is admitted by mest
observers who turn their attention to them. No isste has caused such sharp and deeply [elt
divisioh as that of the law relating to abortion; Af the other erd of- the ‘spectrum 5 the
debate that in'i't“iélly‘ brought the Adstralian Law Reform Commission into the bioethieal
sphere. I refer to the work of the Commission on human tissue -trans’pla'i‘itatior’:.’"’-The
Commission's report had to grapple witha number of the very difficult issues which are
presented when medical seiencé overcomes the normal -tenderiey of the himan body to
rejeet transptantatmn of ‘drgans and tissues of another.

“Justice W indéyer in the High Court of Australia once-said that the law marched
with medicine 'but in-thé reer and limping a l'ittlei.s‘ Nowsadays this observation seems
positively charitablé. The common law 6f England, inherited in-Australia, offers no rule or
principle for dealing with’ such difficult’ modern- problems as ‘transplantation of human
organs and tissues, ifivitro fertilisation and “éx utero ‘transfér 'of ' the human ovum,
grtificial insemination generally; genetie engirieering and so bn;.jA'VI—‘her'e' is a simple reason

for this. Until recently, the legal problems posed by these: developments: did not. have to be

confronted, Indeed they were not thought of -or, if contemplated ‘at-all,.‘they were
regarded as improbable. In the ease of transplants, the body's immunology rejected the
process. In these cirecumstances; it is not a.matter of criticism that the law gave no
thought to-the question of operations on donors “for the’-positive removal of healthy,
non-regenerative tissue.-The law-gave no thought to the conduect of intrusive surgery, not
for the cure of the donor' but for the relief. of some other,. third person. Likewisa, the
routine taking of organs from a dead human body was scarcely considered. At most, the
law recognised only a limitéd right to property in & dead body. It offered few ruies only
about the right= and obligations of the legal- personal. repre*;entatwe, relatives or others

with respect toit. o

In- thHe course of inquiry intoftranSplantationf 'i't"u‘é'r'rllerged that suitable 'donors' of
viable ofgans and tissues (suc,h_ as kidneys) were often youny, otherwise healthy patients
brought into -hospitals frequently~after motor car accidents and with' massive brain
damage.
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In these cases, blood ecirculation is maintained for s time by the use of artifieial,
mechanieal me&ns, until & decision is made to terminate this external support. The law
tends to-conceptualise 'ddath as ‘an instantaneous phenomenon. Medical science shows
- that death is a process.? '

~Before artificial ventilators were developed,- the classical eriterion for
. A.det,ermi.lﬁng déath was'the cessation of resporation and cireulation of the blood. Interpose
_an ertificial ventilator in a modern hospital and these criieria becacme not only irrelevant
. but. potentially mischievous. In the English case, R v Potterl0 g man stopped breathing
- fourteen’ hours“"ﬁfte; having been admitted to hospital with head injuries sustained in a
- fight -with “the. acétiéed. He was connected to an artificial respirator for 24 hours, after

which time & Kkidney wes removed and transplanted. The respirator was thereafter

disconnected and there was no spontaneous.breathing and heartbeat. At the .coroner's
inquest, the QUes_tion' arose whether the accused had caused the vietim's death. Medical
evidence showed that ther patient had no hope .of recovery from the brain injury. The
- -eoroner's jury.-found that the removal of the kidney had.not caused the patient's death. It
returned.a yerdiet of manslaughter egainst the asssilant. He was then committed for trial
- but:-waes later found guilty only of common -assault.. The:unsatisfactory ;fgature_s,.pf_ this
case. left ‘many lawyers with the- eonvietion that the.common law sheuld. be. clarified-to
: make it:plain-that-death may. be: determmed by.: reference to 1rreversrble loss of . functmn

of the brain: The AI.IStl'EllBIl .Law- Reform Comm13510n proposed .this. in. 1ts report. Its

-proposals, in -this: respect; have been acecepted-in law.in- all-_ls‘tat__&s and ;Territories-- ofi

Australia save Tasmania. . . - S . . oL L LImE L L

.Many  other contentious questions had to:. be faced by the Australian Law
Reform Commission in its trénsplant inquiry. I list some of them to indicate the sensitive
and difficult issues which law reformm must address in the medico-legal area:

. Should consent be"required for donations at death, unless a person hes, in his
liftime, registered an objection? The law of France and some aother countries has
recently adopted the latter approach. \

. Should- the same legal reglme cover trunsplantatmn of human soermatozoa and ova

or is the transplantation of human life itself m a special class requmng 1ec'al1_;
treatment separate from the transfer of ° a kidney, cornea and other

non-regenerative human tissue? . " .o L -
. Should .a child, in any eirdumstances, be permltted to donate -&8 non-regenerative,
paired organ to a sibling? Or should the law absolutely forbid this to protect the
family and a young person from facing such a dilemma, even though the
consequences of such an absolutist stand may be the death of a2 member of the

family for non-availability of an organ suitable for transplant?




. Should coroners be empowered to give pre-death eonsent to tissue removal?

. Should the present retention of pituitary glands, removed from- bodies at autopsy,
‘be Tegitimised, because of the great social benefit that ensues in the treatment of
dwarfism and other conditions from the use of the hormone extracted from such
removed disearded tissue? '

These are somé onty of the sensitive, controversial questions forced upon our society by
the sudden advent of transplant surgery. The law, which is supposed to state society's

standards, was left behind. In donfronting these questions, the Law Reform Commission
" adoptedits usual. processing of exhaustive consultation.. It turnéd to a team of consultants
drawn from the medieal professiori in all parts of Australia. It added to this team moral
philosophers and theologians of diffefent traditions. Public hearings were held in all parts
of the country. A consultative document was issued and widely discussed. The media was
engaged in the debate. Millions of Australians heard the issues thoroughly and soberly
-explored before television and radio. o

In the end, the Commission delivered a reporl:11 with draft legislation. The
British 'Medieal Journal, not frequently given to commenting on Australian legal
developments, declared it 'the latest of an outstanding series'.-Requests for the report
have come from all over -the world. Authority has been given for its translation into

Spanish for use by governments throughout South: Americsa. I eannot reeall to mind another
case of a legal transplant from Australia to Hispanic America. Although Australian
achievements on the- international stage of medicel research have been numerous, our
equivalent achievements"i"n-legal theory and jupisprudence have been fewer. Times change.

I do not pretend that the Australian Law Reform Commission's .report an Human
Tissue Transplants is' the last -word to be written on the topie. But the unprecedented
efforts taken to raise the perceptions of the legal and mediesal professions and of th% lay

" community about the dilemmas which were posed in this particular -area of .operations
ensured that its implications had been thoroughly debated and explored. Solutions were
presented. for the consideration of the lawmakers, who were helped to face up to issues
that would otherwise be left in the 'too hard' basket. Those who value our institutions of
lawmaking and who appreciate a society governed by laws not by the viet‘\;s. of particular
people (however.sincere and talented they may be) will encourage ‘the notion that we can
find institutional means of helping the lawmaking process to face up to the legal and
social dilemmas posed by modern technology, ineluding medical technology.



That there is a need to do this is plain if we only pause for a minute to reflect
upon the remarkable developments that we see almost daily in the press and upon which
the law speaks, if at all, with a muted and sometimes confused voice. Take a few recent
examples: :

- The Kentueky Supreme Court in the United States in 1983 decided that a man
char_éedt with assaulting his- estranged wife and Xilling her 28-week-old foetus
eannot be charged with 'eriminal homicide' under Kentucky's Penal Code. The
homicide statute did not define 'person'. However, it-Was held by the court that the
-eommon law rule should be m_ajntajf;ed, limiting eriminal homiéide to the Killing of
one who has been born alive. The State of Kentucky had .sdu_ght a ruling, from the
court 'in the light of modern medical advances and legal rulings in other contexts'
-that today a viable {oetus should be deemed a 'person’ for the purposes of the
Kentucky murder statute, Two Judges dissented. The majority adhered to the old

commeoen law prmmple.l4 .

» In Britain in 1983 a woman brought an action against the Health Authomty running
the hospital in which she had undergone. a sterilisation operation. It was established
that clips which should .have been placed on her fallopign tubes were incorreetly
located. She fell pregnant. She suffered anxiety during the pregnancy for fear the
-drugs- she: had ._be'en_j.tak_en against - pain ‘could, have: harmed the -unborn.child. A
normal healthy boy was b_or'ri:. .She claimed that her:measyre of.damages should
include the increased costs-to .the family finances _\thg;t'—;‘-t-hé unexpected.pregnancy
had caused. The eourt held-that it wés_d'eontrarry_to;publig polic'y'r gnd 'disruptive of
family life! and 'contrary to the_sariqt_it_y. of human life’! that damages should be
recbverable for the costs arising frdm *the coming intc the world of a healthy,
normal child. Accordingly her claim for the costs of the child's upbringing to the
age of 16 and enlargement-of the family home was held to be irrecoverable.}5

- INCOMPETENT DIAGNOSIS OF CANCER

Take yet wnother instance which was reported in the Australian newspaper only
last week.16 According to a report from London, 2 man dying from cancer hopes to
mnake medico-legal history in Britain by suing the consultant physician- ¥hom he claims
failed to tell him the truth regarding the nature of the disease from the start. Mr Peter
Holtom, 48, former Managing Director of a publishing firm, reportedly plans to press his
case to the High Court in England even though he may die before the case is heard. He has
been told that he has only a few months to live. His 36-year-old wife says that if Holtom
dies, she will eurry on the action 'on behalf of all other patients who have the right to
know about their own bodies'. Holtom says 'We expect to establish a legal precedent of the
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greatest importance and significance’. According to the report he is bitter because he was
told that he had a gastric ulcer and after drug treatment which appeared-to succeed,
entered hospital to. have the uleer removed surgically. He claims that no mention was
made of stomach cancer, He says that had he been told of the doctor's suspicions, he
" would have refused surgery. The report.goes on to reeord that Dr Michael Willoughby, the
consulting physieian at-the Lister Hospital, has admitted that the hospital remained silent
about the suspicions of stomach- cancer, simply because the hospital staff waited until
medieal confirmation, Dr Willoughby said that the vast’ majority of patients with cancer
-know instinctively the nature of their illress but have no wish-to discuss the possibility of
terminal diseas'é: ‘According to the'newspaper reports the doetor said: - '

It is one of the medical profession’s greatest ethical dilemmas, because in
practice doctors .find that while some. patients like Mr Holtom elearly wish to
know that they have only a limited time to live,-thousands of others do not.

Although- it is probably true that this case in England is a rare instance of
litigation involving 4 patient’ with cancer, and although such litigation is equally rare in
Austrsiig, the same is not true of the United States. One of the features of law journals
eoming out ‘of that country in recent months has been the’inereasing attenticn peid to the
possibility of medieal malpractice suits for mishandling of eanéer ‘edses. Ini a recent-issue
of Trial magazine, a national legal news magazine in ‘the United States, a medical writer,
addressing the large audience of trial lawyers in that country, pointed out that the, vast™
‘majority of people are either uninformed or misinformed about the prevelance of -cancer,
its eurability and:the:nature and purpose of .'vari;ous- cancer treatments. Specifically, the
. public mearkedly under-estimates-the incidence of eancer in the population.  On average
-the public believes- that onl& one out of seven people will contract cancer. However,
medical statistics indicate that the true ineidence is about one in four. This does not mean
that people are unaware of the widespread prevelance of cancer. They are highly aware of
jt. They are doncerned about it.’ But the -under-esimation suggests .that s ‘defence
mechanism is at work helping people to aveid confronting. their fears about cancer'.

The other misinformation Felates to cancer mortality. Publi¢ surveys suggest
that people are 'unduly pessimistic’ .about eancer mortality.17 On the average the public ..
thinks that one out of five eancer pat-ients survive. However, medical statisties indieate
that for all types of cancers combined, about one out of three will survive ie will live as
long &s five or more years aftel-r"':-:-ii"zngnosis. The. early treatment for cancer, doubtless as
taught by Lambie and Dew, was surgery along, or latee surgery and radiation therapy,
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Yet approximately 60% of all canéers would ultimately recur, thereby suggesting that
they had not been completely removed. Theé disease had been pursued but not actually
caught. '

Many anc;blogists nowadays - believe that combined adjuvant therapy with
surgery and.radiation therapy holds the best present opportunity for. major suecesses in
eancer treatment. Biit the key to success is usuglly early diagnosis. When diagnosed early,
-eancers are associnted with fewer cells in total than when discovered late in their course.
They are. therefore more amenable to relatively complete removal. A delay of weeks or
months increaéég_thgz amount and. frequency of metastases. Inevitably, this reduces the
possibility. of medical treatment to arrest the malignant disease.

1t is around this coneept that malpractice litigation involving misdiagnosis or
failure to diagnose cancer in the United States has revolved.

Should 2 medieal practitioﬁer fail to detect cancer, treatment will be delayed
and the patient’s chances to recover will severely diminish. Furthetmore the extent of
surgery required will depend upon when the cancer is discovered. A cancerous mole,
diagposed in its early stages, can be readily excised. However, if the cancer grows, the
removal of lymph node§ and other struetures may be necessary in an attempt to save the
patient’s life. On the other side of the coin, if the doctor misdiagnoses -cancer iﬁhen the
patient does not have it, the pa’hient will suffer not only sevéfe emotional distress but
- also, possibly, radical and even harmful treatment. This quandary exposes what Dr
Willoughby has described as one of the recurrmg ethieal dilemmas of the physician.

Negligence, in thé'i}nited States, Britain and Australiz, means much the -same
thing in the law. There must be a duty-of care. There must be a breach of it. The breach
must lead to consequent.demage. In cases in the United States it has been made clear that
delay in diagnosing a condition as eancer will not be actionable in the courts unless the
delay is prejudicial.l® However, it has also been hel-c'lv that, if the delay results in an
inerease in the size of the tumour, however small, 1t will be sufficient to sustain the

complaint of injury and damage.

In the United States, where litigation for medical malpractice is much more
common than in Britain or Australia, a number of cuses have come. to the courts which

illustrate the mistakes that can be made by medical practitioners:




. A 16-year-old young woman was diagnosed after biopsy as having an innocuocus
growth on her upper jaw (maxilla). She received conservative c:u:"ctage. Eighteen

" months -and three recurrences later, each with the same micro.scepic -diagnosis es
the original, it was discovered that she had a low-grade malignaney requiring.

Cran, - radical surgical exeision. The entire maxilia and even a portion of 'the brain had to
be removed, leaving the yotng woman grossly intellectually impaired. A review of

- the slides 'was then conducted. It revealed - the identical pathology on all of the
biopsies. lHad a proper diagnosis been made on the first or even the second biopsy,
the young woman would most likely have lost only a Bortion of the upper jaw and
would-have lived a normal and full life. .

<« A 32-year-old-man with a lump on the top of his tongue was told he had cancer.
This diagnosis required Tadical surgery. His entire tongue, the floor of his mouth

* and both sides of the neck were removed. A later review of the slides revealed that
the growth was a purely benign lesion requiring only simple loeal excision. The
surgery to the patient could heve been prevented had the pathologist sought
consultation with another pathologists expert in the area.

. A woman entered hospital for a biopsy specimen frowi her left breast. She claimed
that her doetor had promised that no radical surgery would be performed unless
there was a clear and absolute diagnosis of eancer, She was informed of an
unequivoeal diagnosis of cancer. A bilateral radical mastectomy was performed to
remove both breasts. She later disecovered that ‘the diagnosis of cancer was
incorrect. She only had a fibro adenoma.19 -

. After cbnsulti’ﬁg & number of physicians for-eye problems, & female patient was
diagnosed ézs»hm’rin‘é’fnultfiple"‘myeloma. She -was informed that she had a month to a
year to live, Chemotherapy was.commenced. It was stopped after a month due to
the severity of side effects. Ultimately, the patient went to a cancer treatment f{or
a second opinion. After .20 days of intensive testing she was told that she was
experiencing only stress-related vision problems. She did not have & [or_n:i‘: of

“cancer. She should r';.ever have been subjected to chemotherapyfgﬂ_

Australian doetors might shudder 4t these cases. They would, most of them,
express edneern at the prospeét of accountability for medical judgment in the courts. I

can offer them many words-of reassurance:

In Australia, as in the United States, a .medical practitioner is- not required to
exercise the highest degree of skill and care possible in making a diagnosis. He or
she- :s -only required to use reasonable care and diligence and his or her best
judgment.2l
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Furthermore, liability does not arise where a misdingno_sis occurs as a result of an
honest error .of professional judgment, as distinet from & failure to do things or
notice things that a reasonably competent medical prectitioner would have done or
seen. - .

. American p.{tiénts are, in any case, much more litigious than their counterparts in
Britain and Australia, There are many explanations for this. The United States is a
miore. Tright=asserting' community. It is endlessly fascinated with submitting
confliets in society ‘to the resclution of judges, juries and courts. In part this is a

. matter of tradition. But in very large-part it is.a matter of the differing cost rules
that apply in the United States. These rules permit lawyers to aceept a

. 'eontingency fee'. This fee, which is, in most forms, unethical in Australia, permits
the lawyer to accept a proportion of the pi-ospective verdiet as the reward for
bringing the ease. Usually in a trial the fee is approximately a third of the verdiet,
No win, no fee'.-

The American system -of costs {s condemned roundly by professionals in Australia, whether
medical or legal. It is denounced as unseemly that professional peoplé should be motivated
in this way. On the other hand, there are arguments in fayour,of the American system:

‘. It is said_to be:the ‘free: enterprise answer .tp"l\_ega;__gi/g{.“C:__ex;t.__gi‘r}ly_,;jj:— gets. many
more .pe_oplg;;ts- the courts.to have their:elgims submitted: to the Aun;pii'é ‘than we
tend to do.in -Australia. One, must. ask the ;__;qgest_i-_@:,ﬁj \_n'fhgl_tpe‘q;_,t}_le:-casgs_ of «”
misdiagnosis: or,'fa.iled -diagnesis- of cancer. ;evga_alet:_l;ié- United States litigation ever
oceur in Australia; Of course they do. Mistakes, _'negl;'égnt_\_gr.t_d,ro_therwise, are the
constani companicns of :every professional person. But if this is so, whereas in the
-United States the patient received some'compgr_ls&tion for the loss, what happens in
Australia?- Are the facts disclosed? .Can expert .evidence be secured against a
fellow mediecal practitioner? Will 2 lawyer be found to bring the case? Will the
judge or jury find there has been a lack of professiongl eare? In default of such
redress, the patient who lost his tongue or the woman who lost a portion of the
brain or underwent unnecessary radical mastectomy would be left with a grievance,
social seeurity bat not the salvihg- balm ol"money damages. N
A second consideration was a1$q mentioned by me in Adelaide, apparently to the'..
astonishment of the assembled physieians. Thé"’ﬁltimate aim of eivil damages
actions — known as medical malpractice in the United States.~—_is not to provide
punishment or a public piliary for the careless medical practitioner. It is to set
standards of care that will be reached (for fear of being sued) and to provide a
means for distributing [osses in the community. This notion of 'loss distribution' was
so novel that the noted medical broadeaster Dr Earle Hackett devoted an entire
'‘Body Program’ broadeast to it.
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Yzt the aim of medical neglivence eases is ultimately to ensure that those who can
afford to do so (doctors and patients who are treated correectly) contribute to a
fund from which those who suffer (patlents who are mcorrectly ‘treated) can draw
compensation for -their losses, It is & simple insurance principle. it is a notion of
switehing funds to those who need it and can justty claim it. When this idea is
perceived by medica] practitioners, the exaggerated fears 6( medical malpractice
suits in Australia will be diminished somewhat. True it is, we may not want the
worst features of excessive litigation where minor claims ean be dealt with
- adequately in sonme other way — through counselling, through peer review, through
medical literature and professional experience. But these alternates may be scant
comfort to the cancer vietim or the non cancer victim who suffers a wrong
- disgnosis. Such A person may, with fairness, look to the community' and its laws for
" & more stbstantial compensatlon and personal redress. In the United- States, ‘they do
not look in vain.

‘Cases now coming out of the American courts, recorded in the literaturs,

- disclose the numerous instances in which thé proper standard of care will be held not to

have been reached. The eases illustrate situations where the medical practltloner has

failed in the eritical area of dimgnosing the patierit’s .carieerous condition with the
thoroughness and attention tq detail that. Professor Lambie insisted of his students:

. First, there is the failure to conduct a biopsy.

. Then there is'the failure to conduct an X-ray which, if conducted in a timely way,
would have disclosed-the éxistence of a cancer,

- Then there is the failure to monitor the patient, after a working diagnosis iricluded
the possibility of a breast cancer. 'Wait and see' 'may be an apprbpfiate approach in
some cases but not after-suspicion of a tumour, .

. Then there is the failure to identify tissues as malignant. B

._:-_E_An important case involves the failure to inform. In Tmmun Y 'I‘hcmnsz2 a
‘;"physwlan in California in- 1980 told his patient that she should have a pap smear
done. She refused. The physician failed to inform his patient of what could result
from the refusal. Later, cancer was diagnosed. The court held that \_aghgre a patient
indieates a refusal to undergo a risk-free test or treatment, the ph'ys:‘ician is obliged
to advise the patient of all material risks of which a rensonable person would want
to be informed before deciding not to undergo the test or treatment. It was held
that the medical practitioner had not gone far enough in.the facts of that case.

Then, there is failure to eonsult, particularly where there are conflicting pathology

reports.

W
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. Failyre to render an accurate diagnosis in a pathology laboratory has resulted in &
verdict for the estate of the paiient who subsequently died. -

.. As_has been pdi-nted out, failure to render an. accurate diagnosis and causing
emotional distress by a misdiagnosis of caneer can also result in signifieant awards
of dafn&ges agamst the medical practitioners involved, particularly where the
patient undergoes radieal treatment. or is disrupted in work and family life by
_rgason of a misdiagnosis.

- In many of the cases in the-United States, where the medical préctitioner's
negligence resuii's".in' a belated diagnosis of cancer, the defence usually contends that even
_if the canc_:‘errh&d'been. diagnosed earlier the patient would have.-died anyway. A few years
-ago this was.a more viable argument than it is today. There has been great progress made
in the treafment of cancer. If the condition is caught in its earliest stages, the prognosis
for a complete reg-p\te'w in the case of at least some eancers is relatively high. But even if
the cancer had progressed at the time of the Lriginal misdiagnosis and the medical
practitioner should have discovered it, & patient will still be able to recover for the
diminished chanee of survival or shortened life span resuiting from the misdiagnosis. This
will be a relevant loss suffered as a result of breach of the duty of- eare, Similarly, if more
serious and radical treatment than otherwise would have been necéssary is. required
becéuse of a late diagnosis, the patient will be entitled to .compensation for this. One
American court put jt thus: '

Pleintiffs onl‘jz have to show by believable evidence that the erroncous diagnosis
caused [the deceased] to. fall from the category of persons who would
statistically have been expected to.survive to a category in which there was
almost no chance of survival. This is ail that could reasonably be expected of
plaintiffs. To prove that she would not have died otherwxae is an unreasonable
burden,23 '

Commenting on these American cases, Dean Ronald Gerughty, Dean of the College of
Heanlth Related Professions in the Idaho State University, concludes:

The dxagnosm of.eancer in a .person is no longer the gutomatic death sentence it s
was once thourrht to be. Nevertheless the word"cancer‘ still conjures visions of
helplessness, hopeiessness and deleat in most people. With an early diagnosis,
the chances for a complete recovery are ronsiderably greater than scveral
years ago, The jury must be made aware of the faect that cancer is not
necessarily a death knell. Plaimi{{’s counsel must replace ignorance with
aceurate information to ensure that the jury understands the harm ceusaed by
misdiagnosis or late diagnosis of cancer.24
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Australian lawyers and doetors will be watching closely the outcome of the case in
Engzland involving Mr Peter Holtom. ifis assertion of the 'right to know' is an assection of
the basie right of all patients. It must never be forgotten b§ every physician or surgeoh
“that the law upholds the integrity of the patient. Without the consent of the patient any
medical procedure -is an unlawful assault. Great care must be taken to secure that
consent, One of the greatest changes that hus come over medicine since the days of
Lambie and Dew has been the special attention now being paid to the issue of informed
‘consent. In & community that is better educated and better informed, including about
" ‘medical and legal matters, it is appropriate and necessary {5k more time to be spent with
the patient explaining the risks, dangers and necessities. of alternative mediesl
treatments. The days of the 'God Professor' probably passed with Lambie and Dew. The
days of the patronising -.&uthoritarian medieal practitioner have also - gone.  Patient
autoriomy is the guiding star today. Though the law does not require eruel, blunt and
insensitive confrontation and does not require insistence-upon com municating information
which the patient is beyond understanding or does not wish to hear, it is clearly best to err
on the side of imparting information critical to the patient. That is why so much attention
is now being paid to patient consent. Any medical practitioner who believes that a simple
form signed on admission to hospital absolves him or her from the obligation to explain
end secure a knowing patient consent for serious treatment is indulging in a dengerous
seif-deception. Practitioners who believe that a patter of words, repeated quickly in
stressful and emotional eireumstances, is adequate to seeure informed patient consent is
likewise in’ error. In the age of mass production, of hurry and rush, the medical
practitioner may be one of the last eraftsmen. But he: or she works with the most precious
of clay and the legal and moral duties are commensurately great.

MEDICAL ETHICS

If one tekes the cases [ have mentioned, there is a eclear lesson for me;'r'.iical
" edueation which, I believe,‘ Lambie and Dew {were they here} would warmly applaud. The
cases of human tissue transplants, abortion and cancer diagnosis are only somne of the
quandaries that are now pressing upon the medical practitioner today. There are many

others. There are debates on such matters as:

. substitfition of a 'quaiity of life’ test for decisions on the removal of life support
systems; :

ethical issues on the implantation of an artificial hesart;.
the elaim of history to the diselosure of medical details about famous people;

s
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the refusal of medical intervention in the case of children with major handicaps;

- vivisection of aborted foetuses in. order to supply t1s:ue specially useful for
experlm entation and transplantation; )

- the right of severely handicapped panents to die, and in the event of gross
-Qisabilities, to have the assistance of medical staff to die if they so wish;

. the control of gene splices; -

. advernsmg in the popular press for surrogate mother volunteers;

. the suggested extension of cloning {rom animals and plants to the human speeies;

. the possibie development of hybridisation as betweéen -gpecies, including human

. ‘beings. . ' )

Some of thege issues have elready been addressed in the courts, especially in
the -United Stetes. But Australia will not be immune from them. Medical practitioners
often have to make extremely difficult decisions which affect the life and death of fellow
human beings. Yet very little emphasis is placed upon these guestions in either medical or
legal education in Australia.

We - talk of 'universities' as if they- were. truly.a place. for a universe of
-diseiplines together. Perhaps in the far-off days of :llssrqj;vgﬁénALamblie and.-Dew came to
this. university, it was so, Perhaps they- joined - Professors qffi’hi_lqsopl_ly .and Engineering
over lunch.in the Union and discuss;ed the quandaries .of-their various disciplines. But
university-people today, at least in Australia, tend to.live-highly compartmentalised:lives.
Mediecal students rarely meet law students. indeed; in this University the law students are,
for the most part, actually banished from the campus in order to'begin thie process that
will place them safely in their legal cocoon. There is inadequate dialogue between the
diseiplines. Yet new technology is foreing us together again, as in the ancient universities.
The computer and its implieations for monitoring medical patients ﬁill b.ring together the
doctor and the computerist. Genetic engineering and in vitro fertilisation will bring

3 tegether the doetor, the philosopher, the theologian and the lawyer. We should encourage
this pi'é‘ce-m. It will release us from the blinkers of our narrow training and the sheltered

perspective we have had of complex problems.

The two fine Professors whom we celebrate tonight would, I b'el-iﬁeve. expect us
to address thie issues I have recounted.. Doubtless they would be puzzied by the
de\:elopments of in vitro fertilisation, the prospect of human cloning, the marvels of
genetie m&nibulation, the experiments on foetal tissue and. the triumph of transplantation.
But I believe they would share with me a concern &s to whether our institutions, the
traditional veh:ele of English-speaking people for solving problems. will cope with
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the nuinber, sensitivity and urgency of the problems now presenting to medicine and
soeiety. Will our Parliaments have the wit und will to- address quickly enough the
quandaries being presented by medieal technology? Will the courts have the skills, the
knowledge and the commeon sense to-tackle justly the urgent claims that are brought to
* their doors? Will the courses of instruction in the universities be adequate to alert the
generation of today (many of them growing up without the anchor of religious belief) so
that they have m moral framework to which they can refer in making consistent moral
choices? These are the institutional questions we should ask. It is because they have not
been answered that 1984 is a watershed in medicine.
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