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He said that there was & general desire to see greater openness of the TBDF debate,
ineluding in symposia. At the moment -there were Seeretariat rules fnhibiting openness
within the OECD. It .was up to-participants to make their views on this subject known to
their Permanent Delegations. There should he a report to the ICCP committee. sressing
the need for greater openness than had oecurred in the Lomdon symposium. Delegates
should report this debate to their home muthorities.

7. IBI meeting and developing countries. Mr Gasmann then reported at length on

relevent intemgtional conferences including meetings recently concluded in Lisbon
{Couneil of "Eurcpe) aid Rome {IBI).. He“said* that the Secretary-General of the ITU {Mr
Richard Butler) had gressed in Rome that too manyissues were being imposed-on the
concept of TBDE resulting in a lack of precision and consequent discontent. The Chairman
said that a large number. of intemational organisations were now: jumping: on the
bandwagon' of TBDF. He said that IBI.was elearly unsuitable to act as-eo-ordinator of
intemational efforts. I made the point that,-IBf'Ead' not claimed such a role but simply
offered to help faeilitate co-opemtién. The United States. representatives commented
favourably  the recently concluded IBI Conference in Rome. He -said that surprisingly
little rhetoric has been pmseﬁted eg on a World Information Order. He ecknowledged the
fear about. sovereignty. ‘He reported . the repeated gatements by developing -eounfries
conceming the need for.open flows. He said that the meeting had been a useful-educative

" event, The representatwe of Fra.nce said that the meeting had Nustrated the evolutxon in .

knowledge about -TBDF issues, perticularly .amongst- developmg eountries  and " the
emergence of a strong demand for access to-international data banks: He suggested that
the secord IBI Rome meeting had evidenced a greater maturity in the debate than in the
first such meeting. The repfeéénta—tive of FGR said that' it was clear that IBI wished o
become a centre for co-operation in informatics in developing countries. It saw a role in
the regotiation on North/South issues in informatics, He asked whether it:was in the
interest. of OECD members for IBI to-seize this- role' as distinet from eg the United
Nations Centre on Transnetional Corporation {UNCTC), ITU, GATT and- UNCTAD. This
view was suppor ted by Switzerland and in part by Frzi;r':e, aithowgh -France also pointed
out that the sctual resolutions adopted 5y IBI had beer modest. France pointed out that it
would depend upon the mnt:atwa-; taken by QECD,; EEC and other -par tners as to whether

greater intemational cooperation could be achieved: i TBDF issues affecting many
countries outside QOECD. The French representative said that there was a feeling in
UNCTC that OECD counfries-had blocked the setting up of a group of experts on TBDF
issues. Yet that OECD-had not faken an-adequate lead in co-operation with developing
countries on TBDF issues.
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8. The Chairman said that he detected a feeling in the meeting that the OECD
_should erhance its links with developing countries, that IBI was not necessarily the best
forum, elthough it had merely offered its good services and that it might be desirable for

- . -IUNCTC: to be reconsidered by OECD member -countries.es an appropriate ferum for

mvolvement with developing countries. He acknowledged that the issues of TBDF go well
beyord tmns mtional corporations. :

STATEMENT OF GENERAL INTENT

9 Crossroads’ document.- The Chairman {Dr Peter Robinson, Carada) declared
that the Working' Party was at.a 'crossroads'in relation to a statement of general intent.
- He tabled, without notice, & draft document which he had prepared and which is Annexure
2..He-said that this had been prepared by him without involvement. of the Secretariat. It
was t-be a catalyst. It sotght to capture the ‘mein points in past debates. Unless'some
sue h document could be eonchided, he believed that the utlhty of the Workmg Party would
be bmught into questlon. . ’ :

_ 10, - Disgussion: of statement., There was then:a-dengthy. discussion -of the draft
* statement- tabled by Dr Robinson. Australia had to- proceed without: the benefit .of home
instruction. The points: made included the following: . . . - :0 =0 L

. Sweden stressed again-the need to see such a statement in the-context of fuman

rights developments, :inclﬁding the humanright to communicate;

. France expressed -concem: about signing general texts, particularly as negotiations

* for more precise intemational agreements were about to commence in UNCTAD
and GATT. It- was suggested that genera.l textsshould be approached with restraint
at this time;

. the United Klngdom generally supported the idea-of a statement ard the need to
get a-momentum which would emphasise OECD _concems with the valie of f{ree
flowsof data;

. the United States supported thenotion of:a statement of intent;

. Australia mentaonai the 1mportance of the decision on how to handle thé document ,
produced without notice. Clearly it eould not hessettled at the present meeting

without the opportunity of home consuitation. Yet if a 'drafting mode’ was to be
adopted, very many suggestions would be made without necessarily sddressing the
basie issue of methodology amd the concepts in the statement;

4
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. France took up this point, declaring its previously stated view that there is an
appropriate differentiation in policies between various kinds of data flows. France
sgid that it was necessary to divide the subjeet wp as had been done at the [Bl
meeting. It was ‘also essential to-eonsider methodology amd to- avoid starting an
exercise which the Working Party was not suthorised to undertake, without
consmemng thebasie purpose _and strueture of the document;

. Switzerlamd made the same point, emphasising that the survival of the comrmttee
did not deperx} upont the produection of a deelaration Q__g_statement of general intent.
The Swiss representative said that there were more than. enowgh issues in TBDF to
sssure the continuance of the committee and there may be necessity to divide data

flows into various categories. in which & general statement in general terms would

- be inappropriate; Co L

_-thie United States ard the United Kingdom both asserted that the Chau‘man's paper
was a good,'startmo. point' and would help to foeus the.debate on broad issues of
OECD consensus without getting inte too much fine detail such .as conceming

e, S
.

harmonisation’ of laws (see page 3 first expression of intention);
. Norway also supported the Chairman's effort, whilst making a number of textual
amendments;. . - : T
« Camada gressed that the document had not recexved official approval in Camda
and wasa proposal of the Chmrman-.'However,;-- it emphasised. that this was a step in
the right direction, a point taken up by FGR which urged that-the Secretariat be
git.fen a mandate to develop the document;
- Japan said that it-hed not received instructions on the document and so was. at a
" disadvantage; : . S _
.+ Australia proposed -that if such a document was to be produced it should contain
" much -more preambular explanatory information on .changes in” technology amd
OECD initiatives, so that nom expert readers -could understand what ‘was. being
_aimed at, Furthermore, ea*h and every paragraph would have to be carefully
conmdenad

11. The issue of methodology. At this stage in the meetmg there was a clear
division between (put broadlyk T

. the amglophone countries with their pragmatie administrative traditions, which
generally weleomad the Chairman initiative in order to foeus the debate and saw
it as a useful eatalyst for-further diseussion;y and - , ' .
. the fmficophone countries with their more conceptual approach to problems, which
' questioned the methodology  adopted, the attempt to. ﬁnd a bmad statement for
what -were perceived as different categories of data flow ani the pert:ﬂwed undie
concem to produce something. oo
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12. Mr R Beca (France) said that in the view of France it was much more important
to identify real problems posed by TBDF ie by empirieal research and analysis rather than
by theory amd general statements of vague intent which might be applicable in some

e eircumstances but riot others. He said that Frence insisted on diffe rent categories of data

‘flows and eould require different approaches to:

. information exchange intra multinational corporations;
. flows of commereial information;
. flows of information about identifiable persons,

13. "Australia then suggested that it might be possible to 'marry’ the proposed
document amd the concems of Frmnee and others by inserting prelimirary words te the
effect that @articular problems would need particular approaches to TBDF issues but that
‘it was useful nt this stage for OECD to state general propositions of general epplication
only. This approach was supported by the representatwes of the FGR, Sweden and
Norway. :

14. Jepan then intervened to state that its preliminary view. was thsat the
Chsirman's document was a 'good starting point!. However, it should be:regarded simply as
a preliminary draft. Concem was expressed about-the reference to finstitutional changes'

" which he considered beyord the remit of the Working Party. . o
15, = New Secretariat docﬁment. After further discussions,-it was proposed that the
Seeretariat should, starting from the Chairman's draft statement, prepare another
document for distribution if- posmble by the end of July 1984, to allow time for
comsultation, The Chairman invited written comments on the draft. He said that ther
would be aneed 1o vy to reconcile the two approaches that had been urged:

that of a broad general statement (Chairinan's decument); and
. that of developing particular c'uidelmes on particuler topies (France, Switzerland,

3

Belgium).

The majority of participants appeared to favour the-view that an wpdate' of the

Chairman’s draft would be useful for consideration at the next meetinz of the Working
Party, probably an 12 October 1984, In response o a Belgian intérvention; the Chairman
acknowledged that it was difficult (in the licht of differing policies in member eountries
to the public PTT monopoly issue} to come up with a statement of intention relating to

“the provision of a ‘wide variety of differeat providers of information and information
services'. Some European member countries expressed concem that expressing this might
be perceived as support for privatisation of PTT which was contrary to their government
policy.
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16. France returnad: to the frey asserting that this concern simply illustrated the
lack of clanty about the purpose of the document which, valid for some data flows, was
invalid for others: The debate was then adjourned to the next meeting of the Workmg

.Party. The Chairman acknowledged the concems expressed by France amd other

delegations ard the need to soften the language to qualify support for free flows' and
possibly to- dis;ingldéh between different kinds of data flows The Chairman said that it
would not be necessary completely to ‘rewrite' the document. However, the cominents
receivéd and others-to be reeeived would be taken into acc_eunt in"the prepamtlon of the
next version by the Secretariat.

"TRADE IN INFORMATION SERVICES

17. ." Secretariat research.:The Working Party then tumed to recei_vihg nepo'rfs‘ by
Secretariat of ficers (Mrs Reidand Mr Genmanch) on the projeet investigating trade in ICC
services. The -methodology - of -the projeet was deseribed. The aim was to secure

information from the leeding information service firms for the purpose of ‘developing a
questionnaire that eould be administered to sueh firms in all OECD countries, Contact had
been made with about 20 large firms. A number of point_s___hgd baen made inchding:

- some service firms were noth BPL;Y shout supplying information to trade groups for
fear of loss of confidentiality to competitors. They -had less eoncem in supplying
such information to OECD; and : :

- in the survey dane. through BIAC on TBDF, BIAC gave guarantees of confidentiality
of data. ‘However, BIAC does not have the same catact with service companies
ard therefore it is iecessary to go:-beyond BIAC for the presently proposed survey.

18. National govemment-imfolvement. The researchers then asked whether Mt§9n31

_govemments would be willing to administer the survey. Mr Gonnanch 'said that it would

amount. to six or seven pages. The extent of administrative involvement would be for
govemments in member eountries to ask service firms in their jurisdiction to take the
questions seriously and to supply the OECD with as much information as possible. A
number of representatives responded to 'this briefing: e
. Switzerland urged consideration of a seetoral rather than an overall approach to
trade in information services; ' :
« the United States stressed the importance of the methodology of the survey and
that -the results, as in Mr Ecgas' earlier efforts, would not be scientifically
accurate; but would be agood basis of dealing with valuable information;

o
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. France said that it would not be workable in Franee 1o ask a particular Ministry. to
distribute the survey. The Ministry of- Industry glready condrcted a.mandatory
survey of its own which.imposes & heavy workload. An additional and separate but
diffzrent survey from the Govemment of France would be eonsidered unreasonable;

. Norway stressed the importance of the Working Party keeping within its field of
egrﬁpéggnce and not cutting serocss work of the OECD Trade Committee;

. .the United Kingdom expressed concem about involvement of national govemments
in more work..It preferred the survey to be condueted directly by the OECD; .

. Swedenurged that BIAC should be ‘sgain involved; : '

. Mr Gasrria‘nn said that normally the QECD operates throuzh member countries.
Concem would be expressed if the OECD operated directly that it was utilising
public funds to do things that should be done by privaie research organisations. He
mlso asked whether there should be co-operation with UNCTC; :

» Switzerland eé:presed doubts about co-operation with UNCTC;

« Mr Gassmam said that in his view it was _i'r;portant to have more formal links with
1TU and not to duplicate work being done by CCITT in thisarea;

. Camda expressed itself strongly in favour of the proposed OECD survey;

1.7 Conclusions : Secretariat Paper. The Chairman then said that the Secretariat
would come forward - in-Qctober 1984:at: the next meeting’ of the Working' Party with a
"more preclse document proposing. “specifie work that would- be ‘done in the survey. The . -

Secretariat paper should :
. avoid duplication, part.tcularly in respect of any investigations being doe by
inte rmnonal telecommumcatlms bodies; - -
L. express the proposed survey in & more precise aml accurate way.

LEGAL ISSUES

20. Secretariat overview. Mr Gassmamn then gave an overview of concems about

- legal issues-ard TBDF. He mentioned: - :

. the meeting in 'Cgﬁbéf::'a; Aué?i:ﬁ"lia, on 2—6 April~1984 of a group of experts to
discuss the problems of sof tware copyright;

. the work of UNCITRAL with a series of six reports on various issues;

. the work of the Ecmomié Commission for Europe;

- theconclusions of the recent IBI meeting in Rome;

. developing concem about EDP {raud.
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- 21, Delegnte interventions. The Canadian delegation then tabled a proposal for =

group of experts on legal issues raised by TBDF. This had been made available shortly-

.before the imeeting. Australia, alonz with the other partieipants, did nothave time to get
instructions on- the Canﬁdian decument- whieh is Annexure 3Some division of view about
the way in which the Working Party should handle legal issues then emerged in delegate
interventions:

.

. Switzerland conceded that the legal problems were 'diabolically complex'. It was
said that one of the fears about. involving lawyers :iva,sl_that the law might be
misused as a source of eemomic protectionism, ostensibly -for ostensibly legal
reasons; - P T . L o

. - Australia- stressed the importance 6f linking legel work in the OECD with work
being done elsewhere eg in ITU. The need also to provide institutional means for
tackling legal questions having an intemationsl dimension. was also emphasised;

. Ms M Briat (Seeretariat) reported on Document 84.16 eoncerning conflicts of laws.
She said that the mm was to suggest a procedure fo-try to resolve diffi culties about
conflict of laws. He stressed that in the OECD legal questions could only be
-examined to. the extent that they were raised by trans national contaets. The
definition of TBDF itself caused problems. ‘;Eé.rliérﬁ_ .work -on privacy was
comparatively simple when .compared with the difficult issues of theory and
co-operative practice would be rajsed in conflicts of laws, copyright, fraid ate;

. No}way said that it was desirable to develop rules that would fecilitate TBDF;

. Canmla suggested the creation of a Working Group that would lock at specific
issues just as the Expert Group am .the Privacy Guidelines.had dme. Such issues
could involve international criminal law, intellectual property law as well as
practiceal subjects suchas the pursuit of interjur_isdictional assistam‘e_;. .

. Sweden expressed doubts about the need for general machinery or co,-ordingted
Consultation on legal issues. It suggested that it.would be hard to write down

w‘-;‘gmemral principles of private international law in different areas-such as family law
ard radelaw; B

+ Mr Gassmann referred to Part III of the OECD Privacy Cuidelines dealing with
rules of international application, He said that these had alrea('_iy'-"i'r':bntemplated
further . work. It hal been assumed that work would be dane’ by the Hague
- Conference but this has not been bome out. New 'rules of the road' were neaded eg
in confliets of laws. He considered it would be a 'good investment in time and
money' if the OQECD could prevent future pmbiemé,;including litigation and
establishi machinery for carrying forward the work commenced with the Privacy
Guidelines. o _
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. the United States said that it was agreeable so lonz &5 it was not implied that there
be a permanent group. The issues -were complex end often- different.  Any
consultative grow ‘established to assist the Secretariat should focus on practieal
problems. Origissiie that was raised was whether govemment representativés were
appmpriate to develop Tules of the road' in what were essentially private legal
matters. could more effectively be dealt. thh by the prwate legal profession and
the judicjary in each country;

. Sweden-elarified its position. It was not opposed to- méehinety for the study of
practical problems. It was against a merely- theoretical study of reported general
legal prineiples. This position was supported by Dénmark;

. Norway seid that it never had in mind a permanent-general Expert Grouwp on Legal
Questicns. Instead it had in mind an a3 hot goup working under the Working Party
fo assist the Secretariat and the Working Party. Professor Seip (Norway) mentioned
Kirby J (Austrelia), Professor Simitis (FGR), Professor Bing (Norwayl amd Ms
Hummer (USA) as possible members of this small group'. It would, in the words of
Mr Martin Lof of theneed fora 'mucleus of key persons'

22. Research work, At this peint Australia indicated that there seemed little point
in'considering the establishment of such a nucleus' withouts
. definition of the areas in which a nuclueus would be of assistance to the.
Sec;retariat; : _ '
. consideration of the resources that were available from within the Secretariat
partieularly, to fundany sueh work; and .
. consideration of the néé‘éﬁsity te appoint a2 key legal! resercher to work on defined
projects as had been done with Dr Peter Seipel il the Expert Group on Privacy.

23, Ad hoe ‘pragmét’ic' group, The debate on this topic then resolved into an

apparent ¢censensus that:

. there should not be e';tablished 2" formel sub-committee or expert committee with
a broad mandate on legal lssues arx:l with a regular program of meetings; but

. there should nmetheless be ‘available to the~Béeretariat a 'non-permanent’
pragmatic group' of legal experts designed to assist the Secretariat where it felt it
needed assistance' [as expressed by FGR]. Sweden said that it did not have
cbjection to such an ad hoe group, though its work would heve to be co-ordinated
with work in otiier sectors such as the follow-up of the Privaey Guidelines and
consideration of legal issues such as conflicts of laws, intellectual property ete.
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‘24, ©  The Chairman  concluded that the Working Party was averse to the
establishment of a permanent group of legal experts. That it wished to’ ensure that if eny
group of legal éxperts was set up, as proposed in the Canadian papar, it should deal with
pragmatic rather than theoreticel questions. Specifically, it should not be launcticad into a
‘broad theoretical studﬁ' of gereral legal -guestions ie the identification of possible
poblems and amwers before thesé hal been identified as real problems in practice
Nonetheless, the Working Party considered that if any collection of experts was
-established, however it was established it should have a finite life.” Dr Robinson deglared
- that there was no irherent difference between the anxiety expressed on the one hand by
‘Sweden and other countries and the proposal of Camda._supppi-ted-_by Norway and other
. counu;iés. It would be possible: to establish.a small group of legal experts, yet at the same
-time avoid moving into areas that were- already well defined and. the -subject of work
_ within the QECD (such as copyright, ecomputer crime ete}. The Chairman. suggested that
at this stage there shouid be no final egreement on the establishment of an-expert or
other grotp as.such. Nevertheless it was.agreed that there should be ongoing consideration
_of the development of terms of reference and a list of specific topies that should be dealt
with. The Secretariat was therefore to produce & paper but with the help of a small group
of legal experts it may call to assist it informally. :

25. - - The delegations- present -app?zared to agree -to this summation, althowgh &
number of. them (Japan,-‘Switzerland and Belgium) insisted on the need fo consult home
govemnments and to consider the matter again in October. The Chairman acknowledged
that the Camedian proposal had come 100 late for sudy in home capitals. He- said that the
Secretariat should propose the areas that miight be investigated and these -could be
discussed in October at the meeting of the Working Party. This would not preclude; if the
Secretary wished it, calling together e small group to help the Secretariat. This would be
the responsibility of the Secretariat. It would be left to the Secretariat to consider
- whether this would be the best way to proceed. Mr Gasmann agreed to this proposél:. He
sajd ‘tﬁ—;lt‘what ‘the Secretariat needed was a 'gnfmp of appropriate experts who would be
'friends!, to assist Secretariat officers. 1 again empnasised the value'-oft the work done by
Dr Seipel and its critical importance in the privacy exercise, pointing theneed forat least

some expertise which was:

. familiar with the-common law and eivil law legal and administrative traditions;
. Tamiliar with the new information technology; and
+ able to draft preeisely in the English-and French langusges.

e v
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Mr Gassmarn said that any assistance sought -would be 'very informal’. There would
‘perhaps be one meeting’. But he said that it may be possible to proceed by way of
correspondence or by way of é telephone conference, . The Chairman said that  the
;- Secretariat would prodice a docunent for eonsideration by the Working Party in October.
In the meantime it would invoke informal means to obtain assistance on the identification

and pursuit_'bt‘.practjgal legel issues ralsed by TBDF..

OTHER BUSINESS
26 -~ Developing countries and ITU. Australia raised agein the importance of pursuing
the earlier expressed- eoncem about OECD- relationships with developing countries in
mutual interests about TBDF amd informatics. Mr Gassmann acknowledged that a-number

of 'rewly indusu-ialisedf developing countries had strong interests in TBDF, motably Hong
Kong, Singapore,’ Thmland South Korea aml Brazﬂ. He referred to the role of the ITU. I
stressed again the heed for the 'OECD to estabhsh firmer links with the ITU, even possibly
the consideration of a speeial provision for participation: by ITU as &n observer in some
QECD meetings relevant to TBDF questions. Mr ‘Gassmann:said. that OECD shoul seek
observer status in CCITT. The Chairmanreverted to the reluctance of OECD countries to
cooperate with UNCTC and étggested -that' this should be reeconsidered by GECD
" ‘members, gt least to fite extent of informal‘co-operation in.areas of ‘mutual interest..

27. OECD data. Switzerland drew attention to a cireular which:had indicated ;ﬁhat &

.Camdian firm haid access to-the OECD information data bark::According to the-circular,
dated 14 June 1984, free access to OECD data- was now available thmlgh this Canadian
firm. The Swiss representatwe raised the -issues- of. privacy, confidentiality and
commercial advantage which he suggested should be stidied by participants.

28. EEC paper. The representative of the EEC referraed to a paper by Emile Peters,
'Summary Report Data Security and Confidentiality'- {reference TFTI/2225/84/EN). He
said that this peper would be available t';'o:n the EEC Secretariat on request.

NEXT MEETING I w

o

29, The date of the next meeting of the Working Party on TBDF is to be finally
determined, but it was sq{gesl_—_gj that it should be 12 October 1984. The meeting
concluded with the usual words of appreciation for the initiatives of the Chairman In

respect of the proposed statement of intent and the proposed group of legal experts, there -

is no doubt that the Caredian delegation and the Chairman took leading initiatives in this
meeting.
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Enck: Canadian Adherence to Privacy Guidelines
Cheirman's draft Statement of General Intent
Canadian proposal on Legal Experts on TBDF Issues.

M D KIRBY
20 July 1984




