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HIDEBOUND APPROACHES AND REFORM

You ~have -asked me- to speak on the subject of instutitional problems in
effecﬁng changes as they comcern the ethnie communities in-our country. I wish to
approach the subject by a sidewind. I hope that you 'will consider it a relevant endesvour.
Family law réform is brébably the most midacious effort of Tecent years, at ledst-on the )
part of the Federdl Patliament-in Australia, to'teflect am ‘Tmould keenly-felt and highly * °
personal béhaviour and attitudes. A study of this ‘great reform has lessons ‘for the

amlogous reaim of community relations in our changing society.

The Australian Constitution committed the great bulk of family law to the
Federal Parliament. However, until Mr [later Sir ?ercy]_ Joske in the 1950s introduced a
Private Member's Bill ‘to secure a Federal 'Aé‘t, the [aw on divoree in -Australia was
govemed by a miscellany 61’ State statutes and common law prineiples. The Joske Bill was
later taken over by Sir Garfield Barwick, a notable. reforming Attorney-General. His
legislation became, for 13 years, the basis of Australia’s first national divorce law.

- But our soéiety'fphanged.'A.t;titudes to personal morality changed. Attitudes to
privacy of personal, séxuel and family Hife changed. Attitiides to religion and B the role
of Christian conceptions of personal relationship in the la wehanged. All of these changes
took place. Yet the divorce law rémained unchanged, it reflected very much & Christian
.eorception of marriege in 2 secular community. It placed impediments in the way to the
dissolution of marriage, even.where the parties wanted dissolution. It réquired' the proof



of {1 . It eondemed salacious and front-page coverage of the most private and intimate
matters of personsl relationships, as an extra legal sanction against dissolution of
marriage.

With the election of the Whitlam - Govemment, the new Federal
Attwormey-General, Senatnr Murph& - aiso a remarkablé reforming Law Minister --
determired t sseure rerewal of this area of the law. He looked to a committee in which
Mr Ray Watson QC took & leading ‘part. That committee, in turn, was influenced by the
development of -_a néw 'ne-fault' prineiple which traced its origin, ultimately, to Sweden.
This principleallowed the dissoluticn of a marriege wpon proof of the irretrievable
breakdown of the relationship involved. No longer were persons to be shackled unwillingly
together by the law. The law was to cateh up to changing times. But securing the ehange
was more easily said than doe. The Serate (usually a more intellectusl end often' a more
radical House of Parliament) quickly sccepted the reforms of the Femily Law Bill. In the
House of Represéntatives, on a conscience vote, it was a eclose-run thing. Ultimately,
however, the Family Law Act was proclaimed to commence in'1976.

A separate Feders} Family Court of Australia was -established. In fact its
establishment came about, in part at least, because of the hidebound attitudes of a
rumber of State Supreme Courts. Until that time those Courts had: handled the much
smaller docket of di_vbh-:e-. But a number of the Courts refused the invitation totake part
in the new reforms. They -disliked  the more informal pro cedures. They'were uncom fortable.; £
in .the pmpdsed relatiq{shiplpf,_counsellors to the judge. They declined to mppear .in court
without mobes — a reform desiéned to take irrelevant stress out of the oceasion. They also
declinad to sit in private as the legislation insisted, in an urderstandable reaction to the
excessive publicity of the old regime. It was for these and .other reasons that the separate
Federal Family Court was recommended by the Senate .Committee and adopted in the
legislation. But the occesion was taken to build & new and 'caring' court. Its objective
would be 2 more compaséibnate ard modem approach to the inevitably painful business of
sorting cut the problems created by the breakup of an:intimate personal assoeiation that
had begun, normally, in happiness and deep affcetion.

The eritics of the new Act.were legion es are eritics of community relations -
law reform. There weié séme in the légal profession, grt-v;:n used to the oid way of doing
things and sometimes harkening back 1o those old ways. In fairness, the organised legal
bodies gave support to the reforms ard some individial members of the legal profession
who were critical saw problems in the new Aet from the prospective of their clients. No
ingtitution, particularly a new institution reflecting volatile changing social attitudes, 15
beyond eriticism and improvement.




The reforms of family law ard the ongoing process to improve the reforms

- represents an analogeus soecial challenge to Australian “society, when compared to the
challenge also.posed by the changing ethnie composition of the community. There is anold

“way' of doing things. It &k long established. Times change. There is resistarce to reform,
much of* it deep-felt and perfectly sincere. We have seen evidence in the last few weeks

i of the di-ff':c_zlt“ of bringing-about lasting reforms in fafuily law. How much fore dif ficult

“isitin -adjusting the leval system to”am entirely ne w racial and éultural composition of the
entire Australian populatlon.

- SIMPLISTIC VIEWS

In recent weeks in Australia, there have been significant attacks on
multieulturalsm and on family law=reform. Thowgh there have been notable champions for
each, péﬁaps more significant has been the deafening silences on the part of those who
might have besn expected to speak out,- ’

‘For example, it is appropriate, 1 believe, to express regret that -the notable
silences of the legal profession in‘defending the Family.Court, despite the outrages of the
attacks on .that court and its personnel in racent ‘weeks. In the wake of the attacks on
judges of the Family Court ! .would have expected -& more vigorous; articulate am
- outspoken:. defence~of-the Court, ‘it's-nlo'tab}.e reforms ard modem -contributions-to the
better edministration:of justice in-Australia from the legal-profession., Insteady d.esbite the
terrible events of recent weeks and with cne honourable. éxception: in. Vietoria, sniping
from the sidelines at the 'Farﬁily'Court has continwed from hide-bound traditionalids.
They mively think that the wicked acts which threaten all stable legal institutions in
Australia could be sm'xply cuped by:

. the simplistic reaponse of dressing -the Jucges and lawyers up in 17th century Wigs
-.ard: robés; - :

- 'elevatmg the height of :the bench to restore the usual physwal attributes of
eour troom formality; and o - : .

. retuming to conchts of fault in marriage breakdown which had been the scourge
of earlier divorce courts, with: their salacious eoncentration on- adultery, spies in
thie bedroom and front-page stories'on the most intimate aspectsof personal life.

The sorriest [eatures of thé media coverage of the tragic events of recent weeks has been:
. the lack of balance ‘and fair presentation 6f the innovative reforms intoduced by

the Family Court and its efforts to-reduce, as far as po:,s‘ble, the pam “of marriage
breakup;



ag widespread coverage given; to pejorative statements by a few lawyers -
coneeming the judges of the Family Court who 'do their vital, stressful and often
thankless work, day after day on behalf-of society; . : .

. the coverage given to every variety of critic of the Family Courtand the i?amily
Law Act in the wake of the bombing. I would single out the widespread attention
given. to the reported statement of the Dean of Sydney, Dean Lance Shilton — that
good'could:-come-out of the evil of bomb .attacks on the homes of Family Court

" judges if they led to community discussion about deficiencies. in. the Family Law
Act, 1 confess that if Dean Shilton has been accarately reported, I find his
statement an untirﬁely amd a dangemus one. [ also question why, the Sydney Moming
Herald chose to give front page coverage to the disafféctibﬁ ‘of one parti‘cular
divorced -father of three under the headline 'Why Silvanra Mariti Hates the Family

© - Court's Im a society -in which- one marriage  in-every . 2.6  breaks down, it is
unreasonable to give undue..coverage .to -every disaffected ]jtigaﬁt' and- eritie
without injecting some balance in respeet of the-good things-dane by the Family
Court. . : :

. and- then there is the new suggestion of an e_thnic element in the bomb attacks on
‘the Family Court judges. In the current issue of the Bulletin magazine it had been

- siggested that- there. is a 'racial: thesis'. for the bombings. The only ‘evidence

< propesed is that: the bombings were associated with judges in the Parramatta

- Registry of the Family ‘Court which is 'situated in -an-area of great racial mix'
where thére was-agreater likelihood of clash between the system and peopié from
another eulture; Flimsy evidence with which to slur our ethnie eoinmunities but
not, I am- suré you will agree, unique in Australia!

PRAISE FOR INNOVATIVE REFORM

All of these pejo-r&tive reports contrast signifiesntly with the 'ﬁlnov&tive
- reforms introdiced by the Family Court since its creation in 1975. It is worth listing some
of those refonms to lustrate the fact that important achievements can be made in
Australia, whether in family law or in community relations, yet remain unsung in cireles
that concentrate on thenegative:

Are not these arhievements worth celebrating — just occasionally?

.- the abolition of offensive {rant-page publicity -concerning the private crises of
individual citizens; .
the removal of 'salacious' grounds of divorce such as adultery, cruel beatings and
incest and substitution of a simple principle of ‘irretrievable breakdown of
marriagey ’




‘he introduction of a major service of court counselling that often solve problems
amicably ot at least by agreement; '

. the extensive conciliation services offered by the Registrars of the Family Court
that have been suceessfulh settling many disputes about family property;

. the informaticn servxces pm\nded, including the provision of .information in: major
ethnic languages, about family law procedares;

. special-attention - to - the rights of -children of broken marriages, ineludng in
counselling and, where necessary, separate legal representation;

. the decentralisaticn-of the sittings.of the Family Court;... . . -

. the provisicn of child-minding faeilities in the courts, videotape advice for
litigants, .improved lezal aid.and other assistance 'unthinkable in the more long
established courts - : :

. the removal of unnecessarily intimidating t'appmvs of fear amd intimidation
assomatad with .court procedures else where;

. the pmv1510n: ‘of ongoing review of 'the Family Law Act by parliamentary
com mittees, the Family Law. Couneil, the Institute of Family Studies and.the Law
Reform Commission;

. the 'active’ participation' of the judges of the Family. Court with the Law Reform
Commission, and other bodies, in self-critical analysis of the operation of the
Family Law Act with a view to its constant improvement. T would single out the
_present active ‘involvement of all of the Judges of the: Family Court in inquiries by

" the Law Reform Comm15510n on the -improvement of - ‘the law on matrimonial g

‘property, domestlc violence and cmtempt law in connectxon with the Family Court.
It is.the same with our achievements. in community relations in Australia. They are rarely
catalogued and celebrated publicly. Instead, undue attention is invariably given to the

erities, the famtics and the prophetsof doon-ard disfuption.

ATTACK ON INSTITUTIONS

Every member of the Australian commumty, -whether of the mejority

community or the ethnie cemmunities of Australin should certainly cordemn with one

voice attacks on the Famﬁy Eourt Judges and their families as the actsof a “disordered

mind and an assault upen the free institutions of a demdératic couniry. it was for these
free institutions that mamny mllgrants came to this countrv. It i for this reason that T am
specially disappointed that the e have not been more public statements from the legal
profession umd indeed from leaders of the ethnic communities in support of the Family
Courtard the ardious, imovative and sensitive woark being done by the Court. Instead, all
we have . heard from most spokesmen of the legal profession are from the crities,” with
their naive and simplistie view -about‘wig's,. robes and a return to the bad old days,



They .il to recognise the encrmity of ﬁ;ue social probiem which the Family Cowrt copes

with day by day. They fail to acknowledge that our society has changed radically and that '
the Family Court must serve the society that exists, with a high level of mnarriage

breakdown. There can be no going back to the bad old days of fault, adultety, bedroom

raids ard so on. Crities of the Court do not make the point that.the attack on the Family

Court is an sttack on all of our stable institutions and our system of justice under thelaw.

Now, we.are even seeing the ethnic communities being- blamed with unsubstantiated
suzprestions based on the flimsiest evidence that the eriminal and-disturbed actions are

those of some unidentified ethnic minority, refusing to aceept the changes in cultural

norms, This kind of irresponsible joumalism deserves to.be condemned. I have searched

the media.for the deferders.of the imovative Family Court of Australia. Instead, with the
one exception I have mentioned ail ! heve fourd are the reportsof every eritie and crank,

It &5 time-somebody smght?-to;redres the balance. It is also time that somebody gave the

Yie to the irresponsible suggestion that an. ethnic :minorty must be involved in the
murderous attacks on. the judges. This is~ just unsubstantiated speculation which is
unworthy of a multicultural society.

RACIAL HATRED AND GROUP DEFAMATION . -

The reforms of the Family Law Act illustrate in a vivid way the stope but also
these limitations -of achieving soeial réi‘orm thbugh the law in -our country, Similar
limitations exist in respeect of law reform affecting com'rnunity relations in Australia. Let
there be no doubt that reforms are necessary to adjust Australian society to the presernce
of large numbers of persons from different cultures, many of whom are not fluent in the
English language. I would mention as urgent, necessary reforms the following:

. theneed fora legal right to interpretars in police investigations;

. the needfor a legal right to interpreters in court procedures;

..fheneed to adjust insurance law to take into account differing expectatlons of non
'Engl:sh speaking insured persons; - :

. theneed to review substantive criminal law to take ints account differing cultural
reactions to stressful situations;

. the need to train lawyers fluent in foreign languages am semsitive to di ffering
cultural norms;

. the need to review a wide variety of laws and practices developed in an earlier
tAnglocentric’ time.

However, -ndt‘évery legal change is worthy of the name ‘reform'. For example 1 would
express personal reservations aboul proposals inade by the Human Rights Commission in a
report issued in November 1933 that the Racial Diserimination Act should be amended to:




nake it unlawful to ineite to racial hatred; and
. provide remedies fordefamation of ethnie groups.

While sueh laws have been enacted in some overseas countries, they are rarely

- effective, are genei;nlly hedged about with so many exceptions as to make them vir'tually

useless and, if effective, they could sometifnes amounit to an wireasonsble impediment
upon legitimate free-speechin a free society: :

The Australian Law Reform Commission's report on defamation law reform
illustrates the ambivalence about this kind of i{ssue. The majority of the Commissioners,
including myself, recommerded against a procedure of group defamation for slander of an
ethnic zrow. Two Commissicrers thought there should be such a remedy, and so, now,
does the Human Rights Commission. The reasons the ma;jority of the Law Reform
Commission recommerded against growp defamation still seem valid to me. Cowr trooms
are unsatisfacto Ly places to resolve community ralaticns issues and sersitive questions of
racial attitudes. Furthermore, group defamation might be misused in relation to
inter~ethnie or intra-ethnic community battles in which the courts would be unsuitable
arbiters. Edication, responsible journalism, community discussion.and leadership in racial
* tolerance from our politicians ard other public figires seem much surer ways to schieve
racial harmony than inveking criminal or defamation laws, In cour trooms, one party must
generally lose. As the recent tragic events in the Fam:ly Court show, this can lead to
frightful bitterness and even terrible, murderous 1rrat10nahty.

The aim of a multicultural, tolerant pluralistic community in Australia will not
be achieved by law reform alone. But new laws and practices have a place, even if a
limited plece. It &5 important that we keep the limitations clearly in mind. But we should
also explore the potential of the law sometimes to help shape community attitudes and
contribute to a mowe tolerant, kindlier and just sociaty.




