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"END-QF AN ERA

-Lord Denning was fond of saying that he had éver'y Christian virtue save
resignation. In 1982 he- was one of ‘the few remaining judges in-England not subject to
compulsory Tetirement. To use his own words he was ‘one of the few jidges who have
{rechold'. However, in & statement meade by his clerk in July Iész, ‘he said that he had
intended for some tlme to retire at the end of the legal year because of his advanced
age'.l He was then, as’ they would have said at the tu'ne of his b1rth, in the 83rd year of
“hig age.
The ‘initiating ecircumstance for his retirement was an unhappy controversy over
his book "What Next in the Law'. The book, the third sinee his 80th birthday, included a
few typically blunt observations concerning the jury serviee of citizens of West Indian or

other non-English ethnie' origin. When these ecomments beeame publie, calls for his
resignation were: made by the Society of Black Lawyers in Englard and.by others. Even
before: the an_nouncement-;ot‘ Lord Denning's retirement was made, Mr. Rudy Narayan,
-Secretary of the Scciety wrote to.the Timesy .

Lord Denning remains one of the gragtest juhicial minds of this eentury; he was
my sponsor on call t6 the Bar but -that should not be taken too heavily to his
‘diseredit ...3

‘-‘great }udge ‘has -erred greatly mﬁthe intellectital loneliness of -7

advanced years; while his remarks should be re;ecte*d and rebutted he is vet, in
a persongel way, eﬂ‘!tlt?ﬂ to’draw on that reserveir of community regard which
he has in many quarters and to. seek understanding, if not forgiveness.2




Lord Denning was no stranger to controversy. Yet the controversy which surrounded his

boock and his remarks was bitter and persoﬁalQ Almost certainly it hastened his deeision to
bring forward' the announcement of his retirement.3 In correspondence, writing of the

controversial book, he expressed the feéh‘ng that it was 'about the right time' for him to

retire 'whilst I am still in good form and able to do my work.4 Lord Demning urged upon

me the merit of much of what was in it when it was re1ssued soon afterwards. He said it

was worth reading because it deals a great desal with law reform'.5 So it does. So does

much of his writing in and out of eourt. '

The retirement of such a towering figure of the common law certainly marked
the end of a legal era. It removed from one of the highest judicial offices in the English
speaking world, a judge who had been dedicated to law reform, and not content to leave
reform solely to Parliament, whether or not helped by law reform age_r}ci_g_s-gt_:g?gl:‘bodies.

Who is Lord Denning? Why has he been such a econtroversial judicial figure? Will
his - achievements Iast? What lessons does his career. hold ' for: the judiciary and the
administration of justice in far-away countries of the common law, such as Australia?

LORD DENNING THE.MAN - o

A]fred Thornpson Denning .was born in 1899, the son of a draper in the village of
Whitehurch, where he still lives. He was one of five brothers. One became & General,
another rose to be an Admiral. Lord Denmng began life es a- teacher but later retumed to
Oxford and a pursult of the law.

Two of his bmthers~were killed in the first World War. One, ijﬂack, the eldest
son, died leading his men at Flanders, The other, Gordon, a sailor, was killed.in ;he"Ba_!:tle
of Jutland, aged 19. In his book The Due Process of Law, Lord ‘Denning finishes with a

:‘personat epilogue, written in a special style of -English prose of: whlch he is & modern
master:

I remember the telegram coming. Mother opened it with trembling fingers.
'Deeply regret ... died of wounds'. She fainted to the floor. A  few days later
came a letter which was found in his valise aft'er his death. Mother and father
— poor dears — they.were to lose another son before that war was over ... Reg
is now s General — retired. Norman is now aﬁ'.-‘-’{‘dmiral — retired. Butl Jack and
Gordon — they were the best of us ... The poppies slipped from my hand to the
floor. Eyes filled with tears. It was the eve of Remembrance Day.5
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g Lord Denning himself fought at Picardy in the First World War. *Only there for
:—the, last: nine months. Too young to go- before. 1 ecame through unhurtt,”! He won

.- seholarships: and First Class Degrees in Mathematics and Jurisprudence. In 1923 he was

:called. to the Bar. He soon -leamed- that the law and’ justice were not always the same
hing: -Cases edme to-him for opinion. In accordance with the binding authority of the
‘2 thighest’, courts, they requu'ed conclusions that struc!—c him as unjust. "The House of Lords

“hedidecided.it: That was’ the’end:of the matter’ e lated wrote. Casés of apparent injustice
disturbed Denning. He was later to deseribe binding prineiples as 'false idols whieh
disfigured the temple of the law'. In the fullpess of his career, he was to come to a

‘position’ where ‘he eould do somethmg about them. -

“In 1944 'h‘e was: appointed a jt'zdge’. Accordingly,‘he served in judicfal office for

38 years. He was. elevated to the English®Court of Appeal in-1948 and to the House of

“Lords in 1957. In- _:19'62 & vacaney oceurred in the ‘position of Master of the Rolls. Lord
Denning took this position. There he remained ntil July 1982, At the age of 83, he
admitted no diminution in intellectual vigour. If anything, in his later years, he seemed to

““show an inereasing reformist zeal -His appeals to the broad rule of justice itself! became
more frequent and more insistent in the closing years of his judiciai service. }

- For a.%judge:fffp take -this courserunder our system of law is unusual. For the
'présiding judge-of England's second. highest ‘eourt to do 'so, -and.frequently to carry his
colleagues with him, is.nothing. short of remarkable. He has had his crities. They are- not o
confined to the eclubs where gather the:judges and lawyers, or the boardrooms of
newspapers' .offices in- Whitehall or other places where disappointed “or disaffected
litigants collect.” ‘But ubsef,véi?é of the common law world™ could not ignore the
extraordinary impact of his intetlect, —

STABILITY IN REFORM " =

Lord - Denning illustrates- the difficulty facing all law reformers, whether
Jjudieial or otherwise. The law is a foree-.for stability 'aixd'predictability in society. People
need i know what the law is so. that"they caﬁ ]jvé peacefully together without resort to-
-violenee -or- expenswe htlgat:on. Bﬁf times - change. Th.e, inventions”of science and
technology present ehallenges to the law which often speaks in the language of a previous
time. Moral and*social attitudes. change rendering previously acceépted values suspect or
unpalatable. Well established prmclples which may have ‘endured for centuries can lead to
results that swrike the medem judge as un,ust_ but the law, nonetheless:
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‘The original genius of the common law -of England lay in its capacity to adapt
its rules.to meet differing social conditions. The advent of the representative Parliement
has tended to. make judges, inéluding appeal - judges, reticent” about-inventing. new
principles of law or overtuming decisions .that have stood the test of time, 'Heresy is not

" the more attractive because it is digrified by the name of reform'; declared Viscount
Simonds, ‘one of Lord Denning’s erities. 't-is even-possible that .we are:not-wiser than our
ancestors. It is for the legislature, which does not rest-under that disability, to determine
whether there should bea change in that law.and what the.change should bet?. ..

Denﬁiflg __suffered no tongue-tied inhibitions. just because Parliament -could
change the law. Pai'liaments, have generally shown little interest in the reform of wide
areas of the law: Individual, smell injustices' may not amount to many votes or much
publie. interest. R_ep:eatedly;im his thirty eight years' as a' judge, Denning. expressed
impatience with the notion that the judge's duty was blindly to follow precedents or, if
there were none, to do nothing, leaving it to the legislators to act.

In Qctober 1978 addressing the National Conference of the English Law Society
he against took his stand for the judicial role in law making: - -

Law reform .. should not be left solely to-the Law. Commissions. There is a
great movement today.which says that judges should not do anything to.reform -
“the law, thatithey should treat their old cases as birding upon themselves and
do nothing. 1 give you an example ... [In a recent casel -1 said there should be a
radical reappreisal of our system of assessing-damages for personal injuries and,

in the House of Lq:dé;"‘Lord Scarman giving the one judgement said:

'Yes 1 agree with Lord Denning there ought to be a radicsl way of
reappraisal.f ) e : :

But he went on to say that we will not do it. We will leave it to other bodies.
The Law Commissions can de all this.and éventually report. How long will it
take? Will it ever take plae'é.? I wouid suggest that there is still & field for judge

made law inourlard. Of cotise, I do not get my own way as a rule.10 i

Certainly, an aspect of the original common law system was constant law reform: judges
and lawmakers working togethéf‘;tﬁ. mould prineiples to fit the new circumstances of the
case before them. But such inventiveness is not now common, whether in England,
Australia, or other common law eountries. Lord Denning again:




i T Writing in the Times of 5 January 1977, Sir Leslie Scarman said: 'the past 25
years will not be forgotten in our legal history. They are the age of legal aid,
law reform and Lord Denning'. I ani gratified by the fribute but I feel that many
of my endeavours have failed — at any rate so far. The strict constructionists
still hold their fortress. The officious bystander still dominates the field. The
:Court of Appeal is - still bound hand and foot. The powerful still'abuse their
powers without restraint.11

~ This is not to say that Denning did riot try. Certainly, he was never prepared to leave it to
law reform commissions and bureaucrats to improve laws whieh;-in his view, judges could
perfectly well attend to. In one case, for example, he found thet courts should imply into
a tenancy agreement, which said nothing about the subject, an obligation upon the
landlord to take care that lifts and stairceses were reascnably fit for the use of tenants
ard their visitors.

I am confirmed in this view by the fact that the Law Commission in their
eodification of the law of landlord and tenant, recommend that some such
terms should be implied by statute.... But I do not think we need to wait for a
statute. We are well able to imply it now in the same way as judges have
implied terms for centuries. Some people:seem to think that now there isaLaw
“Commission the jitdges should leave: it fo them to put right any défect-and to
make ‘any new development. The judges must no.longer play a constructive role.
They must. be. automatons -applying the exiséing rules; Just think what this
mears. The law must stand still .until the Law Commission has reported and
Parliament passed a statute on it: and, meanwhile, every litigant must have his
case-decided by the dead hand of the past. I decline to reduce the judges to such
.-a sterile rolerso1 hoid here that .there is clearly to be xrnphed some such term

.85 the Law Commission recommendst12

This passage:gives the-flavour and texture of this-extmordinary-jﬁdge's written style,
-Short sentences.. Pungent phrases. Headings in his judgments to guide the reader through
his reasoning, Even. his erities-and ‘enemies acknowledge his skill in-handling . the legal
techniques and in presenting.them in prose whieh is startling because of its contrast to the
normal style in which judgments are written. That is not. to say that everybody approves
of his very special way of writing English. A confessedly 'carping' review of his 1979 book
'The Discipline of the Law was rather severe:




e

-
The style is unmistakable. And unmemorab_le. Judicial staccato. Not a cadence
in sight. ! wonder if that is the unfortunate consequence of writing all those .
longhand notes in the early days on the Bench while those below waited for the
pen to be laid down, for the 'ye-es', for the raised eyes.13

To show that these matters are simply matters of taste, ancther reviewer of the same
book asserts 'the book is intensely readable'.l4 There is little doubt that elegant or not,
it is a prose style which is powerful for its simplieity and directness. It is the prose style

_ of an evangelist and propagandist: appellations which Lord D-‘;_'—rﬁling would-not shun.:

DENNING THE REFORMER

. . Needless to say Lord Denning's view of his role frequently drove him into
dissent from other more conventional judges. Even where, in the Court of Appeal, he
carried the day, he was sometimes reversed in the House of Lords in chilling language.
One of his abiding concerns was to reform the law of contract. He waged a battle over a

. quarter of a century agrinst the unfair exclusion of elaims by written terms, sometimes

found obscurely.on the back of a tieket or form, But to his 1951 plea for the law to lock at
the reality of contracting relationships, the Lords answered coldly. 'Phrases oceur', said
Viscount Simon- "which give us some concern'.l3 Lord Simonds added Tt is no doubt
essential to the life of the common law that its principles should be-adapted to meet fresh
eircumstances and needs. But ! respecetfully demur to séying that-there has been or need
be any change in the well known prineiples of construction of contracts'.16

Undeterred, Denning went on to effect important chenges in contract law,
guided by justice and commereial morality, as he saw it..His reformist enthusiasm was not
limited to eontract cases. He helped to dispose of the, prineiple that-a hespital was not
lable for the negligence of its professionel-staff, He decided the first of many casés in

) which g deserted wife was held entitled to remain to the matrimonial home. In 1951 he

wrote a famous dissenting judgment lamenting the.calamitous exception from.the law of
negligenee which relieved many, including professional advisors, from ections for damages
for loss caused by negligent as distinet from fraudulent misrepresentations: ‘He did not
hesitate to dissent, although he was then but recently added to the Court of Appeal. The
language he used was typical:
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‘This argument -about the- novelty of the action does not-appeal to me in the

" -least. It.has been put {orward in gll the great cases which have been milestones

‘of' progress in.our law::'[ﬁ edeh of these eases the judges were divided inopinion.

"On the one side-there were timorous souls who were fearful of allowing a new

-cause of gction. On the other side there were the bold spirits who were ready to

: 'allow it 1f Justme so required. It was fortunate for the common law that the
i progressive view prevailedt.1? ' ‘

» “Although in-1951 "the "pré)gressive view did not prevail, in 1963 the House of Lords
* {Atroduced: a'liﬁli.ted duty to eare for perscns who take upon themselves to supply
o i-'ifomati'chfor advice to people whom they know will -place reliance on it.18 Lord
Dennmg's ‘dissent of 195F became the rule in 1963. It has now been substantialiy ndopted

vin other Junsd;ctlons, mcludmg Australia.l9

BE YOU NEVER SO HIGH

A Judge who so often tured- the law upside-down was bound to attract
#¢riticism. In 1971 some thought he’ went too far when he held that decisions of the House
~of Lords not only did not-bind the Lords themselves but might not bind the ‘Court of
>:Appeal. He ¢ould not ablde a decision of the Lords which had-abolished pumtwe damages.

Carrymﬂ' two co]lea,,ues with h:m, ‘hé-held ‘that “this ruleof the 'Eords 'should not be
followed ... because the common law of “Eriglard on this subject was so well'settled before
19564 ... that it was not open to the House of Lonis to overthrow itt.21

It remained for Lord Chancellor Hailsham- to deliver a sharp rebuke. Mt is
- necessary’ said the Lord Chanecellor, for each lower tielj, inclu'ding'the'Court of Appeal, to
accept loyally the decisims-of the higher tiers'.22-But it wes not only Denning's judicial
and mere conservative legal eritics who expressed astonishment at his views. Some
believed that Denning was excessively teleologieal in'.h':i:s approach. He was charged with
thinking of the result he wanted before he considered ihe legal reasoning on which it had
to be founded. This process-was .ali:'-ver; well .if there were agreement on.-the first
principles that were guiding him. Butshould a judge, near to-the apex of the legal system, s
be able to gwe vent to his personal value system, thereby d:sruptmv settled orinciples and

creating confusion and uncertamty in the law?

“'He saw’ it as having knoeked down the common law as it had-existed for centurles' 20 -



-8 -

Puring the 1970s Denning took e leading part in the assault on Ministerial and

Executive authority. He leapt to the defence :of the little man. in combat with the

_bureaucracy. He .appealed to the old Bill -of Rights.23 In January 19797 he took part in

the decision by which the Court of Appeal granted an injunction on the-application of a

private citizen diréeted at a union which, contrary to law, had announced a ban on postal

services to_South Africa.2% He rejected the claim that the Attomey—GeneraI‘s fiat was
necessary to permit a private citizen to bring the case.

-Every individual in. the land has an interest in 'tﬁg- channels of eommunication
being kept open. The law shall be obeyed. Even by the powerful. Even by the

! 'i‘r_ade_ Uniorjl‘sf‘We sit here to.carry out the law. To see that the law is-obeyed.
.And that we will do. A subject ecannot disregard the law with impunity. To. every
subject in this land, no matter how powerful, I would use Thomas Fullet's words
over three hundred years ego ‘Be you never so high, the law is above you.25

Subsequently the House of Lords reversed this deeision holding, in effect; that the courts
could not question the long established.rule that it was for the Attorney-General not the
courts to decide whether such aetions should be.brought. This very question is now under
study in the Australian Law Reform Commission. There are. some.-who say that Lord
Denning's view, tﬁough held not to be good law, may:yet be right in principle and become
the law. Others assert that he is too concemed with the 'little man' and forgets that, in
the modem state, the elected government represents-the mass of ‘little people' and is no
Imger the Crown exerting selfish, overweaning power. -

Other critics point to Denning's concern to uphold valiantly Christian prineiples
of morality and to impose them on all members of a pluralistic society. In one famous
case, he -denied relief to e young girl, Gillian Ward, who had been expelled 'fro_r_n a
‘Teachers' College after being found with a man in her room at night.

1 do not think she has been treated unfairly or unjustly. She f{ad broken the rules
most flagrantly. 1. say nothing about her morals. She claims that they are her
own affair.-So be it~ ... But instead of going into lcdgings, sheshad this man
with her, night after night. That is a {fine example to set to others! And sheisa
girl -training to be & teacher! She would never meke a teacher. No parent would
knewingly entrust their child to her-care.26
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i The same strong- language came out: in his well known report on the 'Profumo
Affair’.in 1963. He did not hesitate fo lay responsibility squarely on the Prime Minister
.and-his colleagues. The report.rings with his moral outrage. Its impact was the more

Those who did not complain about ms ‘olind spot’ where matters of morality

wére mvolved asserted that he was just a conservatwe member of the English ruling class

- -who; reflected. the attitudes of a Britain .in which he gréw up and which was then stilt a

“..:+great Imperial power, Wherever an international element is involved in the case, it is said,

Jiord. Penning: usually eame down in: favour of English law and English courts to the

-exoelusion "cff.applying foreign law to the parties' transactions, although towards the end of

-+ rhis_judicial cereer-he has faced realistically the 'incoming tide' of the law of Europe as it
-affected the United Kingdom. .- : '

What- ‘most - exasperates Lord Denmning's eritics is what is seen to be an

idiosyneratie elaim to plain tatking morality:

He .uses history as if it were a box of goodies from which it is possible to
extraet all sorts-of useful arguments. Whether they meant then what they can

- be mterpreted as meaning -now worries him not-at all. He must know that the
* 19th. Century: was not like that..But if i’ were, so.much the better for his -
analysis. of what character:ses the 20th. So let's pretend For-all his prwate ’

searching in his books Lord Denning is the most unhistorical of reformers. ... My
view of where the line should be drawn between judicial power and Ministerial

‘power will not necessaruy be that of the next man. But it is likely that he and 1

will agree that the line is political..[ wish-Lord Denning would. He plays not
only ‘the Ace ofJ-TriJmps'but all his 52-cards as i God had desit them to him.
There are other:players-who also have a view.of justice, different though that
view may be from Lord Denning's ...27

-+ According te this critie, Lord. Denning's value. as a:n. innovator could not be denied.
Certainly, when his sympathy was aroused, he could be a most formidable champion.

But his view of justice is too personal, too idiesyneratie, too lacking in principle
for greatness. He may ip;truct s, as he claims to do, in the prineiples of the

law. But the grasp df":'p;olitical prineiple, the insight into the nature of the

~ 7 change that soeiety is eurrently undergoing, for these he shows he shows no

special flair, no particular understanding.28

s
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The eontroversies that surrounded Denning, the law reformer in the courts, persisted into

his 82nd year. Not only did his views on the scope of the privilege of journalists give rise-

to comment.29 His observations in the jury vetting case30 also draw a - dissenting
voiee from the Times editorialist. This was & case where Lord Denning sought to strike a
blow for a cz2use he has long championed: 8 new approseh to statutory interpretation. The

editorialist eried caution:

. What. Lord Denning is trying .te do.is to import into: the interpretation of
statutory provisions -the-same degree- of judié‘f;i'--:cyea.tivity as - is normally
applied to -developing the common law. The tradition of ‘English law does not
suppert that approach. It may be acceptable to introduce a qualifying clement
of equity into the harsh rules of statutory coristruction. [But] this would be,
under his formula, for the majority of judges to determine a-sensible result,
That would be to usurp Parliament's funetion end give judges a power which the
vast majority of them neither seek nor are capable of exercising.3!

Onee again, Lord Denning may simply have been ahead of his t)ime. In Australia, at least,
important changes .have been Introduced in_  the rules governing statutory
construction.32 Demninds’ scceptarice of reform undéubtedly: stimulated the greater
willingness to accept the reality of judieial ereativity and to provide new rules designed to
acknowledge and direct that creativity. In May 1980 the Times editorialist retimed to his
theme in comments on.Lord Denning's ruling about journalists' privilege:

Lord Denning, this time, is on the wrong side. ... What Lord Denning has done is
to ley down & new test, based on whether a court thinks the journalist or his
employer has acted properly and responsibly:1If a -newspﬁper should act
irresponsibly, than it forfeits its claim to protect its sources of infprm‘at_if:n'.
That is neither a logiecal nor & necessary criterion. It would mean that a

..potential source, even one who revealed a relatively @mocuous piece of
information, would be at risk of having his identity dévulged because his
contact was adjudged tohave acted irresponsibly. The courts are far from being
the best judges of what is responsible journalism. Their task:'should be to
determine the balance of public interest, not to judge journaiistic ethies. The
Court of Appeal has done a disservice to the cause of press freedom.33
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#To!the'day-of his retirement, Lord Denning was followed by adulation and calumny, praise
grid:blame and always contmversy.AWhy should this be so? Because he is one of the chief
. Sreponents-of the reformist 'role-of thé English judge. He enjoyed the approbation of those
who agreed with his.deeisions. He had to endure the attack of those who did not. Esch he
accepted with equal fortitude.

DENNING AND PARLIAMENT

- There *are’ some Judges of our tradition who, for fear of being accused of
‘. Yjudicial {imperialism'34, would not even venture to criticise a statutory’ provision which
-they felt, in'a case coming before them, worked an injustice. An English Attorney-General
-dncde’ told -the House of Commons that 't is a2 most important principle of our
vl C@onstitutional practi¢e: that judges do not comment on the policy of ‘Parliament, but
s+ administer ‘the law;, good or bad as they find it'. 'It isa pomt of doetrine', he declared 'on
“. which the independénce of the judiciary rests'.35 ° :

P 4

- In 1950,‘1—.ord Denning cautioned against taking this view too far, He pointed out
“that- the judges had often called attention to laws being in need of reform. He quoted Lord
Justice Scrutton who, af ter wréstling -with a very troublesome provision under the: Rents

Acts seid that he was: sorry that he could not order 'the costs to be paid by the draftsman
' ere responsible for the obscurtty of the Acts'.36 Obwously, Denmng shared this v:ew.

I do not 'myself'sée;why'responsible comments or suggestions on the way in
which Aets work, ii]té-hdedvmly in the publie interest, should be regarded as an
infringement of the sovereignty of Parliament.-This applies not only in respect
of law laid down by Judges or enactments of Parliament in ancient times, but
also in respeét-.of=enactment5- in modem times, subject to the qualification that
the Judges. 'must never ‘comment -in- disparaging terms on the policy of
Parliament, for that would be to cast reflection upon the wisdom of Parliament
and thet would be inconsistent with . the cdnfidence and respect which should
subsist between Parliament and the Judges. Just as members of P_arli'ament—_
- must- not cast:reflections @n: the conduct of - Judges, so Judges must not cast .’
reflections  on. the conduet of Parliament. If. everyone ghserves these rules,
- there will be no conflict,37

“of the’ Rent Restmctwns ‘Acts and<the members of the Leglslature -who passed them anpd .
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The Australian Law Reform Commission now collects and reports to Parliament, judicial
and -other suggestions for law reform.38 1 am sure Lord Denning would approve this
inmovation; though never did he regard proposals to Parliament as foreclosing his
opportunities for judicial reform, without troubling Parliament.

LION OR TRIBUNE?

For every r.éforrner on the bench like Lord Denning there -are mz{ny, more who
have their doubts. Some, such as.Sir Garfield Barwick, past Chief Justice of Australia,
deny that even 'ﬁhe, highest court may legitimately 'change' the 1aw.39; Others; whilst
acknowledging that judges may be good 'eontributors and formulators'#®. do not believe
that they are the stuff of which reform is. made.4] Ori this view enthusiasm is.not amd
cannot be & judicial virtue.42 Eyen 'if not Tere eiphers, mechanically -discovering,
declering and applyi:ig' the law, they see the judieial role as very severely.—g:ireumscribed
by its lack of demoeratic legitimacy. Judges ‘sfe not elected.43. Parliaments, .in our
generation at least, are. On this view, whatever may have been permissible tc the Judges
of ancient times, it is impermissible today. Moreover, it-flies in the face of the
community's simplistiec notion of demoeracy. If too candidly diselosed, it may undermine
the appearance of judicial impartiality and neutrality.44 : )

“Judges are 'uréed by people who hold; this view, not to- confuse their role with L
the frank law making finction of a legislature.45 They do not have its warrant from.the
people. They are generally members of the older generation. They are not reflective of
the whole variety of the population.i5” If the law.is not satisfactory, the people can
blame Parliament. If the shoe pinches, the brake on reform is a brake applied by
Parliament not by the Judges.‘” Where Parliament fears to tread; the courts should be
specially eareful.48

The establishment of permanent law -reform commissions, to help Parliament
with the reform of the law, provides the-Judges whq"'hold' to these views with further
ammunition against their reformist -brethren.. Law teform bodies  have developed
téchniques of widespread community "consulfafion which are not available to Judges. At
best, Judges merely ha\'té:-‘oﬁli? the parties before them. They might not be représentativé o
of the whole ‘community. Almost surely they would not provide the Judge with the
economie, seientifie and other expertise available to professional law reformers. The first
Chairmen of the English Law C&mmission, Lord Searman, referred to these matters in
distinéuishing his approach to 1aw reform, as a Judge, from Lord Denning's:
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I disagree with Lord Denning. I believe in law reform by statute, and preferably
by . statutes introduced after full consideration of the problem by the Law
. Comimission, or other body chargéd with considering -law reform, or the
impﬁcatiohs' of law reform. Lord Denning thinks that one can take a short cut
by judielal decision, avoiding all the parliamentary delays, and indeed the delays
associated with a thorough-going and patient examination of the problem by a
body like the Law Commi;sim. I profoundly disagree with Lord Denning on this.
And I think if I had any eriticism of Lord Denning as a developer of the law, it
is that he develops, it at a cost of uneertainty. Tﬁé'-"question is where the line is
to be drawn. I go elong with Lord Denning to this extent, that I think there is
room for a certain degree of development of the law by judicial deeision. But [
do think that the-development has to be in the minor key. Ohe cannot change a
Rule of Law which is clear and -well established merely because it produces a
hard case, -that is to say, works injustice.49

.~ In response, - Denning had put the judicial reformers' point of view. Judges have been
;- developing the law -for centuries. Pariiament has neither the time nor the inclination to
-:;-attend to all the necessities of law reform.30 If it.does attend to 'some of them, the
.-~ delay is erippling.31 1t will not help the litigants in the p.ai'ti'cular cese before the Judge:
Well, I am afraid the presént trend i§ that the Judges should not do anything
new. They should not alter the law. Theré should be no law making by the
judges. Everything should be left to Parliament or to the Law Commission. I
take a. completely different view. I think. the judges alone can deal with the
instant ease, to remedy the wrong in the case which is before them. If you wait
for legislation you may wait for years and years and: they'éan’t- affect the
instant case — only the future eases. So I hope the judges,. if they are strong
enough, will continue to develop our law as i)y history they've dene in the’fiast
e If you have judges of the best kind, who are ready to take. a broad view, you
can get it done as well or better by judges than from .all. these long inquiries by
Law Commissioners and the like. But of course, it depends on the judges.52

_ Standing halfway between Denning and Scarman, Lord Justice Kerr',r"also a former
Chairman of the English Law,Commission, could not disguise his admiration for Lord
Denning's approach. Perhaps it takes a professional law reformer of the 1980s to know the
limitations of- institutional law reform. Will a reference be given? How quickly can the

report be made?. Will it get through the bureaveraey? Wwill Parliament have the time to
consider the report? Will Parliament change the recom mendations?:
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I do feel very strongly that when you've got a supremely able person, as Lord
Denning is, it is & good thing to have -what you might cell a pacemaker —
somebody who, if you-like, goes a little bit too far and then others cen put him
right under our ordinary process of the.courts and appeals and so forth. But it's
a good idea to have somebody there who. is a bit more visionary than the rest.
Ard he is the ideal person33.

If we ‘have thrown away the fairy tale54 that judges do -not make, but only
discover the law, there is still a natural-disinclination for judges to embrace too stridently
the assertion of their law making funeticns, The passive and mechanical view of the
judiciat role is deeply ‘embedded- in' the community's eonsciousness.35° The suspieion of
toc much candour or too much activism: in judicial law-making arises. from & fear of ‘
idicsyneratic persons} judgments not grounded in a echerent framework of legal rules,
This, for example, was Lord Hailsham's eriticism of.Lord Denning:

1 think there is a want of coherence in his approach to things. He has a very

highly subjective view of the world, I think. Speaking simply now as one who has

.appeared before.him, 5. well as read his judgments in the reports, one's never

quite sure with Tom whether one’s going to meet with the lion under the throne

or the tribune of the people.56 )

THE WAY OF THE ICONOCLAST

Whether lawyers are scandalised by Derning or admire his persistence, courage
apd reforming zeal, he is'a clear'l} a great judge of our century who cannot be ignored. His
judgments continue to have an influence on the life of-the common law. We live in a time
of change. People expect judges to help society meet the-challenges of change. Leaving
each and every reform .to Parliament will simply not do. Denning reminds us of the
original genius of the common law: adapting the laws reasoneble predictability and
certainty, to new times. AR

!

'What then is the way, of an‘iconoetast? he onee asked an Oxford alldfence. Ttis
the way of one who is not content toaccept cherished beliefs simply because they have
heen long accépted. If he finds that they are .not suited io the times or that they work
injustiee, he will see whether there is not some competing- principle- which-can be -applied
in the cese in hand. He will sém;é:i'l the old cases, and the writers old and new, until he
finds it, Only in this way can the law be saved from stagnation and decay.37
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Reformer or Mischief—maker?- Revolutionary judge or maverick? Lion under the
iﬁfone or tribune? Ieonoelast or harsh moralist? One thing is certain, Lord Derming has
been 8 towering figure of the commeon law of our century. His passion for justice and
reform carries lessons for all lawyers — and especially for those who take the judicial
qﬁth to do justice.
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