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ARE LAWYERS.I_‘IECESSARY?

When my d1st1nguxshed predecessor as Pres1dent of the Law Sect:on of
) ANZAAS Professor Douglas Whalan, a.ddressed the 52nd Congress m Sydney in December
1982, he asked an lmportant questwn. It was whether Iawyers were rea].ly necessary to
the smence—law relatmnshnp.l He outlmed the dxfﬁdence of lawyers in entenng the
Austrahan and New Zealand Assoe:atmn for the Advancement of Selence and the
reservatlons of se:entrsts in admlttmtr the craft of Law to their ranks He concluded that
lawyers were _hecessary tn the development of Sclence and argued for a coneept of
‘preventative or antlclpatory 1aw.2 But he cautmned that lawyers should not, have a
- monopoly in the formal law reform process. Interestmcrly, a snmllar pomt was made in
 New. Ze&land last month by Lord Scarman. He urged that 1awyers must not arrogate to
themselves 8 posmcn of dominance in the society they serve.3 Professor Whalan has
rightly called attenuon to the pains taken by law reform bodies at least to engage other
dlse:plmes in dletogue and to promote’ ‘a dmlogue beyond the law about me purposes and
shape of our legal ruIes and mstxtut:ons.“

It‘lis's Vnow clear, if ever there had been doubts, that one Bf the most dynamie
forces for change in the law today is the impact of seience and technoiocry on its rules,
procedures -and perscnnel Many of ,the implications of scientific change are not belng
addressed efficiently by the legal order. In part, this is because,g_f,the general problem of
keeping the law up to date when the principal way of doing so 'i"'s'throuéh cumbersome,
sometimes medieval parfiamentary machinery, not well adapted to the pressures of
change of our time.
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. In part, it is beecmuse of a eertain problem of communications between secientists and
' technologists, on the one hand, and lawyers and lawmakers on the other. We tend {with

notable exceptions) to spesk a different language and to look at the world through
difference spectacles. The first group tend to be those whe at school were good at
mathematics. The second group tend to be those to triumphed in poetry and had a skill

" with words. Few are the lawyers who are trained in science. One notable exception is Mr.

Justice Murphy of the High_ Court of Australia and President of the Criminology Section
of ANZXAS. He graduated with ﬂonours in Science and maintains his interest in seientifie
journals, Most lewyers_ and lawmakers find seientific change mysterious, perplexing and
uncomfortable, Little' wonder that they tend to put its legal implications into the 'too hard
basket', T

Mind you, lawyers and scientists share certain things in common. The law
operates on proved, not eertam, facts. In this sense, lawyers and scientists are corntent to
work with a notmn of reletlve truth. Claims to absolute verities are left to priests and
politicians. .

In the time available to me for this Presidential address, there is no opportunity
for an elegant diseourse on the history of famous legal sclentlsts. Nor can I mdulge myself
with tales of early legal reactions to scientific heresxes. (We burned thelr euthors) Nor is
there tlme for an analysm of mterestmg foren51e cases, such as the trlel of Dr. Crippen,

'grlppmg though that nught be Instead I must spend my a]lotted tlme tellmcr you

somethmg about the Austrahan Law Reform Commlsswn, detmhng some of ‘the cases in

whleh we heve proposed law ‘reform to put sclentlfle and technolomcal change to the
servme of the law. Tnen, 1 sha]l mstanee qutckly the three prmclpal areas of science
which I see as promotmg spec:al problems for the law : blotechnology, informaties and
new energy scxences. 1 shall conelude with comm ents on the institutional problems posed

- for Australian socxety by the engme of sc1ence aud technology.

USING SCIENCE AND ‘I;'EI'(';.‘)HNOLOGY

- ' Almost every one of the tasks assxgned oy successwe Attorneys—General to the
Australian Law Reform Com m15510n has mvoIved d:rectly or mdlrectly, the pressure for
legal change caused by advanees m,solence and technolocry. In recognition of thls fact
from the very outset we have sought to attract to ‘our dellberetlons. consultants from
various seientifie diseiplines able to help us in the tasks of law reform. In a number of
reports, a great deal of attention‘has been paid to mobilising scientific advances, to set at
rest are-old disputes:
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. In the Commission's report on_Alcohol, Drugs and Driving prepared for this

*Territery, proposals. were made for the use of the modern Breathalyzer which

", ‘'would’'print out the result of its analysis. The facility was advised for taking skin,

. blood ‘and- other body samples to recognise the limitation of the Breathalyzei-,'
-which is*not speeific to drugs other than alechol. These proposals:were adopted and
are law.

- . In-our report on Criminal-Investigation we sought to graft on to the police

procedures, many of them- virtually unchanged since Robert Peel laid them down in
1329 London, the new facilities of science and technology. To help Iay at rest the
disputes about the fair conduct of identity parades;=we proposed pliotography of
such parades. To help lay at rest the disputes about confessional evidence to police,
we proposed tape recording, wherever practicable, -of such eonfessions. To help
maintain the independent judicial superintendence of intrusive police actions, we
proposed telephone warrants for police in emergency cases. All of these proposals
have been adopted. They are part of the Criminal In\geStigation‘ﬁiﬁ which the
Attorney-General has indicated he will introduce into Federal Parliament soon.
That Bill, ‘embracing the advantages of “science. and teehnology for police
procedures will represent one of the-most important law reform. measures ever to
be placed before -Federal Parliament. I have no doubt that tape -and video

- recerding, when police become. used to it, will.prove one of the most important
weapons in. the armoury.of police in their fight against erime,.

. In the current project of the Commission on the law of Evidence, we are examining

ways in which the rules of evidence applied in Federal courts can be tested against
modern psychological research, Experiments show-that uninterrupted testimony is
much more reliable.as a reproduction of -accurate recall than testimony which is
punctuated by questions. -Experiment&shoiv-conclusiv-e].y.-ithat such..questions can
distort the reply. When a test group was shown a basketballer, and half were asked
'how tall is the basketballer’ and half asked 'how short is the Basketbal,llgr‘, the
average: difference in responses was as much as ten. inches. Yet testimony m our

- eourts is produced-by techniques of rapid-fire questioning.. Can a legal technique so
" “ancient .and fundemental be changed by the mere proof of scientists. that the

centuries-old-‘ways lawyers have been doing things may contribute to positive
- distortion of recall?

. Even projects which do-not appear. to have a clear association:with: science and

technology can be shown to be profoundly influenced by these forees. Thus, for

example, ' the current reference on reform of the law" governing Service and

Execution of Process throughout Australia is, ‘in ~part, & reaction :to the

development of fast-aeroplanes that can bring witnesses to different parts-of the
continent with speed - and without undue inconvenience.
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In these cireumstances, some of the preconditions for the interstate summoning of
witnesses .and other -evidence rﬁay -need review, The reference on Admiraity
Jurisdiction requires the Commission to. consider whether that -ancient jurisdietion
-of the courts should be expanded to include new vessels:.akin to ships : hovercraft
and even aireraft of various kinds. The reference on Contempt of *eourt_bresen-tly
under - consideration by the Commission is made acutely relevant by the
developments in the modern media of communications. A statement by Mr Norman
'Gaua‘gher abtout- judges of ‘the Federal Court may do little to harm that court's
esteem in the publie eye or to diminish respect for the administration of justice.

- Yet when reticulated through radio and television to the homes of mill;xons, it may
require”—‘édl‘ne. response by the eourts. In virtually every project of the Australian
Law Refd':'-r'n.' Commission, past and present, some aspect of the impact of seience
and technology can be seen.

PROBLEMS OF SCIENCE

Energy Sciences. If one were to identify the three principal areas of science in
which great advances -are occurring that will have implications for the-law, one would
mention. the - energy seciences, informaties and biological developments. The South
Australian Law Reform -Committee has looked-at changes .in the law-that will be needed
with any advance m the use of solar energy in Australia, They have exammed such

.matters as the:

. rights of access .10 solar radiation

. .building and planning implications

. consumer protection for solar. energy appliances
.* control of solar radiation

None of these matters has. yet been committed to the Australian -Law Reform
Commission. One has oﬁlf to think of the revolution in sociéty end the law brought sbout
by the motor car to consider the potential for legal change that will attend any major
shift from fossil fuels.. Dr Bradbrooke presented to'the last ANZAAS Congress an
important series of papers on the Iegal unphcatmns of solar energy. The 1mpl:catlons of
wind energy and hydro-eleetrlc enet;gy have also-been the subject of recent study The.: .
OECD already pubhshes a regular journal simply titled ‘Nuclear Law'. It is difficult to .
foresee the implications of changing energy sources f{or our legal system. If we go down
the nuclear path some of our tréditional civil liberties may have to be modified because of
the need for greater security around nuclear establishments.
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Informaties: The impact of the mierochip is only now being felt in the legal

. profession: So far it has involved word processors, the beginnings of eomputer retrieval of
“legal data “sand greater office efficiency. [lowever, 1 have no doubt - that in time
-"‘computerisati'bn.. of land titles will greatly reduce the'role which lawyers play in land
eonveyaneing in Aﬁstralfa. As this presently represents 50% of the fee income of the legal

profession of this country, the implications of this change for a widely distributed service

i ‘profession must be carefully evaludted and, above zll, prepared for.

In terms of the substantive law, a number of areas of operation will need

“.. reconsideration to adjust to the world -of computications : computers married to
* telecommunications systems:. I leave aside such matters-as national security, the impact

of worldwide computications on national languages and culture. If we just look at the
changes in our laws that may be needed for the greater vulnerability of the wired society,
for the greater protection of the privacy of individuals- jn respect of ‘eomputerised

- personal information data banks and the need for modification of our ¢déurtroom rules for
“the introduction of computer-generated evidence, we can see that there is a major task

for reform ahead. The Australian Law Reform Commission in late 1983 delivered a major

" report on Privacy protection. The Teport propésed new Federal laws onm data protection

and data security;y telephonie’ interceptions; electroni¢ surveillance and controt of the

growing powers of offieials to enter into property and thie personal space of individuals, -

Yet this projeet on privacy.‘ is only one of the many tasks for law reform posed
by the advent of the new/infermation technology. There are other tasks to be addressed :

. the growing vulnerdbility of the wired society and the need for laws to protect
society and its members against the dangers posed by terrorism, accident, mistake,
natural and man-made disasters and industrial discuption; P

. the need for new laws on computer crime, to take cognisance of the-fact tha'g the

theft of information may, in the ndture of the new -technology, involve no

~.aspartation of property known to the law. The hardware and the software may not
Be earried away. Access ‘to ‘the data itself may be sufficiént to commit -the
wrongful act. The law, often framed in terms apt for the time when the medium
and the message were inseparable, must be adjusted for a time when they can be
divorced; i ’ : 3

. intellectual property law needs reform, as may be ‘illustrated in the recent
litigation in-Australia: and elsewhere involving the:Apple Computer Company. But
what form .should- that .new law take? ‘Should we, as some urge, embrace the
principle: of 'software liberation' or must we- in- Australia protect the intellectual
propérfy‘ claimed by those who. devise new software?
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. the risk of computer error may réquire special contracts and spec_ial insurance;

. the law of evidence requires mo‘diﬁcation,‘and some -modifications have already
been introduced, to ensure that computer and computer-generated evidence can be
admitted in the courts, despite the genersl rules against the edmission of hearsay
testimony. |

 Bio—-ethies. The field of bio-ethics presents the most dramatie and in some ways
the most difficult ares where seience promotes the need for law reform. The Law Reform-
Comumission, by a collection of distinguished legal, secientifie,  philosophical and
theological consultants, produced a report on Human Tissue-Fransplants. That report has

._now been adopted in all but one-of the jurisdictions of Australia: It deals with. such

controversial implieations of transplantation as:

.- the definition of braii'x death .

. the regime for denations or the substitution of a legal system of impliecf donation

. the gquestion.of donations by legal minors, under the age of 16, to siblings of
nen-regenerative tissues in the case of mortal need

. the use of organs.and. tissues from coroners’ cadavers for the production of serum,
in the name of a public interést wider than respect for- the bodily. integrity of the
dead. oL

The suceess of the implementation of -the Human Tissue Transplant report in several

jurisdietions of- Australia shows that progress can-be made in law reform concerning

bio-ethies, if the right techniques of expert and public consultation are earefully followed,

The success of that projéet- opens up .the possibilities for law reform work in many

associated areas of great sensitivity. These are neither hypothetical issues, nor are they

likely conveniently to go away. They are specially uncomfortable for politicians in the

lawmaking process because of the high emotions that they raise, “Yet unless the

democratic lawmaking system is to prove incompetent to handle such questions',' we shall

-continte. to have serious problems associated with bio-ethical queqnons posed for us by

the onrish of the technologists, I refer to such issues as:

. the growing use of artificial insemination by donor (AID)
. the use of foetal tissue for experiments
. the issue of euthanasia and the right of terminal patients in pain to elect to die or
not to have 'extraordinary medical means' applied to their survival
-« the predicament of doctors at the birth of a spina bifida child or a child born
grossly mentally retarded. The jury trial of Dr Leonard Arthur in England shows
that thi"s;"is fer from an academic question..




. the advance of genetic engineering

. the development of children by the processes of in vitro fertilisation which has
been picneered ir part by Professor Carl Wood and his team of scientists in
Melbourne. Australians have not been in the forefront of working out the legal
1mp11catwns of this development. Should IVF be confined to married couptes"
-Bhould freezmﬂ' and retention of the human embryo be permitted? If so, should it

- be permitted for up to 400 years, as is said to be technically possible? What should

. happe‘n“bn the death or diverce of the donor parents? Should surrogate parenthood
be permitted and if so, with what rights and duties? What are the implications for
the passing of property and for human identity? This is one ares ‘where our
seientifi’é.‘éapaeity has, so far, completely outstripped our legal ingenuity. Since
‘Professor Whalan's gddress which touched upon this topic & number of legal reports
have been- delivered in Australia -ineluding by the Vietorian -Law Reform
Commissioner (Professor Louis Waller) and by a committee in Queensiand chaired
by Justice Alan Demack.5

. the developmen_t of artificial intelligence; dncluding by the marmriage of computing
and biologizal sciences. We are now told that the next generation of space
exploration probes is likely to rely almost exclusively on computerised and
automated control systems based on artificial intelligence -

"MARRIAGE OF NEW TECHNOLOGIES

What is not :fully realised, especially amongst lawyers, isthat the ‘scientific”

developments 1 have mentioned are coming together in 2 marriage of technologies.
Already we “have ‘seen, during the last -decéde,; -the marriage of ecomputers and
telecommunications. The microchip  ha% been linked to the satellite, Software has been
linked by telefaesimile. Computers chatter away with computers on the other side of the
world. The infegrati'on “of infértnation-'teehnologie; in this way has demanded the
development of a new nomenclature. One French Minister, in apparent relatiation against
Franglais, devised- the word ‘tomputications' cbmputers linked by telecommunications.
But it is now increasingly ‘accepted that the word ‘'informaties' will embrace the marraige
of information technologies. Informancs poses new dangers, requiring legal responses. It is
one thing for 'm stand-to computer to collect data in a way more efficlent than the

" old-fashioned filing system Itis quite; another to dlstnbute that data widely, s0 that saY, .
personal information is available at thé fingertips of &" ‘thousand interrogators in different

parts of the country or on-the other side of the world.-A recognition of these dangers to
individual freedoms, national saféty and international cultural values has led to the search
for international ° guidelines that -can ‘be -adapted in - domestic - law.
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. It was one such segrch, in the Organisation for Economic_ Co-operation and Development,
that absorbed my energies in 1878-80 in the development of the guidetines on privacy and
- trans border data flows. Notably, that effort 'was rewarded with suesess, in the adoption
of the guidelines by the Council of the OECD. At this time, five years later; Australia is
one of three countries only in the OECD which has not -adopted the guidelines. The reason
--given has been thé need to consult the States. It is. an_uncenvineing reellson and,
constitutionally speaking, a quite unnecessary one: Yet it illustrates the difficulty we
have in-Australia in adjusting the languid law-making process of a federation to the
international necessities of rule-making = for a ..common, instantaneous universal
fast-movingtechnology. .

... oIf the ‘marriage of computers, and telecommunications .poses dilemmas in the
form of informaties, much more puzzling are-the problems now being presented by the
marriage of informaties and biotechnology. It is now clear that within the coming decade
the information teehnology industry and the life sciences will join together in.a new field,
one aspect- of which will. be molecular electronics. Companies such as the Mitsui
Corporation of Japan are already planning for. this 'marriage’ by acquiring a large stake in
both biotechnelogy and.micro-eleetronies. The objective is to turn living material into
bio~computers and to. use these bio-computers to engineer further living .material.f In
the future, it has been predicted, bic-computers will be partly engineered direetly into
living systems just as miecro-computers are engineered into mechanical systems: today.
Such bio-computers. ir;-ill monitor aetivity, adjuéf'per'formance,mspeed up or slow down
metabolic activity, transform living material into products. and perform numerous. other?-.; i
supervisory funetions. Sczentlsts are now even writing about the. day when computers,
made of living material, will automaticsally reproduce themselves, thereby blurring the
remaining distinetions between living and mechanical processes,

This merger of biotechnology and computer and communications technologies
has been discussed in & recent book called 'Algeny' by Jeremy. Rifkin. Rifkin concludes
that in the new era of 1nteraetma advanced technologies, the distinction between living
processes and mechanical processes will be blurred. He says that mankind in the future
will live in a world engineered and populated b the ereations of the new technology.
Rifkin claims that futurologists have: generally failed’ to perceive the full mgmﬁcance of
the interacting technolocr1es- ‘He says that people have tended to see the - computer'; .
revolution as nothing ‘more than a new method of orgamsmg information in the industrial .
age — a kind of sophisticated filing system. But it is Rifkin's thesis that the industrial age
reached . it apogee in the ,eﬁrly--‘.-f:'l-97[]s and that since that time we have entered the
post-industriel era. Because non-renewable energy is the organising material of the
industrial age, its depletion, early signs of which were shown te us in 1974, marks the end
of the economic era built from fossil fuels and meintained by them.
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On this view of history, the compuiqr caught the 'tmil end' of the industrial eras. It
stretched out the remaining years of that era by organising in & more efficient way the
information used in the industrial society. But the real importance of infermation is-yet to
be -gleaned. -It will come -in the intersction between the computer, communications
-:technology and the advances 'in biotechnology. Whereas the machine transformed
non~renewable energy sources into economic utilities, the marriage of the mierochip with
biological material w:Il transform that material into economic produets and processes.
- Precdictions are now bemc' made that by the time of the maturity of today's young people,
:.the bio-computer will be commonplace: By successfully engifieering living material into an
‘organic. computer that™can, reproduce itself; transformiTother living materidl ‘into
: “economic utilities and-even perhaps reason, humanity will BSSéJ;‘_t an even greater control
over-life Itself. Rifkin asserts that when the machines Teplaced musele power; mankind's
5 pereeptions - changed, -reflecting the mew method “of ofganisatioh. Derwin ‘eonstructed
“Nsdture in the image-of a logieal industrial machine, Now, ‘we are, in the -Gd§p§:1 according
to Rifkin, beginning to reconstruct Nature in the image'of an electronic ¢omputer. To the

"~ question 'how does nature operate?’, the new answer is that it operates in a manner

~similar to the eléctfonie computer, It IS this cybernetics; transferreéd from the informaties
~'field to Biolegy, that has helped to accelerate advanees in biotechnology. But it has also
laid the ground-‘work for the use of the eomputer to engmeer living tissue and in this way
to usher in an entirely new-era in ¢ivilisation.. =~ - v . Y

Machines for making short:le'ngths of DNA have been available since early 1980.
They rely on computer controlied pumps to mix nueleotides and the: ehemical agents which
help them to bind together. Different chemical processes for bonding nucleotides have
been used to speed up manufacturing. Laborious tasks like purifying these DNA.pieces and
stitehing them together in the long chains needed to make products such as insulin are
still not fully-automated.” However; -although the machines for this process oniy‘ came
on to the market in 1980, already sbout ‘a dozen firms sell DNA-making machines, half of
them since the beginning-of .1984. They include drugs and instrument manufactuters,
particulariy in the United States, the United Kingdom and the 'Federal Republie of
Germany As the Economist proclaims, somewhat. inelegantly but \mn;lly, the the 'chip’ has
married the "bug'.

The genetic engineering-induﬁlry is stilt fairly crude. But it iscelear that a new
era has begum. The interaction of informatics, biotechnology and. energy sciences is not
fully understood. The implications: of this interaction for society are but dimly gleaned.
The point to be made is that the secientific development which we have so far seen as an
adjunct. to the mechanies of the-industrial -society-must now,-inereasingly, bé seen as
profound nerw‘—developmentswith sarious implications for the role of the human being and
for the society in which he or she will live in harmony with new :'séi_'ence_and technology.

s

)
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THE INSTITUTIONAL IMPLICATIONS °

What are the implications of these developments for the lawyer-and the law
reformer? Clearly. they inelude the institutional implieation of whether our society'é:
law-making and law-sdministering institutions can cope with the many consequences of
such radical and rapid change.

_-:A-t' one-level, ‘the issue is-whether judges, and for that matter juries, most of
them. 'technically  illiterate’® can copé with - advanced technology .through- the legal
process. We have recently seen large public debates about this issue in the eantext of the

.- Chamberlain trial and appeals — with suggestions by-a number of distinguished seientists

of the need for new -procedures. and’ possibly new-—institutions-;to "assess :complex and
disputed scientific ‘testimony. Legislation has recently been introduced into the House of
Lords in England to require a pretrial notification of scientifie testimony. This legislation
is said to follow.the frustration of the Crown at the scientific evidence ad’dhced- in the
triat of Dr .Leonard Arthur.. Some. writers urge . vigorously the limits- .of . judieial
competence.? Other observers suggest the creation -of .a special 'seience court' to assist
courts; agencies and legislatures to .decide complex -policy issues in-greas requiring
detailed scientifie -expertise,- Such a science court, utilising’ primarily- scientists and
experts, offers one solution. But it is premised on the belief that seientific questions may

be extracted from questions of value in policy. In issues involving scientific uneertainty; a .

science court would explore the purelj scientifie elemnents of the debate. It would produce
an opinion- expressing: a. probability statement about the -extent of scientific
uncertainty.10

More fundamentally, however, there remains the issue of how our society's law
reforming process. will reaet to the social implications of the new technology ~- including
the marriage of new-technologies. In short, ean our-ancient institutions of Parliament, the
Executive Government and the courts cope with the dynamies and complexity of tqc}'hy’s

-seience and technology as it affeets society?

e -

Clearly there are a number of problems:

- The first is to train lawyers who are alert to, knowledgeable about. 'affd Sympathetic
to the language and techniques of science end technology. This will not be easy.
Streeming in -education begins, in Australian schools, at an early age. Joint
law/science or law/computing or law/biology ‘courses are not common. Yet ‘there
have been a number of healthy developments. Monash University has established its
Centr'e"‘—‘for Bioethies in which lawyers, philosophers, theologians and medical
scientists . come together for “Zregular dialogue.

L
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- The University of New South Weles has recently announced the establishment of a

Centre for the study of interacting science and the law. The University of

- Tesmania has taken the forward-loeking step of appointing-Dr Roger Brown of the

NSW:Institute of Technology to a Chair of.Law, with the expeectation that he will
there- advance his interests in law and information science. It. was Dr Brown who
inaugurated the Journal of Law and Information Science. As well, societies for

eomputers and the law have been inaugurated in many 'of the jurisdictions of
Australia. ‘Medico-legal societies are beginning to examine the puzzling legal
problems presented by biotechnology. Unless a futire generation of lawyers can be
trained who are alert to the implications of seience and technology, interested and
able to respond to the developments, the law's voice ‘Will be 'muted and its response
inadequate to the’ challenges that are posed because many of these challenges will
simply not beseen, - - - - N

A second problem s the lack of institutiopal means of responding to these
cha]lenges'jn'.'dn' arderly, efficient and ‘prompt way. The Australian Law Reform
Commission received ' references on privacy protection - and human tissue
tr-ansplanta-tion...'The Vietorian Law Reform Commissioner is Chairman of a

" eommittee on abnormal conception. The Deputy Chairman of the New South Wales

Law Reform Commission chairs a committee on similar topies in New South Wales,
Justice Alan-Demack presided in a like committee in:Queensland. Justice Howard
Zelling cha’ired”‘the committee on solar‘energy and the law 'in South Australia. The
tasks of ex&mmmg the social and legal -implications of fast“moving scienee fall to

different bodies at different levels of government. ‘Sometimes ‘we fail to address - :

the problems altogether;.or do so in a most tardy fashion. Sometimes we address
the problems repeatedly, because we have failed to secure & national examination
and: proceed,-instead, with repetitious examinations in the various States. When the
Australian - Law Reform: Commission delivered :its-.report -on. human tissue
transplants it.drew-attention to the need for an examination of the law on in vitro
fertilisation, It invited a further reference to'it on that subjeet, if it was the wish
of the government that the matter should be dealt with. In the event no such
reference was given. It was left to States -of:.Australia to develop their own
spproaches. The resuit has been a mulntude of inquiries. There are, of ~ourse,
advantages: in. diversity. Indeed- 1t lS one of the great advantages of the Federal

system of govemment. By the same token there are also advantages in epproachmg -
in a national way.problems which are not d:stmgulshable in-any significant way’

from State to State. Such-national serutiny ean produce more ample resources and
help to promote & hationaidébate of the issues raised. The difficulty is that many
of the science/law questions are not readily identifiable as Federal matters under
our 1sm Constitution.
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Yet unless we can develop national institutions to provide uniform responses, we
run the risk of squandering scarce resources, repeating work already done
elsewhere, fziling to mobilise eommunity -opinicn adéquately and failing to secure
the best possible intell;etual and other resources to the task. I believe that the
success of the Australian Law Reform Commission's endeavour. in its report on
human tissue transplants illustrates that even difficult questions affecting the
interaction of science and law can be dealt with at a national level. Model laws can
be prepared vand then -offered to State -and Territory Governments for adoption
* throughout the -eountry, with or without modifieations. Given, the large number of
problems that ai-e not_being attended to, cost-effectiveness suggests that a new
nationsal approach of this kind is sorely needed, )

Indeed,- instead of proceeding with references -to ad hoc inquiries or even to
standing law reform commissions, respect- for the complexity of the issues being
raised, their number and the need for interdisciplinary responses, may suggest that
a new mst1tunon is needed. This would be not a science course but & science/law
commission: Such a body would not be_dominated. (2s law reform agencies
inevitably are) ,,by lawyers but- would involve a more. appropriate. mixture of
lawyers,  scientists- and .experts. with other - specialist- skills... The -Australian Law
Reform ~Commission, in 2 quest for such gn institutional arrangement, always
secures the appointment of-experts appropriate to the. discipline involved in the
matter under .consideration. Thus- in the privacy reference .experts on computers
were appointed- ‘as consultants. In the human tissue transplants reference, experts
in :transplaﬂtat-iq!i surgery--r were appointed as; consul-ténts. In the projeet on 2
defamation law feform, experts in communications technology were appeinted. But
it is one thing to be a -consultant and another to be a full member of the
decision-making" body, It is -also important, with- the marriage of differing
technologies, that:expérts should be. brought together able to. perceive, to
anticipate as Professor Whelan proposed, and to respond to the needs for legal
change presented by fast-moving science. and technology. I realise the resistance
that exists nowadays to the appointment of still more quangos and advisory bodies.
Yet the number, complexity and urgeney of maq}_t,:_of .the science/law questions are
such that traditional law reforming agencies, ﬁeaded by judges and overwhelmingly
peopled by lawyers, may hot always be the best instruments for percewmg and
responding to sclentnﬁe develogmenta as they af l'ect soclety andits Iaws. E ‘
Even if-the appropmate law- reforming ageney. ©an be established, the problem
remains of moving th_e proposals- along with due speed, Movement through the
courts or through advisory:commissions, where the. issues are novel and complex,
tends ) to - he slow.
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Yet even when those bodies have [made their decision, parliamentary responses may
be slower still. The institution of Parliament is not well geared to the urgent
necessities of law reform in a time of rapid change. The priorities of government
) business-tend to lie elsewhere. The facilities for private members' legislation aré
- -~ poor in Australia. Difficult and technical problems tend to go to the bottom of the
pile. Rare is the Member of Parliament wheo is willing to champion law reform
needed to deal with aspects of technological change. Often those mspects are
c_oniélex,~ technical and sometimes even boring. Often they are acutely sensitive, as
~illustrated in numerous biotechnical issues. Insofar-.as there is a response, it is
often.a response which seeks to preserve the status quo and-reacts antipathetically
- to seientifie developments. The possible use of foetal tissue is a case in point. So is
the possible development of cloning in the human speéfes and the marriage of
informatiecs and biotechnology to which I have referred. These are developments
- that cause fright in many cireles. And the response. to fear may be elther repid
retreat or heavy-handed, insensitive interference. ; Co
. There is-a fifth problem. It is the tendency to offer solution to complex and novel
issues: preéented by science and -technology to the law, without due regard to
- articulated guiding prineiples. It is very easy, when difficult and unprecedented
problems are posed, to lapse into a series of ad hoe decisions without the benefit of
adequate time or resources for clear conceptual.thinking, In the field of in vitro
fertilisation, : for -example, thére ,__is. a-danger that solutions will be offered when
- represent little.more than the idiosynecratic- opinions of a group of :community
representatives. Perhaps we. eannot do better. But it is, for example, -questionable
as to why in vitro fertilisation should:

. be confined to married couples, when stable non-married relationships are being

increasingly recognised- and respected-in our legal system; -

- be postponed until other efforts have been tried — when every year of delay
may diminish the possibilities of success. The requirement of delay may be
nothing more than evidence of besic ambivalence to the technique of in vitro
fertilisation. Do it. But do not do it too much.

I do not suggest it is easy to find g'uidind principles, ‘The debate about the
fundamental values of law reform is a large and controversial one. Nowhere is it more so
than when novel and ill-understeod developments of technology pose urgent problems for
the legal system. Should cloning be forbidden? Who should decide whether a grossly
‘deformed and retarded neonate should die? By what prineiple should evidence secured by
illegal telephonic interception be evailable in the courts? What exceptions should be
provided to the right of secess by data subjects to computerised personal data? Ad hoe
solutions ean be offered to these questions, but they are less likely to last and to form a
coherent body of law reform than a well-thought-out proposal Tounded on principle and
adequate coneeptual thinking. o

LT
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CONCLUSIONS
The great science eommunicator Jacob Bronowski said that the world today is

fuelled and engined by science. To ignore this, he claimed, was to walk with eyes open to
slavery. This is an uncomfortable .message for the law. Lawyers tend, as a group, to be

‘uncomfortable with science and technology. Uncomiortably for lawyers, the &ge of poetry

and words has been replaced by the age of interplanetary travel, microchips and DNA.

The first faltering institutional steps have been taken to provide a response to
the advance of seience and technology as it impacts the legal system. Some answers are

- -offered in the .courts. Law reforminz agencies and temporary ad hoe eommittees are

offering other answers to broader questions.

But the issue re'r'nains whether lawyers will be able, by dint of their treining, to
perceive the issues that have..to be sclved in time; whether they wili have the
multidieiplinary institutions to help provide the response; whether even if they do, the
law-making processes of Parliament will be able -to. respond- at-adequate speed and to
adapt, as advances require adaptation; and whether: the laws proposed will be anything
more than ad hoc ruminations of an indiosyneratic quality.

It is later than we think. We are in:an Indian Summer of the law and our
law-making institutions. They -were :de\-.reléped in earlier, simpler, more languid times.
There must be doubt that they can respond to the challenge of seience and technelogy
today. Forthe health of our soelety and the Rule of Law, it is-important that lawyers and
other citizens should give careful thought to the -institutional question for it far
transcends in importanee any particular issue of the science/law dialogue.
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