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STANDING AND THE ENVIRONMENT

When people of different cultures or langugges meet, it is inevitable that
problems of communication will arise. Concepts aré never quite the same. Words often
have. a slightly different connotation in different cultures. So it is’ when disciplines
_interseét. Particﬁlm%ly will this be so if one diseipline ‘isA_ the law, encrusted by the
principles developed. over eight eenturies and expressed in language, often impérfect &nd
imprecise. ; :

The- concemn of ;t.he,. Section on-Environmental Studies is broad and deep, as
illustrated by the Section 40 program for the 1984 ANZAAS Congress. It ranges from
study of the impaect on the environment of publi;_sector end private é-cctor derisions. It
includes examination of economie relationships and consideration of the development of
national enerzy and national conservation strategies. In these discussions, the law is a
mere handmaiden. The law can help the communityf‘arnd' its public and private agencies to
advance particular energy policies and conserve the environment. But the law ¢an also
- present an impediment to vigorous_‘é;ld pLxSlic-lsé-iritEd protection of the environment. This
may be so.where: ;- ¢ ?-%_'*_ y - IR _

R
Cana ot

. the law is siient, where it'should articulate modern community values:

. the law is out of date, Feflecting the earlier values of Australian society: that big
is beautiful, that chimneys are more beautiful than trees and that the barren
waét.c;-lzlnd of suburbia is most beautiful of all; - ‘

. the law, though providing substantive proteetions, eantot be enforced because of

procedural difficulties in activiting the protective mission of the courts.
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It is this last mentioned problem whieh justifies examination of an otherwise technical,

relatively uninteresting and exotic comer of the legal mosaie : the law of standing. Let

there be no doubt that this law is very relevant to the protection of the environment.

Take the following two cases!:

. .Lake Pedder. In 1372 there was a major controversy regarding the proposal of the

Tasmanian Hydro-Eleetrie Authority, a State Government instrumentality, to flood
Lake Pedder. Conservaticnists were advised that the proposed action was ijllegal
and sought a fiat from the Tasmanian Attorney-Gerigral to allow & challenge. This
they did -because no conservationist as such had standing or the legal right to
challenge the legality of the flooding before the courts, The Attorney-General (Mr
Mervyn Everett, recently appointed . Chairman of the Interstate Commission,
gnnounced that he would grant a fiat. However, the Tasmanian Cabinet intervened
and instructed him to the contrary. He resigned and was replaced by the Premier
who refused the fiat. In the result the courts were given no opportunity to rule on
the lezality of the work. Lake Pedder was flocded.

. Mining at Mt Edna..The Mt Edna Recreation Reserve -in Queensland contains

llimestone' caves. Some time after mining leases were granted, conservationists
applied to the Queensland Attorney-General for a fiat to enable injunction
proceédings. This they did because they did not enjoy the standing or legal right to
challenge the legality.of the grant -of mining leases. It must be stressed that the
challenge was not simply based on the objection on environmental grounds. It was
based upon an dlleged breach of the law of the land. The environmentalists
contended that the grant of the leases in a recreation reserve was in breach of the
Mining Act. Their application was made in December 18735. The-u_Attorney—General
for Queensland requested further information. This information, including Counsel's
opinion as to the yarious heads of invalidity, was supplied. However, in ‘June_i::IM?

.. an Order in Counecil was published under which the reservation of the land as a
" ““pecreation reserve was revoked. This destroyed the legal basis of the proposed legal

challenge. A week later the Attorney-General refused his fiat; offering no reasons.

Cases such as these, and- other cases.coming before the Australian and overseas courts, .,

led to a coneern that the law of standing provided an unj&gt impediment to environmental

and other actions. By preventing the enforcement of the Rule of Law, it could nlso be

seen as undermining an important principle 'of- our society. In 1977 the Federal

Attorney-General asked the Australian Law Referm Commission to inquire into the law

governing 's-tanding to sue in Federal and other courts whilst exercising Federal

jurisdiction.? , %
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The project was initiated by Mr Murray Wileox QC, then a full-time Commissioner of the
Australian Law Reform Commission. By a happy turn of the wheel of history, Mr Wilcox,
at one time President of the Australian Conservation Foundation, was last week sworn in
as a Judge-of the Federal Court of Australia.

- The Law Reform Commission's discussion paper on reform of the law of
standing was issued in 1$77. Subsequently public hearings were held. In the intervening
yéars a number of decisions and legislative and other initiatives have occurred. Two
leading decisions have been delivered by the High Court of Australia, ﬁamely the
Australian Conservation Foundation cased and the Onus cased In the first case the
High Court ventured a-test for standing which was apparently wider than thet oifered in
earlier English decisions. In the latter, the court reversed decisions of the Supreme Court

" of Victoria, holding that Aboriginal appellants were not.shown to lack standing as
custodians of relies on land to be developed for industrial use. In the legislative sphere,
novel and innovative reforms of environmental law. to broaden the basis of. standing before
the Land and Environment Court-of New South Wales, have swept aside muech of the old
law of standing. So-far there have been no untoward effects. However, the law of standing
assists elsewhere. The Australian Law Reform Commission's report on reform. of the law
of standing is in final draft form and will be delivered to the Attorney-General later this
year. : - .

The purpose :of this paper is to examine why it is thét such a legal impediment- '
developed. If this ean be understoed, it may be possible to understand the directions that
reform should take. Reform to enhance the right of individuals to-challenge environmental

" developments will not be the whole answer to-an in;tproved Australian environment. It will
be no substitute for the de\ielopmen’c of national and regional environmental policies. It
will be no substitute for the provision of funds for th“e- protection and imbmvement of the
environment. It will be no altemative to community awareness, sympathy and support for
retaining our unique envi'rdnment_ in Australia, It will be no excuse for failing to provide
substantive rules, institutions and personnel for the better defence of our environment.
But national strategies, community edueation, adequate funding, substantive laws,
institutions and personnel for the proteétioﬁ' of the Australian environment may
occasionally be stimulateg by Benefi_c_ia_l deeisions of the courts upholding the current law.,
Getting to the courts is a prerequisite for the enforc':if.-i-‘ﬁ;gnt of the law. This explains the
importance of the law of standing. I shall now seek to explain how the law developed. how
it has lately been modified by leading cases and how reform might enlarge the seope of
legal standing before the courts in this country.



TE  JATIONALE OF STANDING LAW

Locus standi or standing to sue is the 'right of an individual or group .;. to have
a court enter upon an adjudication of the issue brought before that eourt.S The
orthodox test applied by Australian courts for many years in determining, in public law
cases, whether the plaintiff could biFing an action before the court, was Justice Buckley's
formulatior in Boveev Paddington Borough Cduneilf; -

A plaintiff ean sue without ‘joining the Attorney-General in two cases: first,
_where the interference with the publie right is such that some private right of
"his 1s af the same time interferred with ... and, secondly, where no private right

is interfered with, but -the plaintiff in respect of his public right, suffers special

-damage peculiar to himself-from the interference with the ‘puﬂﬁc'right;

Australian courts and legislatures were until qirite recently -content with the
legal -and political theory behind the English rules as to-'standing’. This theory asgerted
that it was not for a private individual to enforee laws operating gererally for the benefit
of the community, unless he had some particular stake in the issue which took his interest
beyond that of an ordinary taxpayer, citizen or member of the publie. If his’interest was
sfmply. in this last eategory, he required {certain specific statutory exceptions apart) the
approval or ﬁ_g_t_ of'the Attorney-General, who could be takgn to represent the generali
publie interest, before being heard by the court. Strong feelings and even gross il'tegalitiy'
or unlawfulness were not encugh. The Attorney-General's fial was necessary to assure
that it was appropriate in a. wider community interest to entertain the plaintiff's
challenge. Hence the need of the -litigants in the ceses mentioned to seek the fiat
respectively of the Tasmanian and Queensland Attorneys-General,

Justice Murphy has declared that this rule of standing was a mere ‘judicial
invention'.? If so, the ‘invention' developed over many years. And it has lasted many
years. Though few judges paused to identify the policy reasons behind the requirements of
'standing’, it should not be thought that the rule - whether in environmental or other
-litigation - was simply developed by ;:anta'nke'rous éonservatives, described by one judge
recently as 'bewigged;_-rel,icé of .a.bygone era'.8 If they had stopped to identify thie:
reasons for the stdhding requirement they might’ h'ii;v‘e' offered some at least of the
followiny:




Adyersarv_system. The: trial system we have inherited from England depends
larfgely for its suceess upen well-matched adversaries, with a motivation sufficient

td ensure that the issues will be refined and presented with vigour to the court and
an interest such.that the issue will be eclearly defined. The requirement of a
personal interest or specific stake in the outcome of the litigation could be seen as
the best guarantez of this. '

Floodzates. Fear is always expressed about a flood of litigants troubling busy
judges and lnconvemencmﬁ' distracted fellow cltlzens, with expensive litigation on
issues in they have no material elaim but simply- an 1deolog1cal, intellectual or
political concern.

Political: Such general politieal, ph]losophlcal or 1deologlcal questions, it is argued,
should be handled--through more representative organs of government than the
unrepresentative and unrespensive judieiary. In inter-partes litigation, the courts
can come té grips with narrow issues, susceptible of curial resolutidn;-Questions of
a broader character - such as are often involved in environmental cases ~ should,
gecording to this ~view, be: dealt with elsewhere: in less expensive, Iess
time-consuming, less frightening and more flexible procedures of decision-making,
‘more responsive to- the public interest. Moreover, in environmental cases
especially complex questions not appropriate for*the courts may be raised. These
include decisionis on scientific and technical controversies, risks, multiple parties'
‘disputes,'muttiple cholce deeisions, distributions of gains and losses and so on.
Reserve. There was probably. a further semi-political factor. We all know of the
English -characteristic of --'reserve’. It' is not- only a ‘personal hnd national
characteristie. It tends to affect institutions. It is relevant to our liberties. The
English eoncept of keeping the State out of the life of ordiﬁ:‘ary' ci‘;izens is very
much- reflected in. our accusatorial eriminal justice system. It influenced, I believe,
the notion that litigation was & bad and undesirable thing and should not be
encouraged. It affected the judieial attitude that jud'_}es should not make orﬁers,
. fussing about to ensure that the law was always enforced, unless there was a good
}'ez-:son for them to do so in the instant case, The impediment of 'standing' was
merely one incident of this attitude.

Ecanomics. A further consideration was the cost of litigation, both direct and
indirect for the parties involved and for the whole community. Stﬂndmﬂ' rules were
secn as5 a guarantee that the cost- rules would be observed by a viable party.
Opponents should not be dragged into court without a fair measure of assurance
that tﬁey would get most of their costs from an interested party if they succeeded.
Hypothetical and community litigants might not be as safe for costs as litigants

with a personal stake in the case. .



Judicial psychology, Then there is the issue of the psychology of the Bench. Judges,

it is said, are a generally conservative breed who, at least in the Anglo-Australian
tradition, dislike broad poliey questions such as are more overtly raised if the
preconditions of standing are :elaxed.lo In these circumstances, the standing
requirement represents & handy means of postponing & diffieult poliey question to
another place (the Legislature or the Executive) or to another time (some other
juage who has no excuse but to deal with the substantive issue). This tendency to
resort to the law of standing as an escape hateh or to overlook it where a case can
be dismissed on the merits was referred to by Justite Murphy :in the Onus case.
According to him: ‘

Often ... where a plaintiff seeks to have lxtlgated an issue whieh-is awkward

because it questions .dominant social institutions. or relationships, standmg
~ looms large.ll : 7

* ‘Alternatives, Quite apart from urging politiesl, administrative and other
non-judicial alternatives.to wider standing, many lawyers and even more judges
might consider that the .present law is adequate or could be appropriately
developed with a little imagination. Test cases, the development of amicus curiae
proceedings or the expansion of advisory opinions might be seen as a preferable
way ashead, rather than expanding the rights of private litigants.

* Constitutional. A constitutional lmpedxment to reform, at least in Federal courts,
has been hinted at and reserved by at least Justice Mason in-the High Court. By
inference, this must raise the issue of whether Parliament ean intrude into the
judicial realm and tell the court who will be heard in litigation. The constitutional
requirement that courts adjudicate on a 'matter' may imply some limitations. This
issue has also been debated in the United States.

* Institutional law reform: Another reason offered by some Justices for leaving the

general law of standing as it is has been the action.of the Executive Government in
referring reform to the Law Reform Commission, in a process of conslltation and
.. publie debate which is. said to be more eppropriate than ecurial inventive.ess.
"A""'Crltlcs, however, have pointed to the uncertamty, and certainly the slow pace, of
much institutional law reform.

What I am suggesting is that varicus factors, some only.i-df which 1 have
mentioned, have contributed to the development or lack of development of Australia's law

on standing. But a number of considerations have lately contributed to calls for change.
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1Iistorieal. The first is a growing realisation that the individualistic philosophy of
rights' of the 18th Century must now give way to legal reforms to permit
representation for more ‘diffuse' interests, particularly in areas of eonsumer or
environmentat protection.!® The law, reflecting, as it tends to co, earlier times,
continues to. refleet the society in which -cconomie interests predominate. Only
recently have changed values begun to develop. Now the moves are afoot to reflect
‘thanging s&eial values in the law. Juétice Stewart in the United States Supreme
Court put this thought well: .
Aesthetic and environmental well-being, like economie well-being, are
important ingredients of the quality of life in our society, and the fact that
‘ particulai' environmental interests are shared by the many rather then the few
does nof make them less deserving of legal protection through the judicial
process.13 . ' o
Political. :Muri;ay Wilcox has peinted to the political movement that is leading to
greater pﬁblie participation in government generally and in administrative deeision
making in particular.!4 Even the recent debate about a special Australian
doctrine of responsibility of Ministers is relevant here. Ministers. are no longer
responsible to the Parliament and thence to the electorate for the mistakes and
miseonduet of individual government officials. Everyone agrees. that. it is necessary
to build new checks-and balances to ensure that the law:of theland is observed and
that administrators who fail to-do so ere made’ ac‘coqntable'somewhere. This is

essentially the:philosophy behind the new Federal administrative law.!5 It is the

principle that is leading to demands that environmental -and like deeisions should
not be made ‘by bureaucracies behind closed deors but should be publicly
accountable - including: by scrutiny ggainst laws passed for the protection of the
general public.18 To those who say that the general public can look to the
Attorney-General and the issue of a fiat in a;p'ro yriate cases and who suggest that
the :\-ttomey-Ge_r}_eral= has a separate non—pofitical functior in our democracy to
uphold the law, one need only refer to the eases mentioned above. 17 Anvone with
lingering doubts should read the pamphlet 'Erosion of the Judicial Process' by MJ

Ely reflecting on the efforts to get a fiat to test government aid to chureh schools
in Australia against Section 116 of the Australian Constitution.18 Whatever one's

philosophy about:State-gid,.the tale of prevarication, buck-passing, and politica],

expediency toid in that stéry reflects littié" eredit upon our constitutionat
government, the rule of law and-the administration of justice in this-country. The
effort to get a fiat beghn in 1957 and only succeeded through chance factors in
Victoria in 1973, Only one fiat has ever been granted by the Commonwealth
Attorney-General to permit serutiny of the lerality of Commonwenlth aetion. This

history prompted even the normally eircumspeet Justice Gibbs to comment:



I would ... think it somewhat visionary to thim. that the citizens of a State
could confidently rely upen the Commonwenlth to protect them against
unconstitutional action for which the Commonwenlth itself was responsible.’18

* Floodgates. So far as the ‘idle and whimsical plaintiff* who 'litigates for a lark:20
is coneerned, it is now generally conceded that the costs, "delays and other
impediments to litigation are, in terms of social poliey (individual cases apart)
sufficient protection against foolish, nuisance litigation. Other protections exist,
including the court's power to strike out frivolous and vexatious litigation, orders
for costs and the general judicial control of proceedings, to say nothing of the
tremendous advantage in litigation of those publie and private litigants flush with
funds, when compared to pﬁblicly spirited groups and individuals. -

* Alternatives: So far. as development of alternatives to enhanced standing is
concerned, present procedures limit intervention and amicus curiae litigants and in
any case restriet”them to reacting not initiating proceedings. Coenstitutional
limitations have been interpreted to restrict the availability of advisory opinions -
a matter shortly to be considered by the Censtitutional Convention. Test cases
-«depend 'too much upon the availability of particular litigants and their willingness
to press through with what is often, for them, 2 harrowing ordeal. Furthermore, in
muech envircnmental litigation no test litigant with a special interest can be found.
And the:laws of champerty and maintenance may still present an impediment to
organising lawfully an appropriate test case.

THE AUSTRALIAN CASES

It is against a background of the understanding of the issues that are involved in
reform of the law of standing, that I turn to-the recent Australian decisions. The starting
point is the Australian Conscrvation Foundation case.2l The: Foundation brought
proceedings against the Commeonwealth and others challenging the validity of dEClSIO['IS to
: anpmve a proposal by .a& Japanese company to establish g tourlst resort’ in Central
Queensland or to approve exchange control transaetions connected with the proposal.
Deeclarations were sought that there had been a failure to comply with the Environment
Protection {Impact of Proposals) Act 1974 and an iﬁjt:nction was sought. On preliminary
objection, Justice Aiekin found that the Foundation had no standing. On appeal the full
High Court by a majority {Justice Murphy dissenting) affirmed this view., The [lirst
principle in the Bovee test was applied by the Gourt, the majority being able to find no
suggestion that the legislation relied upon ereated private rights enforeeahle by private
individuals wi_!._ljout a fiat of the Attorney-General.
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“Turning to the second limb of the Boyce test, Justice Gibbs proposed =a
reformulation. As this reformulation was accepted by the majority and has been
-~ reaffirmed in the later Onus case, it {s important to state it. It was seen by some early

commentators as a'liberalisation of the Boyce requirement:

[T)he formulation in ... B_o:ﬁe_ is not altogether satisfactory. Indeed the words
... used’@re apt to be misleading. [R]eference to "special damage" cannot be

limited to actual pecuniary lcss, and the words "peculiar to himself ‘do not

mesan that the plaintiff, and no one else, must have suffered damage. However,

the "éxpression "special damage peculiar to himself" in my opinion should be
-fegarded as equivalent in meaning to “having a special interest in the subject

matter-of the action” ... .[T1he broad test of special interest is, in-my opinion,
“the proper one to apply.22 - ! o

Later in his reasons, Justice Gibbs elaborated this-notion of ‘special interest®

{Aln interest for present -purposes, does not mean & mere intellectual or
emotional concern, A person is not interested within' the meaning of the rule,
unless he is likely ‘to gain some advantage, other than the satisfaction of
righting a “wrong, upholding a principle or winning a contest, if his action
suceeeds or to suffer some disadvantage, other than & sense of grievance or a
debt-for costs, If his action fails. A belief, howeveb.strongly felt, that-the law :
générally, or a particular law, should be observed, or that conduct of a
particular kind should he prevented does not’suffice to give its possessor locus
standi 23 -~ o

It is notable, and in accordance with our_j_udicial‘ tradition, that in approaching
the issue of forfiulation of the law of standing in the High Court of Australia, our Federal
supreme court, no effo'rt- was made to address overtly the poliey considerations which 1
have briefly sketched. Instead, the decision of an English judge sitting at first instance in
1903 is taken, because {requently applied, as. the starting point for the issue. His formulae
are analysed as if having the auth_cirii_v of 'législatfon. A variation in the language is
propesed, in mueh the:same way as an amendment would be offered to n_ﬁill passing:
through Parli‘ament.'and. the debate 1; cﬁnfincd withiti* the legal framework with which
lawyers, trained in our tradition, are familiar and comfortabie. Invitation by counsel for
the Foundation to utilise the dDportunity for a eompletely [resh reformulation of the
standing test was deelined. '
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The Australian Conservation Foundation decision was followed by the Nigh
Court in & number of cases. In Ingram v The Commonwealth24 Justice Gibbs held that

the plaintiff, who sought a declaration that the Commeonwesalth by supporting the SALT It
treaty was acting in breach of certain prineiples of intemational law, did.not have any
special interest in the subject matter of the action. In Day v Pinglen Pty Ltd25 the funl

High Cpuri in a joint j'udgment held that the pleintiff, whose view of Sydney Harbour
would be adversely affected by building activities on adjacent land, did have a special
interest because of 'the existence of an impending detriment threatened by an unlawful
_act.26 e L ) oz

In Wacando v The Commonwealthﬂ the. full ngh Court held that the

_plamtlff who was born. on Darnley Island and proposed to carry out certain commereial
activities on the seabed surrounding the island, had standing to elaim a decla_ratlon that it
did not'form part of the State of Queenslend. Most recently, in & deeision the report of
which [ have not seen, Justice Mason dismissed, for want of standing, a claim against the
Prime Minister and otﬁers by the Tasmanian Wilderness Society seeking to restrain Loan
Couneil activity relevant to the proposed dams in Tasmania.

But the most . sxg‘nlﬁcaﬂt recent ngh Court decision is Onus v Alcoa of

Austraha Limited. 23 This. was the cage in which two Aborigines, whose pecple had
occupied the Portland area since prehlstomc timed, sought an injunetion to restrain Aleoa

from carrying out works on land at Portland which would interfere with Aboriginal relies.
They claimed to be custedians of the relies according to the laws and customs of their
people and alleged a contravention of the Victorian Archeological and Aboriginel
Preservation Act 1972, The full High Court unanimously reversed decisions dismissing the
action on the ground of absence of standing. The Court coneluded that the appénants did
not have standing on the basis of interference with a private right. But a majority held
that they had established standing, on .the ground they had established a special interest in
- the subject matter of the action greater than that of other mere members of the puﬁlic.
How could this case be distinguished from the Australian Canservation Foundation case?
Justice Stephen offered this explanation:

The present appellants are members of a small community of AbBriginal people
very long associated with the Portland ares; the endangered relies are relies of
their ancestors' occupation of that area and possess for their community great
cultural and spiritual __ signifieance

Al
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. [Tlhe impertance of the relics to the appellants and their ultimate relationship
te the relies readily finds curial acceptance. It is to be distinguished, I think.
and will be perceived by courts as different in degree, both in terms of weight,
and, in particular, in terms of proximity from that conecern which a body of
conservat.ionists, however sincere, feels for the environment and its

protection.23.

[
After the first flush of pleasure expressed in some quarters concerning the

result of the Onus case and the directien it seemed to point had worn off, seholars began

the painful task of actually ‘analysing the reasons offered by the High Court Justices to

- see whether there was any important shift in articulated legal policy. Generally speaking,

eonclusions to date appear to be negative or at least pessimistie. Professor Blackshield
has suggested: C o

Any. fﬁvourable prospeet for ... wider claims [for public interest litigation]

must be found {paradoxically enough) in the highly unsatisfactory nature of the
Court's distinction between the claims of a localised Aboriginal group and of
the Conservation Foundation. Clesarly, the Court has given new impact to its
earlier statement that the test is 'broad' and *flexible' and the cases 'infinitely
various'-‘._:;_’:j._-‘The Court's responsiveness to comniunity - concern for lecitimate
Aboriginal elaims is thus central to the Alcoa decision. But that ‘means only
that in this:case {ir the words of Stephen J.) "thé importance of the-relies to
the appellants and their intimate relationship to the relies readily finds curial
aceceptance'.

Is it nothing' more than this? A reflection on the earlier policy considerations
might suggest that it is not.”Yet Justice Brennan was at pains in his decision in Omus to
deny that it was simply_,g matter of judieial diserstion - a judicial jucgling of the social
considerations in’volvea_. the aptness of the litizants and the timeliness of the case.
Difficult questions of 'degree’ may arise. But in  Justice Brennan's judgment these
questions must still be controlled by resert to ‘legal, principles’. In the present case, the
1972 Act. This assertion does not appoaf'to squzire up reacily with the eandid and
'steikingly percentive'30: observation of Justice Stephen to the effeet that there is:

No ready rule of thumb eapahle of mechanieal application; the eriterion of
'special interest’ supplies no such muia.
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According te Justice Stephen's view, there must in each case be a curial
assessment of the importance of the plaintiff's concern and his closeness to the subj_e_ct
matter. What for Justice Brennan was a question of no more than "legal prineiple’ was for
Justiee Stephen an indeterminate question of weight. As Professor Blackshield points out,
this latter approach represents the vehicle for the extension of legal rights whenever
courts-think this is appropriate and a brake when courts, for poliey reasons, decide not to
expand legally enforceable rights.

Similar e¢ritical observations have been offered-t')'?'_Peter Cashman in his review
of the subject in the context of the ereation in New South Wales of the Public Interest
Advocacy Centre, Obviously,.the impediment of standing may be an important obstacle to
the success of that Centre operating in fields far beyond environment protectien. S0 Mr
Cashman's eoncentration of the language on the High Court-Justices is. appmpriéte. He
points out that even Justice Murphy, who persisted with the liberal view he ‘had expressed
in the Australian Conservation Foundation ecase, 'felt unable, or disinclined, to shed the
shackles of precedent’ [to the extent of still requiring, as all the Justices did in Onus, that
a party must-have a special interest exceeding that of members of the public generally in
preventing breach of a publie right or in seeuring performance of a publie duty] .31

In a useful review of recent, cases in the Melbourne University Law Review,

Emilios Kyrou has also concluded that though -the High:Court in both the Conservation
Foundation and Onus cases believed that it.was liberalising the law of standing:

. Judging from the actual results of these cases, the writer is of the view that
the new test of 'special interest in the subjeet matter of the action' is unlikely
to have this effect ... After all, the Foundation' was not a 'mere busybody'. Its
objects of promotion of the conservation of the anvironmént were directly
affected by the actions of the defendants in that case and furthérmorg, the
Foundation had gone to the trouble of submitting comments in relation to the

e proposal, For these reasons, the Foundation could legitimately be said to
have had a more proximate interest than the public generally in ensuring. that
the Act and the administrative procedures in question were duly complied
with,32 o

According to this author, anyone who expeets radical changes in the gereral common law
relating to locus standi to flow {rom the adoption of the 'special interest' test by the High
Court is 'likely to be disappointed".33

il




- 13 —

-Whilst one auther has suggested that the failure to persuade the High Court of
- Australia to push the law of standing significantly forward was based upon the failure to
get the Court to tackle and concentrate upon the 'user test’ introduced in the United
States by the Sierra Club decision3® it seems more likely to me that Professor
Blackshield has got it right. With unarticulated policy concerns of the kind [ have listed in
this papér; the Court was not prepared to push the law of standing forward, save for a few
semantic changes which signal the general appropriatencss of standing reform - but not
yet, and not by the High Court, -

THE WAY AHEAD?

What then is the way ahead, especially for the Law Reform Ccmmissioﬁ which

has its reference on'this topic?
Various suggestions have been ‘madé-both for & broad front reform and for
special reform action’in the envircnmental area. The passage of Section 123 of thei N.5.W.
Environmental Planning and Assessment Aet 1979 indicates that legislative reform, at
least in particular areas, can be’ secured, Environmental lawyers - operating in an often
sensitive and contentious area - can teach other lawyers that reform of the law of
standing ean be gecontplished without the dire predieticns of the legal pessimists,
So far as reform on a broad front is eonecemed, a number of pmpdsuls have been’
offered: ’ ’ “ ‘ i

* Specified interestl P-mf"essarrsyké"s"ﬁas proposed that legis-l'étion should define a

number of partictnlai" interests which should suffice to establish standing on a
challenge by an indivi jual to & publie law, The interests he proposes are the effect
or possible effeet on (a) business or trade interests, (b) enjoyment of material
amenities, (e} en'joyment of personal liberty or (d) enjoyment of relationships with
close family members.3% But the difficulty of-any formula of such speecificity is
that it will be eriticised as unconceptual and will give rive to disputes about the
categories chosen. Of specifi-c rele\}dr{t;'e to‘the environment is that Professor
Sykes' categories fail I-to give protection to this growing community éoncern;;,
rofes§or Sykes desprired of 2 draughtsman nble to define precisely enough an
adequate standing ruie (or the environment.36
* Real concern. A secoz;ld”éiabroach is to adopt a new formuia of 'real concern' as
proposed by Dr G Tavlor.3? His aim was to get away from the formulae of
"interests’ used to date. The Law Reform Corn_:niss'im in its diseussion paper
elaborated this proposal by suggesting its formulation in a negative sense {viz that

any person should have standing unless the issuec was not a ‘real concern'to him.
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Secondly, the Commission proposed that it should be made plain that 'concern' is
not to be judged on traditional [property and economics] rutes.38 Althouzh this
approach has been praised by some commentators3? gnd although it might help
to overcome the 'wilderness of cases' whxch are 'riddled with. techniealities0 it
offers nothmg more than another category of indeterminate refereance which would
invite unarticulated policy decisions of the kind identified by Professor Blackshield
in the recefit Onus decision. i ‘

* Procedural checks. A third general propesal is that offered recently- by the Law
Reform -Commission of British Columbia. This would allow any member of the

publie 'to have a right to bring proceedings in respeet of public law, subject to
procedural qualifications. The first was that - the plaintiff should first have
approached the Attorney-General for a fiat. And the second- was that consent of
the .court would be sought. But the court would be required to give its léave to
proceed, unless it could be shown that there was no justiciable issue,4]

* QOpen door. The last proposal is, so .far as compatible with the Australian
Censtitution in Federal Courts, to abolish the standing impediment by statute and
to. permit 'any person' fo bring a justiciable issue- without -legal procedural
impediments. Supporters of. this approach are strong in the academie community,
They peint to the absence of the feared floods both under the New South Wales
environmental-legislation .and under consumer protection provisions in the Federal
Trade Practices Act.42 Mr Peter Cashman, speaking from the viewpoint of the
Public Interest. Advocacy Centre, urged a total rejeétion' of the Law -Reform -
Commission's e’ér}ier'approach in favour of the ‘open door policy:

To do otherwise would {a) perpetuate undesirable barriers to the courts; (b}
ensure that in many instances the courts would eontinue to he precccupied with
the identity of the prospective litigant rather than.the merits of the case; and
(e} give rise to never-ending litigation about the mesning and ambit of the
standing formﬁia. Other remedies and safeguards are more than adeguate to
guard against frivolous, vexatious, hypothetieal or non-justiciable issues.43
Outside New South Wales where 5123 Sf the Act hus,i in & bold stroke, achieved reform in
the special ares of envi"onm'ent'ﬂ Jiticration a number of suf;gestions for -reform have

lately been made. These, no doubt, reflect awareness ofthe delays inherent in waiting for
reform on 2 broad frent:
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Guardians. The first, is the suggestion that an enviconmental defendet or some kind
of environmental ombudsman should be- appointed who, by statute, is given
enhanced rights of standing and rebresenting the publie interest before the courts
and tribunals.4t This proposal is frequently coupled with suggestions for an
Environmental Bill of Rights3d that could be enforeed in the publie's name by
such a guardian. The suggestion is not without its erities. If such a watchdog would
merely ‘replace the sereening function of the Attorney-General in the
environmental ares, his existence would be, sccording to one commentator, 'of
questionable value'.26 Furthermore, it is poinfed out that in matters of
impertance to the public, eoncerned individuals are mote likeiy getively to combat
public oppression than a publie official who may be dependent upon the Executive
Government for resources, reappointment, honours and other blandishments.

Inanimate standing. The second possibility is suggested by some judieial and

academie writing in the United States. This would offer legal standin'g to inanimate
es well as animate things, permitting proceedings to be brought in eourt on behalf
of trees, forests, rivers and so on, the standing attaching not to the particular
natural person but to the inanimate objects. Justice Douglas in Sierra put it thus:
The eritical question of 'standing' would be simplified and also neatly put in
focus if we fashioned & federal rule that '#llowed environmental issues to be
litigated before federal agencies or federal courts-in the name of the inanimate
_ object about to be despoiled ... and where injury is the subject of publie
outrage.47 - - : - ' )
This theory was first. asserted by Christopher Stone in his well-known piece "Should
Trees have Standing?'.48 This - approach seems unlikely to attract curial
supporters in Ausiralia in view of the conservative approach to reform offered by
the High Court.

Bona fide bodies. A .more feasible' line of territory for judieial reform and

expansion of the law oi standing, not so far ‘very successful in Australia, is that

»--which would recognise the standing of bona fide representative bodies with objects
" relevant to the issue concerned in the litigation. This approach was embraced by

Lord Diptoek in IRC v National Federation of Seif-Emploved and Small Businesses
Limited9 when he observed: L
it would, in my view, be a grave lacunn in our system of publi¢ law if a pressure

group, like the Federation, or even a single publie spirited taxpayer. were
prevented by outdated technieal rules of loeus standi from bringing the matter
to the attention of the court to vindicate the rule of law and to get the
unlawful conduct stopped.®0

e
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Lo. Diploek's approach has now been followed By the Court of Appeal of New Zealand in
Environmental Defence Society Ine v South Pacifie Aluminium Limited (No. 3).31 The

Court held that two envircnmental proteetion soeieties had standing to begin proceedings
alleging that the Executive Government had not properly complied with certain statutory
procedures relating to the procurement of eonsent for the construetion of an aluminium
smelter:
[Tl1he proceedings challenge the lcgality of Government action. It is unrealistic
to expect the Attorney-General to do this and we See no reason why it should be
left to individuals directly affected to undertake the burden. In the exercise of
. the court's disereticn, responsible publie interest groups may be accepted as
having sufficient:standing under the National Development Act,52 )
There have been a few hints that ‘Australian courts would follow a similar line. In Vie toria,
the Supreme Court recognised the status of the National Trust to eppeal against the grant
of a building demolition permit.533 The Trust had objected to the application but it wes
granted by the responsible authority:- The Vietorian Town Planning Appeals Tribunal
dismissed the appeal on the ground that the-Trust was-not -within the statutory category of
'a person who, being an objector, feels aggrieved’. The Full Court of the Supreme Court of
Vietoria took into account. the objects.of -the Trusts and:its statutory recognition under
both Vietorian and Commonwealth lezislation in holding :that, in-furthering its objects, the
Trust eonstituted & ‘person who felt aggrieved This decisicn, liowever,-is to be contrasted
with a decision of the Victorian Environmental Protection- Appesals Board in the Corio Bay
case now reversed on appeal by the Victorian Full Supreme Court.34 Neverthetess, by
inference from the decision of the High Court in the Australian Ceonservation Foundation
case, the objects of the Foundation and the faet that it represented thousands of
Australians concerned with the environment, was insufficient 'n the general law to
activate a discretion to afford standing to it. Nonetheless, the developing autuority in the
highest courts of England and New Zealand must give encouragement to the persistent,
inclu-d.‘ing- those who eppear for responsible, widely representative—..énvironmental hodies
with objects that are relevant to the litigation.

CONCLUSION

In this paper, 1 have sought to identify some of the poliey considerations which
have stood in the way of judicial expansion of the law of standing. I have alszo sought to
identify factors whieh are continuing to apply reform pressure. Recent decisions of the
High Court bf Australia, whitst superficially suggesting liberalisation of the standing
rules, do not, on close inspection, give much cause for op:imis:ir"i that access to the courts

in Australia will be greatly expanded by judicial reform.




Nt ‘o they suggest.that the 'technical legal barrier of standing' will be removed by the
courts themselves. The law of 'standing' rem:;ins as a barrier at the gate to the courts. It
is not a particularly pernicious.law. But it developed in earlier times to meet earlier
problems - whether real or pereeived. Times are changing. Most people would now believe
that it is better that justiciable lewal questions should be capabl‘e of being resolved in
courts, rather than on the streets or by other non-peaceful means. The way ahead, both
for enhanced standing in environmental cases and generally, would seem to suggest a
liberalisation of present Australian standing rules. The precise direction to be taken is a
matier for controversy. Reforms of environmental law in New. South Wales point the way.
The Australian Law Reform Commission will endeavour to offer its solution to the
controversy when it deliyérs. its report later in 1984. The report will have relevance for
.emJ'imnmen'l_:al protection. More fundamentally, it will have relevance to the role of the
courts, of judges and of lawyers in 21st Century Australia. :
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