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. The'Hon Justice MD Kirby CMG:*

INCREASED TRADE, INCREASED DISPUTES.

In July 1983, at the invitation-of the New Zealand I-..égal Research. Foundation, I’
presented a paper t0 & seminar in Auckland on the Closer Economic Relations Agreement

(CER Agreement') between Australia-and New Zealand-l' In “my :paper? I called
attention to the terms of the agreement signed in Canberra on 28 Mareh 1983, shortly
wafter the election, of. the Hawke Government. The ‘terms were: those négotiated, on the

- part-of ‘Australia, by the:.Fraser Government, notably-by Mr.JD :Anthony: The agreement
- denls.principally: with -the. reduction and elimination of-tariff and. non-tariff barriers to
='trade between-the two.countrigs. Wider initiatives of-co-operation. between Australia and

New Zeealand are.referred-to. _in,provigiohs which, for example,. state: that.an objective of

‘the Agreement. is. 'to. strengthen the broader relationship between. Australia and- New

Zealand,3 -‘The CER _;Agree_ment,.goes well. .beyond traditional -congerns .of trade

“.agreements between sovereign countries. Deliberately, it establishes.a basis for moving

beyond the treatment.of..goods .at- national borders to trade-related ‘issues, . wherever

arising as between the two countries and: their residents. Specifically a. number.of _.'_segond

-/ generation' issues. are identified, including. harmonisation on matters such as restrictive

trade practices?, co-operation -in “investment; marketing, movement of.people, tourism
and transport-and taxation and company-law.? .. oo - e omo L

. The CER: Agreement does-.nét;establish-an~-interjurisdiction_al_;,j:ifiﬂét or tribunal
to resolye disputes having. connections with both -jurisdietions. -Such-.interjurisdictional
bodies are not uncommon in agreements of this kind.6 - - L e

Three things at least are ciear from a consideration of the CER Agreement.

First, it is éiﬁ{ply a start on the road to the harmenisation of laws and practices affecting
business in the two eountries. QOn paper, it is no more than that, aithough the Australian
Financial Review has said that there would have been no point to having such an

agreement 'if it does not represent a first step towards an economie union between
Australia and New Zealand', '
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Secondly, as Dr Geoffrey Palmer has pointed out, such efforts to improve
- trading relationships and ebolish legal and administrative impediments, tend to underwrite
rather broader social and séeurity relationships.?

Thirdly, the object of the CER Agreem ent, in the short-run and certainly in the .

lerg-run, is the increaese in trade between Australis and New Zealand. Such an inerease in
" trade will undoubtedly result in an inerease in disputes having trans-national
characteristics. The modern technology of informaties and fast travel means that such
trans-national disputes are’likely to:arise anyway. Reinforced by CER, they will expand in
number and eomplexity. It is premature to judge the early impact of CER on
trans-Tesman trade. But estimates ventured at the time of negotiation suggested that
Australia would import between 21 and 23% more goods from New Zealand. New Zealand
would import 37 to 40% more goods from Australia.® In the wake of this increased trade
come increased problems-and disputes requiring resoclution. In the baggage of such disputes
come lawyers; their.rules and institutions, to help.resolve the disputes.

TRANS TASMAN-COURT .

Self-respecting countries tend not to welcome submitting. disputes involving
their reéidents’to‘edulgtS' of other.countries. There are many reasons. Other courts may be
biased, however unconseiously, in favoir of their own citizens. They will be familiar with
their own rules and approeches to the interpretation of these rules, sometimes~-to the:
exelusion of legitimat'é dltetnative approaches with whieh dnother party is familiar. They
may be inconvenent or expensive to the local residents, required to retain lawyers and
take witnesses oversees. Though -courts are normally independent, “even ‘the measure of
aceountability provided by procedures for judicial selection &nd dppointment in countries
eourt over the selection and —appdintm ent of whose personnel local people have had no say.
Foreign courts may be ’sfbwer. They may provide fewer ancillary privileges {such as the
right to interest pending judgment). Their procedures _(‘as for example for the reception of
expert testimony) may be more limited, Their rulés:lof evidence {for example as to the
admission of computer or computer—géﬁemtéd material) may be more restrietive. All of
these entirely rational r,r_e._qsons;- when_supplemented by a dash of modest natioﬁalism, may-.
be sufficient to persuade countries to endeavour to findd means of bringing disputes their '
own courts — or at least before courts which are mutually acceptable to both parties.
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This was the context in which I explored the various possibilities for a mutuatly

" mcceptable court to resolve, as between residents of Audastralia and New Zealand, the

inereasing number of commercial disputes likely to arise as & consequence of increased

trade following the CER Agreement. What were the possibilities?

. The Privy Couneil. The first was to revive Australian participation in the one court

which Australia and New Zeatand still share, namely the Judicial Committee of the
- Privy Couneil, AIthoUgh'ps.rticipation in the: Privy Couneil has been questioned in
“New Zealand, the questioning has gone. muech’ furtherin Australia ‘to the point of
virtual abolition. Appeals from the High -Court of “Australia or State courts
exereising Federal jurisdietion ere now terminated.? Byr agreeiment of the States,
the Australian Fedgi_‘al ‘Government .is also negotiating with- the United Kingdom
- Government the’ final termination of residual State appeals. Though promised for
the end of 1983, this ultimate severence of the judicial umbilical cord to London is
still awaited.10 But it now seems certain to come. In'New Zealand the debate
‘has been more ambivalent. .Lawyers have sprung to the defence of this splendid
imperial anachronism. David Baragweanath has written a: valiant-apology to the
Privy Council in the December ‘1983 ..issue of Recent Lawll. For present
purposes, it is sufficient to say that, whatever New Zealand decides to do on this
issue, and- whatever might have been;done at an earlier time, it is now unthinkable
that Australia ‘will. reverse '?diréction. AS = trans-national court for -resolving
commercial disputes in'a neutral forum-as between*Australia and New Zealand, the
Privy Council is not feasible. Had the® United -Kingdom. Government shown  more
creativity 20 years "ago,- a truly international court of the common law might have
been created. But it -did not. And it is-now too late. - -

-Regional Privy Couneil.-The second possibility would be the creéition of a special
judicial committee of the Privy Couneil for Commonwealth countries in the Paeific
- .. basin. Various. suggestions to this end have been urged over the years.12 Nléture,
"“advanced countries such as Australia and New Zealand have a :c':dntribution to make

to assist' common law countries in the regicn,-of which there are ‘many. However,

for- the provision of a neutral jurisdiction for-Australia-and New Zealend, this
notion is also unaccéptable. The numbers of judicial members of the Privy Council
-in Australia are dwindling.-Labor Prime Ministers decline appointment.to the Privy
Couneil in Australia. It is inconceivable that a Labor Government in Australia
- would ‘breath life into the Privy Council by appointing judges (assuming they were
willing} to the Privy Couneil in order to- constitute & regional Board. Like the
notion of reviving appeals te London, this is an idea whose time has passed.
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The fact that the Privy Council would sit in -Canberra or Wellington would make it
no more. atiractive ‘to those Antipodean politicians who believe that the time has

come to sever, not reinforce, imperial institutions.

Use of the High Court of Australia. The further possibility is suggested by the
provision of appeals to the High-Court of Australia Vfrprn_r--,“thef-Supreme Court of
N&ufu-'l_:i.:_However, it is- unthinkable that the 'High Court of N_ew‘Zeaiand and

.Court of Appeal -of New-.Zealand would submit to the decisions of & purely

Australian_,High-Court, made up_ of Australian lawyers-unfamiliar with New Zealand
eonstitutional and legislative traditions and unaided by New Zealand, partieipation.
At .least: in the ease of.the Privy Council, arrangemeﬁ'ts are made for a local
participant to take-part.in most appeals. This could not be done for appeals to the
High Court. of Aust;alia, as such.’In any case, such a facility would not achieve the
objeet in view, némely the ereation of a totally neutral trans-national  court for
-disputes having a trans-national.character. Whatever the dignity and reputation of
the High Court of Austfalia, it would remain -an Australian court, composed of
Australian judges. The objective of a forum, neutral in reality and appearance,
would not be achieved by this expedient. '

Trans-Tasman Commerecigl Court. The final possibility is the creation of a special

.- eourt- comprising- experts in -areas -of - law- likely’ to -grise. in disputes between

commercial peeple in. Australia- and New: Zealand. There is something of a

~. precedent for this in the European Court of Justice established under Article 177

of the Treaty of Rome: Many business people and their lawyers considered.this to
be the most likely possibility -for providing a.prompt, specialised and efficient
service for business disputes, possibly by judges seconded from superior courts in

"each country to the joint court. However, this suggestion, though deserving further

exploration, is almost. certainly misconceived. It is not possible, under: the

- . Australian Constitution, to excilude constitutional prerogative review by the 'High
““Gourt of Australia of any court created by the Australian Parliament (save the

anomalous exception of residual Privy Couneil appeals). Aceordingly, any such
trans-Tasman. commercial court would be subject to having its judgments and
orders regarded not as final but as subject to the review of the -Australian High
Court. justices. True it is, the Australian High Court might develop a convention
that its discretionary relief would not be granted against the trans-Tasman court
except in speeial cireumstances. Inevitably, as a generalist appeal court, it would
tend to show deference to specialised judges dealing with specialisted legislation
and practices. But the offence to princiole would remain. Although in New Zealand
such an interjurisdictional court could be made final, in Australia it could not.

LA




-THE ISSUE OF FEDERATION

" It was these conclusions, together with the unsatisfying nature of the other

‘possibilities (dual commissions for judges, formal international arbitration, improvement

.i-of service and’ execution of process ete) that led me to supEet that Australia and New

Zealand should reconsider opering the debates about an Australgsian federation. Of
course, such -discussion Wwould not -arise simply because a few commercial lawyers had
difficulty in findirg an acceptable neutral forum for the settlement of a number of
disputes about business law matters arising in the wake of the CER Agreemént. The
" “comiing tb'gethé'r"bf two nations, long sovereign and independent, into the oné polity is
rare, although it’ hes happened.!4 Something" either terrible or wonderful is nieeded for
two countries, enjoying all the privileges of separate sovereign independent pérsonality, to
unite. War can do it. Bankruptey, as in the case of Néwfoundland, can do it. Profound
economic adversity-éver an extended time might do it.l5 No-one ‘would deny thet both
Australia end New Zealand face economic -difficulties. With the rapid progress.of the
" economies of Japan, Korea, Singapore "and Malaysia, "it is likely that -our economic
difficulties will'ificrease. According: to reports, unemployment in New Zealand since 1976
has risen faster then sin any "other"OECD eountry. “Our ‘two countries remain
English-speaking parliamentary democracies, still' basieally of European culture, in. & part
of the world from whmh the imperial-carpet has been suddenly rolted back. Although the
‘erimson thread of- klnShlp' between Australia and New:Zealand to-which Sir-Henry Parkes
referred may be-getting a little thin and diluted, the things we have-in commorni are still- -
profoundly more impoftant than the points of difference when we compare our two
countries to any-others in. this regiony indeed most others in the world. Above all, at the
momnieft, ‘we: have -a “ecommion head of state, largely similar - political “institutions and
traditions, and commeon problems to some of which the CER Agreement is now addressed.
The ‘point that -we must both realise is that our nations. are now beginning to undergo
critical changes from within. Unless. seized, an instant-of history may pass when closer
political association is f easible.

From the very beginning Australia and: Ne;.v-f“zéaland were closely linked. It was
James Cook who reported the discovéi‘y of both "coEmtries to England. In 1783 James
Matra, 8 midshipman on. the Endeavour. pressed for the eolonisation of New South Wa.les
and drew attention to'the advaritages’ that. it would gain'from trade with New Zealand, B
particularly the flax trade which ™ did develop and: prospect after the colony was
established,16 : g :



-5 =

The notion of & political association between Australia and New Zealand came
closer to acceptance at the turn of the century than most people realise. New Zealand

- was entitled to membership of the Federal Council of Australasia, established under the .

Imperial Act of 1885, though like New South Wales, it never participated. There were New
Zesland representatives in all of the Australian Constitutional Conventions in. the 1890s.
Covering Clause. 6 of the Australian Constitution includes New .Zealand .among the
colonies which might make up the-new Australian Commonwealth. Although there was

Commonwealth, the possibility of joining after Federation-was to be the subject of a

- Royal Commission- in 1901.17 Austrelia and New -Zealand have. been closely. essociated

,-ir_l,‘pe_aq.e and.wer.. The retreat of the British Empire leave us as almost identical cultures

. inalargely elienregion.- - . ... S

. - The reactions to my proposal for & revival of the Federal de_b.a_té-‘—were;zmixed

but mainly negative .on both sides of the Tasman. The Prime Minister of New Zealand (Sir

- ‘Robert - Muldoon) said - that he did. not . think :.much of the idea, declaring. that 'New

Zealanders wouldn't wear it Indeed, he described, the idea as a 'bad joke' and me as a

- 'eomfe'.. The Attorney=General and now Deputy Prime Minister of New Zealand, Mr J K

Meclay, in- commenting-on. the address, said-that it 'always seemed inevitable that we

should move closer together at least economieally’. But he did not believe 'that such

-movement - will “-ever - reach * the, stage . of -complete. union'.18. In" memorable words, Mr

MeLay declared:~ = - . . e ! S :

I want immediately to lay to rest any suggestion of some sort of Australasian

politieal union, Mine is not a jingoistic. reaction from. a:-.politician in & small

state.. I simply do not believe that  any bslance or- advantage hes been

demonstrated. Indeed, .the only benefit: would-be that they'd gét a good gricket

team; we'd get a good rugby team; and an -Australisn horse would wm the
Melbourne Cup! 19

Dr Geoffrey Palmer, in his comment on my paper, was similarly cautious:

Federation is not congenial to. the New Zealand political experience. I do not
think we would take kindly to it and I am doubtful that we would benefit from
it. The only chance of New Zealand merging with Australia would be if we
faced a further 20 years of sustained economic adversity. We could be drive to
it by the poverty of our economie perform ance.20

it is useful to collect the editorial comments that were offered upon the

suggestion of reconsideration of the trans-Tasman federation. The New Zesland Herald
was negative, at least for the time being:

iy
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Cleser economie relations; yes; a defence alliance, certainly; general
co-operation, by all means. But New Zealand as a State, or even two States of
Australia? Well, thanks all the same ... Several countries have tried unions that

have come unstuek; and examples are known — Newfoundaland for one (and
. . Tasmania for another?) — of offshore Provinees or States that find themselves

.all but ignored ... No-one can know what people will think in 25, 50 or 100
years. Todey's distance may become tomorrow's together:mess.21

In Australia, the Melbourne Age took a similar theme:

L

Mr Justice Kirby's ... ideas about a trans-Tasman federation are below his usual
standard ... The Australian federation is an imperfeet instrtument in any event
when it-comes to ordering the lives of those who live in its component States.
Do we need the complication of additional States from across the Tasman
'represehted by politicians who would be no less. perverse than their Australian ‘
counterparts? Do-we need Mr Muldoon at a Premiers' conference?22

-The Auckland Star thought the union of the two countries was 'no answer"

While sharing a common heritage, the two countries have inevitably grown in
different ‘di’rectiors. Austrglia. has a three or four-generation affinity to-
homelands that are-not. our own; a diversity-of foreign investment has set.many-
Austraian eni:erprisas on & -different course. Australia talks of becomling a
répubh'c, an idea far from the hearts of many New Zeslanders who see in their
traditional ties, stability and a sense of identity.23

The Nelson Mail- sew the twe countries -es actually drifting apart, with federation

becoming less likely than ever:

In a world in which federations have had httle success, it is odd that the
unification of Australia and New Zealand should now be advanced as a eredible
political goal. Those accused or promncmhsm and pettiness could, in fact, have
been more pragmatic'in outlook than Mr Justice Kirby. We share a language and .’
to & large extent a common origin, it is true:Bat for 150 to 200 years we have
lived more than a thousend miles apart, shaped by different environments and
now, increasingly, influenced by different geopolitical considerations. Australia
is‘learning to live with Asia, whilst this country, at long last, is coming to terms
with being partly Polynesian and lapped by the Pacific.2?
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The Waikate Times declared that the m érger idea was a 'dead duck':

Surely the need now is to sort out the problems, to get CER into top gear and
running smoothly rather than to indulge in pipe dreams about a trans-Tasman
merger. That just isn't on and ali the indications are, never will be.25

The $ydney Morning Herald was distinctly negative, even a little acid: -

The tendency to want to solve problems with one.stroke can lead to solutions
that become part of the problem. Life is. complex. There sre few simple
solutions to its problems; no matter what the politiciims, economists, lawyers,
doetors, engineers and leader writers might claim.26

Not all of the commentary, however, was negative. Some New Zealand editorials urged a
more serious-debate sbout the fundamental issues. Thus, the New Zealand Evening Post

asked whether the idea should not be explored more deeply:

[R) evival of the familar suggestion of New Zealand mergiﬁg into Federal umion
with Australiz will be easily dismissed by many. But shouldn't we explore this
relationship more deeply? The popular thing for New Zesland politician or
newspaper editorial to saf( w-o'uld ‘be to reject giving up our independence to
become a small; distant voice as part of the Australian Commonwealth. While
that argument is erucisl, it is about time the people in both countries had some
fresh facts and”a modern look. at the advantages and disadvantages of even
cleser assoeiaion, ineluding the ramifieations  of political. union. An
authoritative New Zealand and Australia joint ecommission with a wide-ranging
brief should examine such a proposition end any lesser’ optiéns ... Humorous
references playing to our sporting rivalries are good for the day. But fyture
relationships between our two countries are of more loxig-term " and
" comprehensive significance.27 ‘

The New Zealand Listener devoted half a page to the issue under the editorial heading
'Divided We Stang: .

Mr Justice Kirby's Federal union proposal deserves serious consideration, not
autraged rejection. Mr Palmer left room for debate when he commented that
only a further 20 years of adversity might bring us to the altar; but he predicted
that the future would iook kindly on our part of the world. Whether that future
is kind or cruel, it is to be hoped that it brings with'it some internal reunion of

our divided nation. Only then, whole and strong, eoulé we consider a marriage —
a partnership of equals.?8
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Talk-back radio, letters to the editor and the usual barrage of citizen opinion in the free
soeiety, show divisions of view in Australia, as acute as those evidenced in New Zealand.
Shortly after my paper was delivered, Mr P McGuinness, Editor-in-Chief of the Australian

‘Financial Review, addressed the New Zealand Nationgl Press Club in Wellington.

: Commenting on my paper he said:

Tt s wlikely that the recuired constitutional procedures for admission as two
States of New Zeaiand are {easible. While there is specific provision in the
Australian ‘Constitution for admission of New Zealand 'as a single "griginal’
Staté, any more is hardly a realistic proposition — far from enthusiasm for

. political union with New Zealand, the Australian “electorate's view of your

B country is best described as one of benevolent indifference ... I should add that
Judge Kirby's speech was a wide-ranging review. of the possibilities 'of legal
eo-operation between Australia and New Zealand in the context of CER. The
d_ebater ‘eoncerning .poli‘ticel union .was only touched upon glaneingly. While the
p:ﬁblems of 'New' Zealanr_:l,with th'e idea are understandable, I think everyone
should realise that this is a theme that will recur as an undereurrent in all the
future discussions about closer political, economie, judieial and foréign policy
co-operation between us both.29

In an editorial in the Australin Financial Review, Mr McGuinness pointed to the absence

in N¥ew Zealand of the checks; and balances that exist.in econ_ong"ic and business mattérs in ¢
Australia:’

The likenesses between the. two countries ... obscure the fact that in econcmic
matters, Australig’ tends to cperate under a checks and balances system, in
which the rule of law is predominent. By contrast New Zealand has no written
constitution, no. courts with standiﬁg independent of the wishes of Parliament,
no limits on ‘the legislative guthority of Paz;liar_n_ent and not even a second
chamber of the Parliament with powers of review and delay. The result is that a
government with a majority of one and wnh virtually unlimited powers to act
by regulation, that is by decree, ean estabhsh a reign of terror in the economic
sphere.30 )

R
e F

. Although the New Zealand Prime Miniter did not deseribe Mr McGuinness as a ‘eomic' he

did describe him as 'an extraordinary fellow’ and expressed regret that the New Zealand

. Government had paid his fare to deliver his speech,31
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The debate continues. Accord’ing to reports, the former Leader of the National
Party, Mr JD Anthony, visiting New Zegland in January 1§84, expressed the view that a
merger of some kind between Australia and New Zealand was 'inevitable in the long.
term'.32 He spid that the economies of Australia and New Zealand would inevitably
berome 'more and more locked' into one another, He said that the CER Agreement, of
whieh he wes a prinecipal architect, would become more significant in the years to come.
It seems {hat comments to a similar effect were included in & written speech which Mr
Anthony was to -deliver in Wew Zealand in January but deleted from the oral presentation
when he was advised that the subject was 'too hot to toucht—publicly'.3-3 Nonetheless, the
" same report indicates that Mr Anthony canvassed his views-'privately’ in New Zealand and
found 'a willing acceptance of them'.34 R

Non issue? Inevitable? Comic? Oversimplistie? Provincial pettmess? Crimson
threads” The issue will remain with us. It is a far grander issue than the context of
business law and trans-national courts. It is an issue about which some peliticians at least
"are speaking. It is an issue upon which thoughtful judges on both sides of the Tasman are
urging proper serutiny.3% Scholarly articles are beginning to emerge on the legal
problems of admitting New Zealand as a new State under 5,121 of the Australian
Constitution.36 The ider may seem many years off; It may seem something to be
postponed into the indefinite future and unlikely to corme about in our lifetime. On the’
other hand, when the Sydney/Melbourne rail fink was celebrated in 1883 commentators
then spoke of the 'far—off divine event' that would be an Australian federation. History
shows our political affmrs progressed rapidly so that within 18 years - the Australian
federation was to become a reality.37 But political will is needed. The development of
such a will normally reqguires a cata.lyst. Trans-Tasman business law disputes are an
unlikely candidate for the catalyetie role. But the CER Agreement provides an occasion
for friends on both sides of the Tasman, who still feel the pull of the 'erimson thread' to
‘revive a thoughtful debate. It is a blessing of our ¢ommon heritage that'imdef:" the
F protection of our mmﬂar institutions, we can raise such issues in free and sober debate,
without' worrymg about calurnny (on the one hand) or giving way to mindless zeal (on the
other),

COMMERCIAL CQURTS

If the ambitious objective of a specislised trans-Tasman commercial court is
rejected, exther for constitutional, political or practicsl38 reasons, even those who have
no 'philosophical or coneeptual objection to the basic idea of a trans-Tasman commercial
court or specialised CER tribunal'39 i1l acknowledge the need to get our domestic
laws, institutions and procedures into ~ better shape.
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" This was the approach urged by Mr MeLay in 1983 when he accepted 'the need to
‘concentrate attention on harmenising our commercial and trade practice laws.d0 |
“made the point, which I repeat, that such harmoenisation will not come about by wishful
thinking or a feeling of good will, It will need- a great deal of tedious preparatow work,

e pmnstakmg negouanon and institutions that will promote the harmony. -

- In terms of institutions, the CER Agreement, and the likely ircrease in trade
‘and trade disputes between Australia and New  Zealand, calls attention to the faet that
New Zealand has &till not &astablished -a -commercial court or commerecial causes
jurisdietion of ‘the High Court, to desl in a specially expeditious and expert way with
business law “disputes. There ‘is & ecommereial list. in ‘the common law ‘division of the

".» ‘Supreme Court of New South Wales, In charge of-the list is Justice Andrew Rogers, one of

" the ‘most “innovative: and venturesome .of Australia's judges. The special treatment of
commercial causes .originates in  New -South- Wales from an Aet of 1903.4l This
legislation esenﬁ'a'liy copied-the English procedurgs, by that time long established. There
is an interesting history of the origin and develocpment of the commercial court in England
in a recent text by Anthony Colman, 'The Practice and Procedure of the Commercial

'Court‘ 42 Mr EW ‘Thoids “has commented, from & New Zealand perspectwe, on the
1mpresswe ‘features of the New:South Wales lists : -

The fi-rst ‘is ','the"practicﬂl ’"approach -of . -the -eourt™ in ‘getting down .to the
" commercigl -realities and the second: is the. tendency for cases to be. settled - :

after the opposing parties:have heard what the other hes to say.43 .

A somewhat similar commercial. cguses jurisdiction was established in Vietoria .by the
Vietorian Supreme Court (Com-mercial Causes) Rules 1978.-

In addition to these initiatives in the two. busiest jurisdietions of Australia,
having the great part of Ehe-Australian.populatidn-'and of its industry and commerce, an
important Federal initiative must be noted. Federal au_tporities have long:- dominated the
field of taxation in Australia. However, it is. only létély that they began to venture into
the range of business law concerns, .;vittt_-the"‘e?stafl)lishme,nt of the Trade -Practices
Commission, -the National. Companies & Securities . Commission and other’.-relevant ..
agencies. The Federal Couct of Australia was created .in“T976. It is vested with original
. énd appeal-jurisdiction-having a-distinet bias in favour of what may loosely be “called
‘business law' jurisdietion.’ A héw‘f[ational Australian court has been created, having judges
who, by background and jurisdietion, tend to have and develop expertise in business. tax,
industrial and administrative law. The jurisdietion of the Federal Court continues to

expand  apace under successive Governments of differing political persuasion.
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It has been reinforced by new understari-dings about its pendant jurisdietion. By way of the
Copyright (International Protection) Regulations, one judge of the Court recently had to
give meaning to s9 of the Copyright Act 1962 (NZ) in respect of a-claim- for copyright by
an author of a work resident in New Zealand. Specifically, he had to consider whether a
resident in New Zealand might sue- in Australia for infringement of copyright and secure
an injunction and damages, including exemplary damages, for the alleged infringement of
the copyright in.Australia.44 The case is an illustration of the way in which resort may
be had by New Zealand litigantS' to. an .Austratian -court for relief which includes
- interpretation of a New Zealand law applicable to parties in-Australia.

‘If Australis is providing specialised courts or special errangements. within its
busiest superior courts for: the handling-of business law’ disputes what is New Zealand
deing so that it can pmvide equivalent speed, quality-and priority of service to business
law disputes, such as may.be expected to arise as a consequence of the CER Agreement?
. The answer to this question appears to be, so fer, not much.

<A proposal for the special pro\nsmn for commerclal cases in what is now the
ng’h Court of New. Zealand was made in March 1974 by the New Zealand Contracts &
Commercial Law Reform Commlttee.45 The New.Zealand Law Society endorsed the
committee's recommendations, referring to the twin evils of delay and expense' which had
led to the-creation of* commereial cb'uri:s elsew_here.‘lﬁ_ There was some opposition to the
proposal-on the basis that it would give-an unfairpriority of advantege to commereial
eases. But the Royal Commission -on the : Courts, in its report, pointed to the special
urgency of many commeteial disputes and the particular complexity and diffieulty that
could be raised which would be assisted to rescluticn by the assignment to such matters of
'judges with commercial experience'.47 The Royal. Commission recommended in favour
of & commercial cases list. So far, the list has not been established.

...~ Chempions have entered the debate in favour-of the proposal. None. has been
more ‘indefatigable than Mr EW Thomes.4® The arguments for and against the
commercial list are rehearsed in Dr Sealy's paper.49 It is not for me to resolve them.
But I ¢éen add an interesting post scriptum. .Mr Thomas has now informed me of a
Damasecus Road conversion against the eommereial eourt. In his view-,;sﬂ'c-ﬁ a list could
probably only -be justified in one centre of New Zealand, alimost certainly Auckland. His
concern now is whether, for want of a separate Bar, the legal profession in New Zealand
could arrangé its organisation adequately so that it could service a separate commereial
court. He expresses -concern that the result might be that eommereial issues would
become a ’éagtive‘ market for barristers within law firms, particularly large law firms.
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The lack of ready candidates for the judiciary with deep and wide-ranging experience in
~commereial law may alsc be a problem. Additionally, Mr Thomas expresses the view that

the new code of eivil procedure in New Zealand should first be given an opportunity to be

tried. He suggests-that.the move to a commereial court might be premature. In the end, it
:‘might Tesult in. no great improvement for the commercial community, such as to justify
the proposal at this stage.

Special weight must be given to these views because expressed by a person who
- until'lately was:such an important, vocal and persuasive advocate of the commercial list.
Yet meny of the arguments previously urged by Mr Thomas still seem relevant. Above all
-we are living in-an age of spécialisation-in the.law. In both Australia and New Zealand,
- multinaticnal insurance eompanies, banks and others are daily .engaged in the intricacies
of - cofimereial transactions, “including  an ‘increasing number with  a - trans-national
‘component. Such bodies; not unreasonably; expect ‘to have access, in loeal jurisdietion, to
courts in which they ean test the application of loeal laws,:local notians of due process
and loeal perspectives of proper commercial practice. In.such ‘cases. it does seem
- eppropriate for a jurisdietion to endeavour to provide a judge who will be both swilt and
-eorrect.:Swiftness alone or correctness alone will not be adequate for such litigants. Both
qualities must be presetit.at onee.-.. . o Ceeonilt oL e A
In meost jl.tﬁ"iédictions,'-.ce:tainlyr in- Australia, there has been a move away from
the general list,. in recognition of .the growing specialisdtion, sophistication and. .
° complexity of the Iaw-;:barticul_arly- burgeoning statute law. These-are developments ‘which
began in the last-century but which have gathered momentum in the past decades. It is for
this reason that :Viee sdmiralty:courts -were_created. It is for this reason -that Equity
divisions have survived the jﬁdicature system, It is for thi_s' reason- that criminal lists,
probate lists, building lists, commercial lists and so on- are established. They are simply a
recognition of specialisation-in -the.law, in legal practice gnd hence in the courts.
Questions of great,,combléidty can arise in. the commercial sphere. There is, for example,
" an enormous bedy .of law.on letters of credit. A good lawyer can generally master this
bady of mixed common law and statute law. quickly.'rﬁ"the‘ future, computers will: assist in
this regard. But the Iawyer, even so ip'sfructed,cwi]l nc;t dea! with a case involving the law
on-letters -of credit 'with.quité .the same assurance as a lawyer who has a detailed and.
up-to—date knowledge"of the -body' of the law in question:<Th the ‘case of the judge, he will o
not perhaps know immediately the issues to which evidence is being directed. He may not
appreciate fine points on the: relevaney of evidence. He may experience difficulty in
ruling - es. to relevance. He will: not himself be. able to direet. questions with precision
towards matters raised by the issues:.for- trial. If he is not entirely familiar and
comfortable with the law in question, he will move more cautiously and hence more

slowly.
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It is & commonplace to sas; that judges behave: differently when they are
comfortable and confident in handling issues. It.is impossif:le to ignore the feeling that it
is held in commereial circles that business people should be able to place even a. difficult
and complex problem -before a superior court judge and secure a swift-and correct decision
from a person having the highest expertise in the field and able to master the intricacies
of law and fact with faeility, economy and assurance.

\

For Australia and New Zealand, there is an .additional consideration. With the
suggestion of the establishment of commercial centres in --Aﬁstrali_a_ and possibly in New
. Zealand%0, to seize the opportunities that may be ecreated by the- haemorrhage of
business activities from Hong Kong, it is more -than usua]ly vitel that the business
- eommunity, including the_.i;_'iternationa’l business community, be provided with the judicial
system.. in- both countrié with- something more than. independence, integrity and
-workmanlike mastery of a wide range of legal problems: The multinational business
community will fairly demand from the judiciary the same qualities of specialist expertise
that it- will insist upon from-its lawyers. Lawyers can be changed. They can even be
trained and prepared to. offer service of a highly.specialist kind. But the parties have no
eontrol -over the choice, training end preparation-of-the judge. It -ié':for ‘the commumity,
through its court organisation and }laws, to provide-the faeility the parties.expect. If the
community fails to do this, the problems will not go away. The parties will. They will look
_elsewhere for the swift and correet decisions that they require.

Skill in the New Zealand legal profession and judieiary may only develop if the
institutions and faeilities are there to permit them to be honed and refined. Though the

workload may not be great at first, the provision of a'specialist facility by people of high .

talent will tend to attract legal business. The starting point.is the provision of the
faeility, If it is not provided in:New Zealand, common ‘sense suggé-sts'thatr parties,
recognising this vacuum, will settle upon a jurisdiction of convenience, where speedy and
- eorrect decisions can be provided. So it has been for a very long lime in London'-.' This
point is made in the first paragraph of Dr Sealy's paper. In England it'is recognised in the
composition of the Commereial -Court' Committee set up by the Lord Chaneellor in 1877,
In recognition of the international clientele of the commercial list- in London, an
American lawyer is made a member of the committee. There is also’ é' member f{or
Continental Europe.5! Colman explains it thus: '

The fact that the Committee membership includes representatives of foreign
legal and commercial interests underlines the faets that the Court is now
cbr'rgciously performing & function which is in substance much wider than that of
a mere domestic court, Indeed, it is in effect now providing a forum for the

L1
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litigation of disputes between oversess treding, banking ‘and shipping
'organisatjons and corporations whieh often do not earry on business in Londen
and whose disputes are. often wholly unconnected with London or with Britain
save for the incorporétion-of English law or a reference to London arbitration in
the underlying contraets. If, as may well be true, this is the only domestie court
"in the civilised world whose administration is fashioned in regular consultation
- with and--on the advice of foreign- legal and commercial interests, that is

beecause the Commercial Court is performing a unique function in providing a
venue for the conduet of & very substantial: proportion of ail the world's
mereantile litigation. Indeed, in a recent judgment in Amin Rasheed Shipping
~-Corporation v _Kuwait Insurance Company [19831 1 WLR- 228, Sir John
Donaldson- MR referred to the Commerciai Court as 'the curia franca of
international commerce! and being far more than a national or-domestie Court

but rather en international.commereial Court, most of whose judgments were

* coneerned with-the rights and obligations of foreign nationals.32

It cannot be expected that a commercial list in New Zealand or Australia will divert
litigation of this kind, in any greet number, to our courts. However, it may be anticipated
that the provision of a-like facility, with speed, expertise, independence and correctness,
will soon-catch-.the eye of discerning business: people; especially in Australia and New
Zealand. It is.likely t'ﬁat, for convenience, such a court would begin to attraect, admit;edly
in smaller measure,.the same- variety .of- interjurisdietional business as has long been. -

‘attracted to the commereiat list in London. If people -doing business as between Australia
-and New Zealand can point to-an expert and specialist facility in Sydney or Meibourne, but
110 comparable faeility in New Zealand, is it not likely that they will propose, and have it
-agreed, that the forum for the litigation.of disputes shall be in Australia? Would that not
be the sensible thing: tO-{ do? Unless New Zealand and its lawyers are to wateh with
resignation the loss of this potential market in legal services, virtually by default, it may
be time to consider “orice again the report of the Law Reform Committee, the
recommendation- of the. Law Soeciety-and the ‘proposal of the New Zealand Royal
Commission on the Courts. The establishment of a cb&irﬁercial court-may be an expensive
way, &t first, to centralise expertise"and develop é special: skill and facility. But the
proeess has to begin somewhere. T."‘Ac!e__. suggestion-that there would only be the requisite
volume of business in Auckland ringé' somewhat hollow-ini the ears of a Federal judge in
: Australia. With much greater distances to cover, those judges simply practise the lesson
which Henry I introduced. in England i Plentagenet times: -Justice must he taken to the
litigants. After all, there are now many modern ways that this ecan be done, without gross
inconvenience to judicial officers and their staff:
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. Travelling judges. New Zealand is linked by excellent domestic airline services.

Apart from occasional difficulty in getting away from Wellington because of the
wind, it would be relatively simple for cireuits to be organised for a specialist
judge at relatively short notice so that he or she could sit where needed. This is a
ecommonplace in Australia, with much great distances to cover.. Sir David Beattie,
when a judge, evidenced just such a willingness to travel. Once, when argument on
a change of venue arose, to move & trial from wellington to Auckland, he resolved
the difference by indieating that he would hear the 14 witnesses from Auckland in
that eity and allow the ten witnesses in Wellingtonzto be eslled there.53 To the
objeetion of cost, one must offset the cost of witness ;travel and the provision
otherwise of the speeislist -personnel in numerous jurisdiéiions_; The imposition of a
regime of travel for a-lengthy period may be unreasonable. In Victoria it is
understood that jﬁdé‘es are sppointed to duties in the commercial list for a given
péridd of five years, Such an arrangement might even be attractive to a lawyer
with the right temperament and interests, contemplating appointment.

. Telemotions. A second innovafion Which must be tried relates to the use of
telecommunications. Reports now to hand indicate that arguments in appeal leave
applications to the Supreme Court of .Caneda are ' being taken by
telecommunicetions from Vancouver to Ottawa via the satellite.34 In Australia,
the Administrative Appeals Tribhnal has for a long time been using telephone
hookups for direetion hearings and the taking of some witnesses iri remote country
fowns. Now the Soeial Security Appeals Tribunal is doing the same- thing. In the
United States, so-called 'telemotions’ gre long established in a number of the
States.5% A hundred years after Alexander Graham Bell invented the telephone,
lawyers and the judiciary are eoming to terms with the invention. Injunctions may
be sought and granted in urgent eircumstances by telephone. Arrest and search
warrants may now be authorised by telephone in some parts of - Austraha.'iﬁ

- Although New Zealand does not suffer from the tyranny of distance to anyt]'unﬂ'

“Ylike the extent of Australia, the problem of dealing with urgent motions ‘hefore a
commereial judge resident in another eity could, with proper facilities and under
rules laid down by the court, quite readily submit to the convenience, speed and
cost ‘advantages of teleconf ereﬁcing. Is there any doubt that cqui‘tts-"of the 2lst
Century will be so organised? Certainly in respect of preliminary hearings which
are such a feature of commercial litigation and where the evidence of witnesses is
not taken, telemotions provide .2n obvious. means of maximising the use made of a
specialist judge in a distant part of the country.
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. Written argument. In any case the pressure on courts generally {and on commercial

" judges in particular) is likely to become so great that the faeility of open-ended
oral srgumentation is likely to be replacied by very limited ‘oral argument
supplemented by precise written briefs or argument. This process is already well
developed in the United States. On a minor seale, it has been introduced in appeal
‘courts in Australia where an outline of argumentation must now be filed with the
‘court.-1 do mot- at -all exclude the possibility of comminication with the eourt by
procedures éf teletext so that word processors in lawyers' officers will inform
facilities' in~the judges' chambers and the opponents' office of the written

arguments offered on points of law. Lawyers must quickly come to terms with the
implicatibns‘rdf the revolution in' information technology. The courts too must adapt

- or they will run the risk of losing their relevance to the community, including the
business commumty, they serve. : -

‘EXTRA CURIAL' .REMEDIES,

Generally spesking, the courts In Australia and New Zesland have failed
adequately to serve the business community in the resolution of. its disputes. The ordinary
‘businessman ofi both sides of the Tasman does not understand and so cannot sympathise
“with the procecures of the courts': their.costs and: delay. These procedures are entrenched
" by tradition, veinforced. by -econeeptions " of 'due ‘process’, cemented by stereotyped
approaches to problerns, embalmed.in rules of evidence which, reflect a fascination with. -
oral testimony and. a-mistrust of documentation. They are reinforeed by profess:onal
training and conservative attitudes-on the Benech and at the Bar table.

For these reasons 1t is probable that whatever is done to improve the courts, by
the provision of a commercial list, a specialist commercial judge and improved and
simplified. procedures, most: businessmen will still regard the courts as.a place-of last
resort. They will look elSéwheré for extra judicial mechanisms which are cheaper, quicker,
less' technical :and less stressful and time-consuming to- the business people involved. It is
for these reasons that it is likely that more use will be made in the future of arbitration,
reference to trade associatiens, t'ne ‘use of* umpu'es, references and court-appointed
experts and other means, of .getting business law disputes to a swift resolution without
reference to the courts of iaw.z Th'ié'development will-happen anvway. It is likely to bé‘.:
promoted by the failure of particular jurisdictions to provide specialist commercial judges
and by the presence of mulii-jlnjisdictional elements in disputes that make reference to
the courts of one country unacceptable in one place 6:- other.
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Leawyers -concerned with a proper servieing of the business community will not
resist these developments. They will encourage them and seek to f-ind 8 pfoper. supportive
role in them:. In New South Wales, this is. already happening. In Maschinenfabrik
Augsherg-Nurnberg- Aktiengesellschaft v Altikar Pty Limited (unreported, 4 August 1983)
<. Justice -Rogers made an innovative-use -of the facility of an expert arbitrator -to deal with

particularly highly technical issues that arose in a commereial-case before him. He placed
his orders in the context of the purpose of specialised commereial courts: -

.Ever since-the turn of. the century, the Parliament has sought to facilitate

1itiga‘§ibn between commercial men by allocating special faeilities by way of &

. commercial list, designed to enable as speedy and hopefully. as inexpensive as
possible resolution of the dispute as i5-possible in the given circumstances. With
the advance of technology, to some extent: the-facilities so provided have
proved deficient, because no matter how knowledgeable a judge might be in
commerecial practices, generally speaking his ability to follow.the technical
details of disputes must be limited. This is particularly so in relation to disputes
involving matters such.as computers or other highly technical disputes which
from time to time come:to the courts. 1t is no doubt with thoughts such as these
in- mind - that the High Court has recently. indicated its surprise- that the
provisions of:$ 15 of the Arbitration Act have not been more frequently used. Cf
Buc]dey'v-r"i:'!ennell Design Constructions: Pty Limited: (1977-78) 140 - CLR 1.
Although "the provision has -its- built-in. limitations; it .does provide an' °
opportunity fBr the court, either with the consent-of the parties or otherwise ...
to order the proceedings or-any question or issue of feet arising therein, to be
tried before an arbitrator sagreed on by the parties, or before a referee
"eppointed by the court for the purpose.57 -

The innovations did not finish with this order, which might, in any csase, be seen as no
more than the appointment of a court-chosen expert. The judge made it plain that the
procedure had to be 'moulded to the requirements of the moment'. In particular he said:

‘It seems to me that the se_c'ti-on provides tm1 opportunity-f or an arbitrator and &
judge to work in a very real sense in partnership, in order to ensure that as..
quickly as possible and as ‘¢heaply as possibly The arbitrator is seized of the
technical aspects of the dispute, whilst the judge assists in the resolution of
such questions of faet- and law as may arise.’ This™ recessitates that the
arbitrater would have an opportunity of approaching the judge for assistance in
any respect which may become necessary. ‘There is no room, in my view, in such
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proceedings for the dispute to be delayed by requirements for special cases or
for stated ca2ses. Equally there should be no nced for the judge to have to
formulate with great specifieity the subject of the matter to be resolved by the
grbitrator. ‘Ideally, & judge should have the opportunity of sitting with a
technical expert as an assessor. The legislature has not yet been able to bring
itself to allow for-such method of trial, but as'I see it, it should be possible to
utilise s 15 {of the Arbiteation Act] in that fashion.58

' Following this decision, Justice Rogers wrote to the President of the Law Society of New
South Wales, making a number of suggestions for the improvement of the commercial list

procedures.39 In this, he repeated the suggestion of the use of the expert: -

At [thel first directions hearing, in the "discussion of "the issues for ' trial,

consideration will bé given to alternative means of dispute resolition. Thus, if
the proeeedings involve' questions of a highly complex and ‘technical nature,
more readily, speedily and inexpensively. decided by 'an “expert, the parties
should be ready to diseuss whether or not some or all of_ the issues should be
remitted to a Court-appointed expert or to arbitration "61‘ in some other way
resolved leaving only the legal issues for "determination by the Court.
Consideration would need to be given-as to which should come first, the Court
hearing or .the -determinatioﬁ,by-the expert. Again, consideration should be
given to the question of whether -..." the matter is one which could more
appropriately be resolved in the Distriet Court.

As a check ageinst dilitariness, incompetence or lack of attention to the interests of the
- parties in swift and expert service, Justice Rogers lays down some rather firm guidelines,
evidencing & forthright and vigorous judicial participation and activism. Whilst this might
be considered out of place in the traditions of the eriminal trial, it would almost cerfainly
. be welcomed by all but the unjust in most business law disputes where time and i'nflétion,
to s‘aij""-nbtmng of inconvenience and legal costs, operate against the interests of the
“business disputants before the court. ' . ' ’ '

Justice Rogers has even raised the spectre of lawyers regularly in breach of
interlocutory orders in the commerecial list being made themselves liable for the costs:
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The amount of money thrown away in costs is scandalous ... The consequential

orders for costs must have run into thousands of dollars. From the point of view

of the community such.costs of litigation is unacceptable ... The consequent

increase in costs is.presently borne by the litigants, but I do not think that this

situation can long continue. The duties of & solicitor in relation to discovery are

_ clearly set out in the authorities and it is an obligation that is owed to the
Cburt not_just to the client.60

1 am not saying that all the innovations proposed by Justice Rogers are beyond debate.
Some lawyers-rTesist the notion of splitting cases, as he contemplates between the
respective. functiofis of the expert and the judge. Some lawyers - sispect. that this
procedure may actually tend to add to costs and uncertainty.8] Other lawyers will be
cautious about accepting 'experts', given that in particuler areas of expertise there may
. be conflieting 'schools' of opinion. Without exposing entirely the expert's view to scrutiny
-in the courts, the ‘choice of the expert may sqmetimes determine an issue upon which
there is a genuine cohtroversy. Still others ‘will be cautious about out-of-court, informal
consultation between judge and expert. Some will question the suitability of professional
bodies to nominate 'experts', given the general orthodoxy and conservatism of such bodies.
Still others will be cautious about the compliance "of the expert with obligations as to
eonfidentiality and convention, matters second nature to a judge after a lifetime in the
1aw.62 Doubtless some practitioners resent the goading of the commercial list judge and
the peril of &an opinionated judge is elearly to be kept inmind. -

For all these reservations, it is plain that the languid way in which the normal
civil courts deal with disputes is inappropriate to much litigation and specially
inappropriate to business disbutes.- None but the very rich or the legally-aided very poor
cen afford such & pace. That is why the efforts of specialist commerecial judges to improve
their through-put, ineluding by the adoption of novel techniques, is to be welcomed.

Other idees deserve exploration but cannot be elaborated here. They involve the
creation of a specialised panel of arbitrators, inclﬁ&ing -some who have international
reputations, for use in arbitrations’ of trans bordler disputes; the improvement of
_ Antipodean procedures for arbltratlon which heve tended to replicate .court hearings..
without the advantapes they oEfer, ‘and the use of retifed judges for the purpose of
arbitrations of this kind. The growth in the size of superior courts in Australia and New
Zealand and the current depressed levels of judicial salaries in both countries, have tended
to result in appointment of judges at much esarlier ages than in times gone by. It seems
likely t-o me that these comparatively young judges will retire, in increasing numbers,
upon reaching the minimum age for the vreceipt of a judicial pension.
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In Australia, this is normally at the ag-e of Gﬁ after ten vears of service. The backlog in
“‘the courts and the desire of some people for the privacy ‘and informality of erbitration,
ineluding intéernational arbitration will almost certainly encourage the use of what haes
‘been ealled in the United Stdtes ‘rent-a-judge’.63 -This is not necessarily a bad thing.
“Particularly if a skilled arbitrator can demonstrate expertise in a given area of law and
business practice and ean-enjoy the confidefice of all parties, his judgment may be more
satisfactéry in-the resolution of a ' business dispute, than the order of a court, commerecial

or otherwise, in Sydney or Auckland,
CONCLUSIONS

The CER Agreement is designed to promot& increased trade between Australia
and New Zealand. Increas’éd ‘trade-will mean, inevitably, more disputes. There appears to
'be no realistie-possibility of establishing & neutral trans-Tasman court to which residents
in Australia and New Zealand could refer their ‘disputes for trans-national judgment by
trans-national judges. The Privy Couneil in London, a Privy Couneil of the Pacific, appeals
solely to the High Court of Australia ér creation of a trans-Tasman Commercial Court, all
£all to the ground as unviable proposals in 1984, S :

The readist solution to this problem, as to many others, is the final accession of
New Zealand to an Australasian Commonwealth. This was contemplated at the federation
of the Australssian colonies in:1901. Although there are constitutional problems in the
-way of federation, the existence of the will to federation would solve all. No-one would
suggest federation. simply to overcome the nice problems: of trans-Tasman commercial
jurisdiction. But the CER Agreement may be-the precursor to and catalyst for a revival,
before it is too late, -of consideration "of. an appropriate form of union of the
Englist-spesking remnants.of Empire in the South Pacifie. '

. Short of this, there are things to be done. New Zealand has shown ambivalence
and iriactivity in the creation of a specialist commereial court. Numerous excuses have
been oifered. Meanwhile, Sydney and Melbourne, and to some extent the Federal Court of
Australia, have begun to offer gre&tly improved procedures for the resolutmn of business
law disputes in a quicker and more expnrt jurisdietion. Unless New Zealand is willing to
abandon this business to Sydney and Melbourne, it must give thought to the creation of a
competing commercial list in its High Court. Otherwise it would seem inevitable that
patriotism will be set aside and business on both sides of the Tasman in CER disputes will.
assign their resolution to the enhanced facilities offered, particularly in Sydney.



To thé suggestion tﬁi_lt there is neither the talent nor range of legal experience )
in New Zealand, the answer must be giveri that until the i‘écility is provided, there will be
no opportunity for such talent to be honed and experience to be pained.-To the suggestion
that there is insufficient business in any one particular centre of New Zealand, the answer
* is offered that- the 'aemplane cireuit. and the use of telecommunications. end written
arguments present opportunities for brmgmcr expert cost-effective justice to the service
of the business eommunity which will otherwise look elsewhere.

In fact, a good commereial judge will offer thezcost-intensive services of the
court not in competition with other facilities but to supplement :them in. areas where
courts ean do a better job than trade associatiens, arbitratoi'é, as's‘essors,' referees and
court-appointed experts. 'A_' symbiotic relationship between:the courts, adhering to their
proper expert role and fhese supplementary instruments of dispute ;resﬂolution,must be
worked out. Such a relationship is now being developed in a most innovative Way in Sydney
by the judge there in charge of the commereial list of the Supreme-Court. Courts do some
things better than other institutions of d,ispufe resolution. The task in the decade ahead
- will be to clarify what courts do better and to .seek to enhance the.role of other
institutions where courts are less useful — whether for reasons of-laek of expertise,
endemiec formality, rigid rules of evidence, the formalism of lawyers and the like.

In the context of the CER Agreement, consideration needs to be given to
supplementing the formal court with a pool of internationally aeccepted and highly skilled
arbitrators. Some of these may be retired judges. Some may not-be lawyers at all. But it is
my hope that our eourts, judges and lawyers will find a useful role ministering to the
improved relationship between Australia and New Zealand. The 1200 reasons for our legal
separation have become little more than two hours in an armechair on a windy day and less
than a second a5 computers chatter away to computers via satellite. The physiecal distance
has been bridged. But ean our hearts and minds eatech up?
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