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LIBERAL REFORM. -

I welcome this chance to speak to the Young Liberal Movement in Queensland. I
accept invitations to speak to groups representing all political parties. I have spoken at
the Australian Democrats' Convention here in Brisbane. Recently 1 was invited to speak to
the Labor Lawyers in Brisbane. I shall aceept their invitation. [ have spoken to the Young
National Party Conferénce in Bathﬁr’st. I have been inflicted. on Young Liber;;.ls many
times. B : ;

Faithful to-fhE‘British traditions of our judiciary, I will endeavour to avoid any
party political observations. Although judges, like other citizens, tend to have their
attitudes and predelictions, thaey should not be neatly stereotyped. Yet they should
endeavour to avoid party politieal entanglements. The judiciary, like the monarchy, keeps
out of party polities. That is a principle I support and to which I beve adhered.

It is not alwéys easy in reform to do so. Inevitably, when tasks of high
coniroversy are assigned to the Law Reform Corimission, political attitudes and
philosophies tend to emerge. By this I mean 'political’;in the broad and not Party sense.
For example, the view one holds on donsumei: :ih,éuran(-:e may reflect & general_philosophy
of the free market or a gi;ner&l.-phﬂoséphy of consumer protection. The view one takes on .
sentencing reform m&y:-reflect a bias to the punit‘ii;é--% or rehabilitative philosophy of
eriminal punishment. The view to be taken on debt reform may likewise reflect differing
attitudes to the finance industx;"yf':"énd the predicament of indebtedness. So it is, too, in
respect of constitutional reform. Attitudes vary. They vary scross the whole range from
the totsl 'stayput’ to the revolutionary 'overthrow'. There may even be some in Australia
who would go back to the absolute monarchy!
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Fortunately, as between the major political parties, the debates in Australia
tend not to be about whether reform should be introduced but how much, where and at
what pace. Mr Fraser, speaking in April 1976 from a Liberal Party point of view, put it

this way:

There are many sspeets of Australian institutions where reform is needed.
Reform is needed wherever our demoeratic institutions work less well than they
might. Reform is needed wherever the operation of the law shows itself to be
unjust or'uﬁdesirable‘in its consequences. Reform is needed wherever our
instifi;fions fail to enhanee the freedom and respect of the individusl ...
Australia has always been a country where constructive reform has been
weleomed and encoufaged. Achieving a better life for all Australians through
progressive reform will be a continuing concern of the government. The debate
in Australian politics has never been over whether reform is desirable.
Australians, whatever their politics, are too muc;h realists to believe that no
further improvement is possible and too much idealists to refuse to take action
where it is needed. The debate hes rather been about the kinds of reforms and

the methods of reforms that aré desirable.l

On the subject of constitutional reform, it must be said that the Fraser Government
achieved more reforms By referenda than any other government _qf recent years. The 1977

referenda secured replacement-of s.15 (Senate vacancies) alteration of s.72 (judicial ‘

retirements) and amendment of 's.128 (alteration of the Constitution, to include Territory
voters). However, it must be conceded that the major referendum proposal (the nexus
between House and Senate elections) failed. The list of all of the constitutional changes
achieved by referenda in the history of our Federation is a short one. It numbers nine
successful propesals only. It is little wonder that our Constitution, in a fast-changing
world, has had to be remoulded by the High Court of Australia. There are some who
regard this endeavour as "des.t&bilising'.2 1 am sure that some cbservers so regarded the
divided decision of the High Court in the Tasmanian Dams case. On the other hand, the
Shadow Attorney-General, Senator Durack, ‘hasr reminded us of the legitimate wﬁy in
which the High Court moulds and adapis the language in the 1901 Constitution: )

]

-

The ‘Constitution has shown itself capable of being adapted to suit changing
socinl, political and international circumstances. The High Court has referred
more than once to the’silent operation of constitutional prineciples in the light

of which the Constitution can be moulded to serve the nation 8s it lives, grows
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and expsnds. It proved completely adequate, for example, to accommodate
Australia's emergence as a sovereign and independent State in the international
ecommunity,3 '

This observation- was made by Senator Duraek in the context of a eritieism,
whieh which I respeetfully agree, of those whe urge a 'eompletely new Constitution by
1988, According to Senator Durack, it is simply not necessary. That is not to say that the
Liberal Party, at a2 Federal level, has set its {ace against all constitutional change. On the

~ contrary, before the last Federal election, Mr Fraser, on Tfebruary 1983, made it plain

" that if re-elected, his government would put to referendum, s soon #s possible, two
proposals for important constitutional change. These proposals related to simultaneous
election of both Houses of Federal Parliament and four instead of three-year terms.4

In his impertant speech to the Committee for the Economic ljé'{relopment of
Australia (CEDA) in April 1982, Senator Durack, then Federal Attorney-General, explored
'some of the possibilities for change that need to.be considered. He pointed out that
Australia, after all, had an indigenous procedure for econstitutional change not imtil
recently shaered by Cansda. He opposed fixed-term parliaments which he considered a
"leap in the dark' which might undermine the principle of responsible government. But he
supported'four—yéar parliaments, pointing out that the average time between Federal
elections since 1949 have been two years and four and a half months. In terms of planning
and strategies for both the publie: end private sectors 'it is.not a very long time.5 He
indicated an open mind on the limitation on the Senate's powers over money Bills. He
expressed himself in support of the abolition of 'residual constitutional links*with Britain,
save for the Crown. Such links include remairing appeals to the Privy Couneil in Londen
and .the procedures by which certain State laws a;nd the appointment of State Governors
can only be deelt with on"advice to the Queen by United Kingdom ministers. This situation
he declared to be ‘now anomalous'. ’ : ,

 He also referred to the possible need for reform of the “industrial relations

traditions of 5.51(xxxv) of the Constitution:

Experience has shown that the formal machinery of conciliatibﬁ:gnd arbitration
is not necessarily the most effective mesns for dealing with disputes, still less
with industrial relations generally. Commonwealth powers [should] match State
powers which do not suffer from such: limitations.6
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This positive spirit to construetive reform of the Constitution can be seen in the
progressive, though agonisingly slow, work of the Australian Constitutional Convention. It
can also be seen in the support given in the Parliament by Senator Durack on behalf of the
Liberal Party to & number of the current proposals for referenda to alter the Australian
Constitution. Specifically, Senator Durack indicated in Qotober 1983 support for:

. the interchange of pcwers proposal; -

. the advisory jurisdietion of the High Court proposal;

. the removal of outmoded and expended provisions proﬁééal;

. Senator Rae's proposal dealing with the grounds for a double dissolution is the

- Senate rejects supply.

The one proposal which Senator Durack opposed was that provided by Senator Macklin of
the Australian Democrats for electors' initiative.?

I indicate this background to underline the point made in 1976 by Mr Fraser.
Although we have achieved little- by way of frank constitutional reform through the
ref erendum process, there is a growing recognition of the need to make that process work
more effectively than it has. Making the referendum system wbrk better should have the

support of &ll democrats, and not only those who are fearful of '‘destabilising' judicial

decisions. Plainly it is preferable that important changes in the understanding of our
national basie law should come sbout after full public debate and with the will of the
people rather than after courtroom debates focused on old precedents,- minute
examination of the languég'é of the statute and without the imprimature of democratie
legitimacy. Sir Ninian Stephen, as Governor-General, pointed out in 1983 thet the
Australian Constitution, though en;cted in 1901 and finally settled in the 1890s, was in
truth the reflection of the political attitudes and philosophies of men who formed those
attitudes and philosophies in the 1870s.8 It is therefore a very old national polmcal
mstrument indeed. It should surprise nobedy that consideration should be given, and

acnvely given, to its reform to suit the econditions of modern Australia.

A PRIQRITY LIST

Sir Ninian made his observations at the launch of a book which deserves your

attention. [ refer, of course, to the book 'Australian's Constitution — Time for Change?'.

It was written By John MeMillan of the ANU in company with Senator Gareth Evans (ALP)
and Mr Haddon Storey (Liberal, Victoria). An advisory committee assisted this troika of
authors. The book is a thoughtful contribution to the debate about eonstitutional change.

A
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Following the postponement of the constitutional referenda originally scheduled
for February 1984 {upon which there was a large measure of political support) some lost
heart. Unless Australians c‘an become used to constitutionsl- referenda, Australia will ]
remain, at least in terms of the written instrument, ‘constitutionally speaking, the frozen
" continent.$ I understand we may now see the referenda presented to- coineide with the
next Federal election. If we can build up a tradition of largely bipartisan referenda
sueeesses, the hopes of the constitutional reformers will be buoyed immensely. -

There. are- two chief lessons for constitutional reform in recent Australian
experience. The first is that we should choese an initial agenda of reform that is modsst
at first and that establishes the regularity and ordinariness of frank constitutional change. .
The second is that we should give fresh consideration to the institutions we are using to
develop constitutional reform.

So far as the agenda is concerned, a glance at the MeMillan, Evans and Storey
book, a reflection on Senator Durack's speeches and a consideration of other recent
developments will suggest the way ahead.

) So far as I am concerned, I would give no. priority at all to the so-called debate
about the republic. Though 1 understand the strongly held views of erities of our .
monarchyl0 and those who call for changes for symbolic reasons _(it‘ only to reflect. the
monarchical constitution of Swedenll) | just regard this as & mon-issue' in Australia's™
current constitutional debates.-In a dangerous- world it seems to me we should be- doing
-everything we can to strengthen, rather than to weaken, international institutions, such as
the monarehy. Even republicans concede. that substituting a President for the
Governor-Genera] would mefely redirect the focus of that debate on the powers of the
Head of State in .relation to the Parliament and other members of the Executive
Government. 12 ’

It is my view that high priority should be given to other matters mentioned in
the MeMillan-Evans-Storey book. For example: :
. reconsidering the;;'mdustt.'ial reﬂa_fr.ions power in the light of the com rnent; of Senator.;

Durack and Sir John Moore; o

. rethinking the present Federal-State financial relations under the Constitution; 13
. removing residual Privy Council appeals; 14
-« defining the limited powers of the Governor General; 13
. defining and limiting the powers of the Senate gver supply;
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. providing for the synchronising of elections to both Houses of Parliament;

. considering the respective roles of national, Stete and local government;

. considering the creation of a nationel court system;

. considering the. introduction. of & constitutional Bill of Rights, as. has lately
occurred in Canada, as a means of defining the agreed prmc1ples of Australia
society which are put above party polities;

. consideration of the recognition of a compact-or Makarrata between Aboriginal and
white Australians.

NEW INSTITUTIONS

The other pricrity that should be considered is ocur meachinery for constitutional reform.
Clearly the procedures of parliamentary review (even when bipartisan) have not proved
very successful. Likéwise, the Australian Constitutional Convention, though it has worked
valiantly, -has at -eritical moments been riven by:party disputes fuelled by the constant
round of elections. It cannot really boast of many great achievements under the belt. The
notion of a popular movement and popular conventions such as occurred in the 1890s
seems to me to ignore the political realities of the events that heve taken place since that
time and the parliamentary system we now have, It is perhaps significant that the other
option, which has not been really tried in Australia, is the one which lately proc_iijced the
médjor reforms of the Canadian and Sweden Constitutions. Indeed, Canada and Sweden-are
the. only two QECD countries‘-'that have recently undergoné‘ significant constittional
changes. They did it By the use of independent advisory commissions, consulting widely
end ineluding; but not exelusively comprised of politicians, of all parties. This is- the law
reform model. Whilst many :constitutional debates are properly the subject of party
disputes- being about power; many others could doubtless be put beyend those party
disputes by the use of a properly constituted and vigilantly independent advisory
commission. '

Unless we can improve our performanée..-ih. frank constitutional reform by
referendum of the people, the burden will continue ta fall upon the Justices of the High
Court of Australia to use what Senator ]f)l:.lraé:k hés called the ‘silent operation of
constitutional pnnclple‘ in order to meuld our century—old Constttutnon to serve the needs ..
of Australia today. This responsibility places spec:ally great burdens on the Justices of the
High Court. The burdens on our judges are not growing lighter with the years. This i5s &
point that [ sought to make recé‘ht’ly in my ‘Boyer Lectures on 'The- Judg- es'; Sorﬁe of you
may have seen a review of those Lectures offered in the Queensland Law Society journal
'The_Proctor'lé by the Honourable Justice Peter Connolly of the Supreme Court
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of Queensland. ! propose to avail myself of this opportunity to respond to some of Justice
Connolly's remarks. They were relevant to the role of the judge in modern Australie. They
charged that some 1983 decisions of our High Court had tended to ‘'destabilize’ the
Federation.

THE JUDGES, JUDGED

Low reformers in Australia must not be thin skinned. People who write books or

~speak on sensitive topics, rarely explored, must expect “ﬁﬁbﬁc criticism. Controversy
* stimulates new ideas and is an inseparable part of a free society: I therefore welcomed
‘Justice Connolly's forthright, if somewhat iraseible review, of my 1983 Boyer Lectures on

The Judges. -But, sadly;, in -important respects the Teview was misledding, personal,
over-simplistie, superficial, based on’ out-of-date information, parochial i@u_:d‘ humourless.
What should be done in such a case? Ignore it, and thoughtful people may remain misted.
Doubtless conventional wisdom would siggest “that judges should not engage in public
exchanges. On the other hand, people- have a right to form their gssessments on correct
infoermation and not to be misguided, however innocently. This tesponse is therefore
offered to put the record straight and not for an instant to question the right of Justice
Connolly, other. judgés or-anyone else. to differ strongly from ideas explored in the Boyer
Lectures. - R : i :

- Let it be said at the cutset that the easier course for me, when 1 was invited to
deliver the Boyer Lectures, would have been to.offer a series on law reform.or Social
reform. But the judit::ieu'sr is an increasingly important and rarely examined branch of
government in Austrglia. That is why I chese the more difficult — and inevitably more
controversial — task of examining what seemed to me to be a number of central
controversies concerning our judges. My chief disappeintment in Justice Connolly's rej._fiew
is that he failed {except ocecasionally by inference) to address himself to issues such as

"'these::

+ How should judges be selected?

- In the:age.of specialisation, should we train and retrain our judges?

. How will the judicial method fare if Australian judgés are caued'-ﬁpéin to interpret
& Bill of Rights? -

. Should judges sit in Royal Commissions and other Executive Government bodies?

. Shoul‘dAwerintroduce e better system for hHandling complaints egainst judges than
the sledgehammer of constitutional removal? -

. What are the proper limits ‘of judicial inventiveness and law reform?

+ What impact will technology have on the judi'ciai'role? E
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At the end of Justice Connolly's review, I am left with the impression that he thinks
everything in the judiciary is perfect and that there is no need. to change or even
reconsider our -arrangements. That may be right. The purpose of the Boyer Lectures wéﬁ
to invite the legal profession and our citizens to consider these questions. Does anyone
seriously dispute that the issues are legitimate matters of community concern? Indeed, if
they look back on the Leetures, somme, at least, of the issues seem to have assumed a
greater relevance in 1984 than when they were put on paper in 1983.

MISLEADING =

Much of the critique offered by Justice. Connolly is based upon his reading of
the first chapter and first.broadeast .of the Lectures. This dealt with the appointment of
judges. It raised the question whether Australian Governments, Federal and State, should
be concerned about the serious under-representation in the judiciary of diverse elements
of our population. Singled out for special mention were women and what are now usually
called people from 'ethnie’ {non-British) backgrounds. But also mentioned were lawyers
from the selicitors' braneh, the public sector and-academic life.

As presented by Justice Connolly, 1 am suggésted to be urging the spectre of a
flood of unqualified women and migrant amateurs, appointed in a 'disgraceful’ move to
'debase’ the Bench. I can only assume that because of pressure of work, Justice Connolly
could not read my essay carefully, I pointed out that not everyone agreed with the notion
of diversity. I eonceded that for many members of the judiciary in the legal professions
these views are anathema'. What Justice Connolly feiled to tell his readers was that I had
stressed:

There must be quelities of mind and character first.

"1 also’ stressed that any change must come 'gradually and patientiy'. 1 specifieally demed
notmns of 'exact proporticnality of minority groups'. My simple thesis was that
governments, while still maintaining a judiciery ‘excellent in quality’ should, in theif
appointments, move to reflect the variety of the community judges serve. P

This is not, as expressed by me, a terribly, radical doetrine, worthy of the
anathemas of Justice Connolly. Cn the contrary, one of the important achievements of
Senator Peter Durack, past Liberal Federal Attorney-Genersl, was his conscious
endeavour to appoint more women, more academics, more solicitors, more public lawyers
and more peo.ple from ethnic backgrounds to the Federsl judiciary. Indeed, in Queensland,

events have rather overtaken Justice Connolly. In the self-same-issue of The Proctor in
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which his review appears are announced the appointments of three new judges of the
Supreme Court of Queensland. One of them was a distinguished professor {Professor Kevin
Ryan 'QC). Another was a distinguished publie lawyer (Justice Vasta), formerly Chief
- Crown.Prosecutor and from a non-Anglo-Celtie background.

-Justice Connolly .criticises my use of . a 1972 survey of the High Court of
Australia, - Yet every lawyer knows that there has been precious little judicial biegraphy
and analysis in Australia. Neumann's portrait of the High Court of Australia from 1803 to
1972 is the most up-to-date such analysis now available. In any ease, is it truly misleading
to quote that author's conelusion that High Court justices are typically

male, white, Protestant, raised in Sydney or Melbourne (or much less
{requently, Brisbane)} and of British ethnic origins?

Admittedly, Brisbane has stepped up its representations; Catholics are more heavily
represented and we rarely nowadays taik of 'British' origins. But the point made in 1972
remains highly arguable 12 years and nine appointments later.

This is not a criticism of the High Courf or of governments who have appointed
justices to that Court. It is simply a statement of fact, legitimately drawn to the notice
of the people whose l_ivés are so profoundly affected by High Court decisions.

Justice Conﬁolly aseribes to me an assertion that 'Judges are not attuned to
reform — he refers to-'the alleged disinterest of Australia's judges in matters of law
reform' which he deseribes as -being 'a particularly sore point’ with me. 1f I had said or
even implied such a thing it would be, as the judge says 'baseless and should never have
been made'. But I said nothing of the kind. On the eontrary, I drew attention to the leading
work of judges out of court and in court-in the reform of the law. I drew attention to-their
eiforts, working after cdu;t in law reform agencies. I specifically asserted that the view
that reform was no part of the judieial tesk was r_loﬁ-adays- 'a minority view'. Indeed, I
pointed out that judges themselves were now qrg’ing} that their law-reforming function
should go further. In direct language I"rasserted: Eha‘t ‘tﬁe judges de more then most to right
wrongs'. . M )

R

SUPERFICIAL

Burely it was the heavy burdens of judicial responsibility, rather than
pre-existing prejudices, which led to the over-simplistic and superficial treatment of the
actual content of the Boyer Lectures:
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. Assertions by Justice Cennolly that® the 'courts'. .have 'slways unfailingly upheid'
freedom of speech as '‘one of the pillars of individual liberty* are simply not borne
out by exparience,-iﬁcludihg recent. Australian experience. Indeed, the present
references on reform of contempt law in the Australian and Queensland Law
Reform Commissions reflect the coneern evideneced in the divergent views in the
High Court of Australia itself about the competition between freedom of speech .
and other important values. See Gallégher ‘v Durackl?, There are many other

instgnees that would cause @ thinking commentator to gquestion the judge's grand
but inaccurate assertion.

. His claim that the under-representation of women in the legal profession 'woutd
seem, in the past, to have been their own choice' evidences touching ignorance of
the dynamies of the legal profession, particularly at the Bar. In a male-dominated
eommunity, where the prospects of significant advancement appear to be limited,
the element of free 'choice’ may be limited.

. His attribution to me of a frank call to jiudges to become 'social engineers' quite
misreads one of the primary points I was seeking to msake. This was to call
attention to the dangers of reposing ever-widening funetions (ineluding public
inquiries &nd interpretation of Bills of Rights} upon judges from such relétively
narrow, unrepresentative end ill-prepared backgrounds. :

PERSONAL

A leading pért of -what Justice Connolly had to say {and a part that secured
widespread publicity) was highly personal. Justice Connolly could have spared himself the
hours of searching for my published judgments by reading sub-section 12(3) of the Law
Reform Commission Aét 19"!3 {Cth). That provision requires the Chairman of the
Austrelisn Law Reform Commission to be a full-time Member. This was because all major
politieal parties in the Federal Parliament took the view that part-timism had been an
enemy of effective law reform. Accordingly, they resolved to ensure that the Chairman
would give virtually his whole effort to the work of the'Commission. So I have done. It is
true that since my appointment to the Federal’ Ciourt of Australia I have sat, by
arrangement with the Chief Judge, in & limite;ﬂ‘ number of cases. That arrangement will
continue until I relinquish my post in the Law Reform qulmission. ' '

There is a hidden premise in Justice Connolly's review. It is that only a sitting
judge, and indeed one of Iong-s.t;'é.'nding who has written many judgments, has the real
wearrant to write or talk about the judicial office. That is a view [ reject. In my novel
duties as Chairman of the national Law Reform Commission, I have had a rare
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. opportunity to see the entire operation of our legal system from new perspectives, to

-~ . meet most of its dramatis personae, to travel to all parts of the country and to engage in

.8 dialogue with lawyers and citizens, such as has not been previcusly been attempted. of
" .eourse, my opinions may be debatable. Some may be erroneous. But the way torcriticise
. 'such opinions, in an ancient profession of high inteliect and great integrity, is to address
. the issue. It disappointed me that Justice Connolly altowed himself, instead, the luxury of
‘making personal and patronising remarks.

May 1 also admit to an objection to a frankly polifical point made by the judge?
+" After referring to his misinterpretation of my calls for 'social engineers' he eomments:

It is a curious-feature of those whose politicsl philesophy lies- to the left of
. centre that they have so little respeet for the democratic process.

I can only assume that he is endeavouring to characterise my political philesophy. 1 object
to being neatly stereotyped: The whole effort of the Australian Law Reform Commission
(as indeed of the law reform agencies everywhere) is to make the democratic branch of
government work better, It is to help -the Executive and the Parliament to' address
problems that will otherwise be shelved, thereby putting inevitable pressure on the
judicial branch to make new laws, discovering it in the Aladdin's Cave of the common law.

PAROCHIALISM AND ERROR

Finally, there is, in Justice Connolly's review,. a distinet -flavour of
provinecialism and a frankly out-of-date understanding of the work of the Australian Law
Reform Commission,

So far as provincialism is concerned, he 'hates to crow' but boasts. of the:law
reform__usystem in Queensland. I am second to none in my admiration of the Queensland
Law Reform Commission, The Australian Law Reform Commission eﬁjoys a co-operative
professional relationship with that Commission and meets with its members regularly. We
have some common projects (such as the current inquiry into Admiraity law). We exchange
views and information. It is not necessary to promete the QLRC by denigégfing the ALRC.
Sueh endeavours strike people in other States as evidence of parochial lack of
self~confidence. There is more than enough work in law reform for all of the ngencies. I
only wish tﬁat, for the tasks in hand, the budget of the Austrelisn Commission was
‘immense!, as elaimed. In fact it amounts to about L0 cents per citizen per yeer. This is a
paltry investment in the improvement of our national 1=gal system,
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Furthermore, Justice Connolly was wel astray with his charge that very little
in the way of legislation seems to have emerged from the ALRC. Al but one of the

reports of the ALRC is either in law; in Parliament or under active consideration by the
Federal Government, .with ministerial eommitments to their implementation. The
" exception was tabled only 13 months 8go ang it too is under consideration by the
government. In ?arliament at the moment, for example, is legislation for a major overhaul |
of the law of insurance contraets in Australia, 1t g ‘by. any account an immense task of

significant reform. Other legislation that has heep promised during the current session of
Federal Perliament relates to reform of the Lapgg Acquisition Act 1955 (Cth) (ALRC 14),
Insurance Intermediaries (ALRC 16) and Criminal Investigation (ALRC 2). In addition,
action by the Executive Government oN propessys eoncerning the sentencing of Federal
offenders has been promised, as has legislation to enact the reforms of child welfare law
_in the Australian Capital Territory. Justice Connolly may refer disparagingly to he laws
of Canberra and the Federal Territories, But, as the ALRC report on Human Tissue
Transplants showed, work nominally done for thege Territories in the ALRC can be
sdopted throughout the country. It is a COMmendable fact that it was Queensland that
first adopted the human tissue transplants pProposals (see Transplant & Anatomy Aect
1879). As to the proposals for uniform defamation 1aw reform, these -ean, it is true, be
traced to the Australian-Law Reform Commissionts report Unfeir Publication {ALRGC 11).
But the New South Wales Attorney-General's oomment 'Can it!", which Justice Connolly

reports with relish, was addressed not to the Commission's carefully balanced propesal,
but to one that emerged after r languid tour through seven meetings of the Standing °
Committee of Attorneys-General over three yegrs, and which reflects the inevitsble
compromises and changes that make it 2 distant agusin to the ALRC package.

The denigration of the Australian [ ,w Reform Commission is specifically
insulting to the fine lawyers from Queenslang who, a; Commissioners or otherwise, have
played a vital part in thi_; ;_mportant nationg) institution. We have always vaiued our-links
with Queensland. Mr F G Brennan QC Was one of oyr original Commissicners. Sir Zelman
Cowen also played .2 vital part as does Justice GE Fitzgerald In faet, 1 first heard of
Justice Connolly's review on a zunny Saturday afternoon when the Law Reform
Commissioners were working on the reéport Qoncermng the Federal laws of evidence upon

which the Queensiand. Law . Soclety,,,and Rap have been _generous in providing much. .
thoughtful and practlcal heip.

HUMOURLESS

In addition to all this, there iS the gag tack of humour in Justice Connoily's

review, despite the paraded virtues Qf humour te which he espires. Apparently Justice
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Connolly is a stranger to irony. When I quoted Chief Justice Gibbs' witty exteact from
Lord Elgin's 'urgent words' in Earl of Radnor v Shafto in 1805 ('Having had cdoubts upon this.

will for 20 years there can 'be no use in taking more time to consider it) I said that this
statement was received by 'an open mouthed audience'. Our serious reviewer took this to
" be a 'solemn’ comment and drew the implication that"the audience understood the Chiefl
Justice to be seriously advancing these historical gems as evidence that it was for the
best in the best of possible worlds!!'

If Justice Conrolly could bear to listen to the brod&éasts — or even the tapes of

+" the broadeasts which are now selling well — he would have heard the reassuring peels of

laughter on the record of Sir Harry Gibbs' statement. frony and humour are needed even in
broadeasts — especially if such broadcasts are aimed (as the Boyer series is) at hundreds
of thousands of ordinary citizens, not just 300 judges or even 15000 lawyers. .

P

REASSURANCE?

Mény other things could be said. The remarks by a judge about 'destabilising
decisions’ of the High Court of Australia during 1983 which he implies upset the essential
Federal nature of our system may be considered by some to do much more damage to the
integrity of and réspect for our judicial system than any remarks of mine in presenting,
with attempted fairness, the legitimate debates concerning the future of the Australian
judiciary. The remarks about Justice Murphy and Dame Roma Mitehall, I will ignore. They
are, as Justice Connolly charged of the Lectures, ungracious. The name-calling at the end
of the review ('shallow, sﬂbérficial, trendy and, it must be said, ung:iacious') I have sought
to meet with this short response.

Is there any consolation in all this? First, I have received many messages of
suppert from judges in all parts of Australia. 1 am sure J ustiee Connolly is not alone irrhis
'views‘.":],:??ut' it is reassuring to lmow that so many Australian judges do not share them. One
very se;lior -Austrajia.n judicial officer has informed me of his intention to organise a
series of extensive seminars of judicial officers in i"tis State to examine, chapter by
chapter, the issues raised in the Lectures.

Secondly, the Bayer Lectures are now being deseribed as the ‘controversial'
Boyer Lectures, as a result of Justice Connolly’'s review. Undoubtedly, this will cause
many more judges, lawyers a_nd fellow citizens than otherwise to listen to the
rebroadeasts end to buy the cassettes or published book of them. For my own part, I am
content to leave their merits and defeets to the good judgment of this rudience.
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