* THE PROCTOR
NEWSLETTER OF THE QUEENSLAND LAW SOCIETY
APRIL 1984

THE JUDGES JUDGED - PART 2

March 1984



THE PROCTOR

NEWSLETTER OF THE QUEENSLAND LAW SOCIETY -

APRIL 1984

THE JUDGES JUDGED - PART 2

by the Hon Justice M D Kirby CMG

Law reformers in Australia must not be thin skinned. People who write books or
speak on sensitive ‘topies, rarely explored, must expect publie criticism. Controversy
stimulates new ideas and is an inseparable part:of a free society. I therefore welcomed
Justice Connolly's forthright, if somewhat irascible review, of my 1983 Boyer Lectures on
“The Judges. But, sadly, in important respects the review was misleading, personal,
over-simplistie, superficial, based on ocut-of-date information, parochial and humourless.
" What should be done in such & case? lgnore it, and thoughtful people may remain misled,
" Doubtless conventional wisdom would suggest that judges should not engege in public
“'exchanges. On the ottier hand, people have a right to form their assessments on correct
“information ‘and not té be misguidéd', however innocently."'i‘his response is thérefore -
offered to put the record strgight and not for an instant to question the right of Justice
Connolly, other judges or anyone else to differ strongly from ideas explored in the Boyer
Leectures. el

Let it be said at the outset that the easier course for me, when 1 was invited to
deliver the Boyer Lectures, would have been to offer’ a series on law reform or social
reform. But the'judiciai'y is &n increasingly ‘impoﬁant and rarely examined braﬁch of
government in Australia. That is why I chose the more. diffieult — and inevitably more
controversial — task of examining what seemed to me to be a number of central
controversies concerning our judges. My chief idis-appoi’ntment in Justice Connolly's review
is- that he failed (except-.:_occ_asi'onallgfpy inference) to address himself to issues such as .
these: Bty

. How should judges be selected?

. In the age of specialisation, should we train and retrain our judges?

. How will the judicial method fare if Australian judges are called upon to interpret
a Bill of Rights?



. Should judges sit in Royal Commissions and other Executive Government bodies?

- Should we introduce a better system for handling cbmplaints against judges than
the sledgehammer of eonstitutional removal? _

. What are the proper limits of judicial inventiveness and law reform?

. What impact will technology have on the judiciel role?

At the end of Justice Connolly's rew'.'ihew, 1 am left with the impression that he thinks )
everything in the judiciery is perfeet and that there is no need to change or even
reconsider our arrangements. That may be right. The purpose of the Boyer Lectures was
to invite the legal profession and our citizens to consider these guestions. Does anyone
seriously dispute that the issues are legitimate matters of community concern? Indeed, if
they look back on the Lectures, some, at least, of the issues seem to have assumed a
greater relevance in 1984 than when they were put on paper in 1983. ‘

Misleading . L=

Much of the critique offered by Justice Connolly is based upon his reading of
the first chapter and first broadeast of the Lectures. This dealt with the appointment of
judges. It raised the question whether Australian Governments, Federal and State, should
be concerned about the serious under-representation in the judiciary of diverse elements
of our population. Singled out for.spe-cial mention were women and what are now usually
ealled people from 'ethnie' (non-British) backgrounds. But also mentioned were lawyers-
from the solicitors' branch, t-h_e public sector and academie life.

As presented by Justice Connolly, I am sugzested to be urging the spectre of a
flood of unguelified women and migrant amateurs, appointed in a ‘disgraceful' move to
‘debase' the Bench. 1 can only assume that because o*f— pressure of work, Justice Connolly
could not read my essay carefully. I pointed out that not everyone agreed with the notion
of diversity. I conceded. t"r-xat ‘for many rmembers of the judiciary in the legal professions
these views are anathema'. What Justice Connolly failed to tell his readers was that I had
stressed: ;

There must be: gualiti"es ot,.iﬁpi_nd and character first.

1 also stressed that any change must come 'gradually and patiently'. I specifically denied
notions of 'exact proportionality of minority groups'. My simple thesis was that
governments, while still maintaining a judiciary 'excellent in quality' should, in their
appointments, move to reflect the variety of the community judges serve,
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This is not, as expressed by me, a terribly, radical doetrine, worthy of the
anathemas of Justice Connolly. On the contrary, one of the important echievements of
Senator Peter- Durack, past Liberal Federal Attorney-General, was his conscious
endeavour to appoint more women, more academies, more solieitors, more public lawyers
and more people from ethr}ic backgrounds to the Federal judiciary. Indeed, in Queensland,
events have rather overtaken Justice Connolly. In the self-same issue of The Proctor in
. which his review appears are announced the appointments of three new judges of the
Supreme Court of Queensland. One of them was g distinguished professor (Professor Kevin
Ryan QC). Another was a distinguished public lawyer (Justice Vasta), formerly Chief
+.'Crown Prosecutor and from a non—-Ancrlo—Celnc background.

Justice Connolly.criticises my use of a 1972 survey of the High Court of
Australia, Yet every lawyer knows.that there has been precious little judicial biography
and anal&sis in Australia. Neumann's pertrait of the High Court of Australia from 1903 to
1972 is the most up-to-date such analysis now available. In any case, is it truly misleading
to quote that author's eonclusion that High Court justices are typically

male, white, Protestant, raised in Sydney- or Melbourne (or much less
frequently, Brisbane) and of British ethnic-origins? -

Admittedly, Brisbane has stepped up its representations, Catholics are more heavily
represented and we rarely nowadays talk on' "British' origins. But the point made in 1972
remains highly argueble 12»y_ears and nine appeointments later.

This is not a criticism of the High Court or of governments who have appointed
justices to that Court. It is simply & statement of fact, legitimately drawn to the notice
of the people whose lives are so profoundly affected by High Court decisions.

;- Justice Connolly ascribes to me gn assertion that 'Judges are not attuned to

reform — he refers to 'the slleged disinterest of Australia's judges-"in matters of law
-reform' whieh he deseribes as being 'a particularly sore peint' with me. If 1 had said or
even implied such & thing it would be, as the judge sdys 'beseless and should never have
been made'. But I said nething of the kind. On the contrary, I drew attentidﬁ to the leading
work of judges out of court and in court in the reform of the law. [ drew attention to their
efforts, working after court in law. reform agencies. I specifically asserted that the view
thet reform was no part of the judicial task was nowadays 'a minority view' Indeed, I
pointed out that judges themselves were now urging that their law-reforming funetion
should go further. In direct-language [ asserted that the judges do more than most to right

wrongs'.



Superficial

Surely it was the heavy burdens of judicial responsibility, rather than
pre-existing prejudices,-which led to the over-simplistic and superficial treatment of the
actual eontent of the Boyer Lectures:

. Assertions by Justice Connolly that the 'courts’ have ‘siways unfailingly upheld
freedom of speech as ‘one of the pillars of individual liberty' are simply not borne
out by experience, including recent Australian expérience. Indeed, the present
references on reform of contempt law in the Australian and Queensland Law
Reform Commissions refleet the concern evidenced in the divergent views in the
High Court of Australia itself about the.competition between. freedom of speech

.- and other importent values. See Gallagher v Durack (1983) 57 ALJR 191. There are
many. other instances that would cause a thinking commentator to gquestion the
judge's grand but inzecurate essertion. .

His, eclaim that the under-representation of women in the legal profession 'would

seem, in the past, to have been their own choiee' evidences touching ignorance of
the dynamics of the legal profession, particularly at the Bar. In a male-dominated
community, where the prospects of significant sdvancement appear to be limited,
the element of free 'choice' may be limited.

. His attribution to me of a frank eal to judges to become 'social engineers' quite
misreads oné of the primary points I was seeking to make. This was to call
attention to the dangers of reposing ever-widening functions. (including public
inquiries and interpretation of Bills of Rights) upon judges from such relatively
narrow, unrepresentative and ill-prepared backgrounds.

Personal

e A leading part of what Justice Connolly had to say (end a part that secured
wxdespread publicity) was highly personal. Justice Connolly could have spared himself the
hours of searching for my published ]udgments by reading sub-section 12{3) of the Law
Reform Commission Act 1973 (Cth). That provision requires the Chmrman of the
Australien L.ew Reform Commission to be a full-time Member. This was because a1l major
political parties in the Federal Parliament took the view that part-timism had been an
enemy of effective law reform. Accordingly, they resolved to ensure that the Chairman
would give vixltually his whole effort to the work of the Commission. So I have done. It is
true that s._ir}ge my appointment to the Federal Court of Australia [ have sat, by
arrangement with the Chief Judge, in a limited number of cases. That arrangement will
continue until I relinquish my post in the Law Reform Com missiéiﬁ‘.'




There is a hidden premise in Justice Connotly’s review. It is that only a sitting
——Judge, and indeed one of long-standing who has written many Juclcrments, has the real
werrant to write or talk about the judicial office. That is a view I reject. In my novel
duties as Chairman of the national Law Reform Commission, I have had a rare opportunity

"*'to see the entire operation of our legal system from new perspectives, to meet maost of its

dramatis personae, to travel to all parts of the country and to engage in a dialogue with

lawyers and citizens, such as-hes not been previously been attempted. Of course, my
opinions may be debatable. Some may be erroneous. But the way to criticise such opinions,
in an aneient pro,fessi'en of high intellect and great integrity, is to sddress the issue, It
disappointed- me’ that Justice Connolly "allowed himself, instead, the -luxury of making
personal and patronising remarks.

May 1 also admit to an objection to a frankly political point made by the judge?
“After referring to his'-misinterpretation of my calls for 'social-engineers' he, comments:

‘It is a curious feature of those whese political philosophy lies to the left of
. eentre that they have so little respect for the democratic process.

I can only assume that he is endesavouring to characterise my political philosophy. I abject
- to being neatly stereotyped. The wholé effort of the Australian Law Reform Commission
(as indeed of the law reform agencies everywhere) is to make the democratic branch of
government  work bettér. It is*to help the Executive and the Parliament to address : :
problems that -will otherwiéeg -be . shelved, thereby putting inevitable pressure on the
judicial branch to meke new laws, discovering it in the Aladdin's Cave of the common law,

Parochialism and error

Finally, there .is, in Justice. Connolly's " review, a distinet flavour of
provineialism and a frankly out-of-date understanding of the work of the Australian Law
Reform Commission, :

]

So. far as provmclahsm is concerned he 'hates to crow' but boasts or the law

reform system in Queensland Fam. second to none in-my- admiration of the Queensland

Law Reform Commxssmn. The Australian Law Reform-Commission enjoys.a co-cperative
professionul relationship with that Commission and meets with its members regularly. We
have some common projects (sucli-as the current inquiry into Admiralty law).. We exchange
views and information. It is not necessary to promote the QLRC by denigrating the ALRC.
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Such endeavours strike people in other States &s evidence of parochial lack of
self-confidence. There is more than enough work in law reform for all of the agencies. 1
only wish that, for the tasks in ‘hand, the budget of the Australien Commission was
'immense’ as ¢laimed. In fact it amounts to about 10 cents per eitizen per year. This is a
: paltry investment in the improvement of our national legal system.

Furthermore, .Justice Connolly was well astrey with his charge that very little A
in the way of legislation seems to have emerged from the ALRC. All but one of the
reports of the ALRC is-either in law, in Parliament or under active consideration by the
Federal Govei-ﬁfnar;t, with ministerial commitments to their implementation. The
exeeption” was tabled only 13 months ago and it too is under consideration by the
government. In Parliement at the moment, for example, is legistation for a major overhaul
of the law of insurance contraets in Australia. It is by any sccount an immense task of
signifieant reform,'ofher legislation that has been promised during the current session of
Federal Parliament relates to reform of the Lands Acquisition Act 1955 (Cth) (ALRC 14),
Insurance Intermediaries (ALRC 16)- and Criminal Investigation {ALRC 2). In addition,
action by the Executive Government on proposals econcerning the sentencing of Federal
offendérs has been promised, as has Jegislation to enact the refofms of child welfare law
in the Australian Capital Territory. Justice Connolly- may refer disparagingly to he laws
of Canberra and the.Federsl Territdries. But, as the ALRC report on Humen Tissue
Transplants showed, work nominally done for those Territories in the ALRC can be
adopted throughout the country. It is a-commendable fact that it was Queensland that™
first sdopted the human tissue transplants proposals. (see. Transplant & Anatomy Act
1979). As to the proposels for uniform defamation law reform, these can, it is true, be
traced to the Australian Law Reform Commission's report Unfair Publication (ALRC 11).
But the New South Wales Attorney-General's comment 'Can it!’, which Justice Connolly
reports with relish, was addressed not to the Commission's carefully belanced proposel,

but to one that emerged after a languid tour through seven meetings of the Standing
Committee of Attorneys-General over three yéaré, and which refleets the inevitable
. compromises and changes that make it a distent cousin to the ALRC package.
The denigration of the Aistralian Law Reform Commission is specifically
insulting to the fine lawyers from Queensland who, &8s Co_rpmissioners or otherwise, have . .
played a vital part in ihis impo':"tant ﬁational irLstituti'oﬁ::'We have always valued our links
with Queensland. Mr F G Brennan QC was one of our original Commissioners. Sir Zelman
Cowen also played a vital part 8 does Justice G E Fitzgerald. In faet, I first heard of
Justice Connolly's review .on a sumny Saturday afternoon when the Law Reform
Commissicners were working on the report concerning the Federal laws of evidence upon
which the Queensland Law Society and Bar have been generous in providing much
thoughtful and practical help.




Humourless

In addition to all this, there is the sad lack of humour in Justice Connolly's

. review, despite the paraded virtues of humour to which he aspires. Apparently Justice

Connolly is a stranger to irony. When I quoted Chief Justice Gibbs' witty extract from
Lord Elgin's 'urgent words' in Eerl of Radnor v Shafto in 1805 ('Having had doubts upon this
will for 20 years there can be no use in taking more time to consider it) I said that this

statement was received by 'an open mouthed audience'. Our serious reviewer took this to
be a 'solemn' comment and drew the implication that 'the ‘gudience understood the Chief

* Justice to be seriously advancing these historical gems as evidenee that it was for the

best in the best of possible worlds!!

If Justice Connolly could bear to listen to the broadeasts — or even the tapes of
the broadeasts which are now selling well — he would have heard the reaésiiﬁng peals of
laughter on the reeord of Sir Harry Gibbs' statement. Irony and humour are needed even in
broadeasts — especially if such broadeasts are aimed (as the Boyer series is) at hundreds
of thousands of ordinary eitizens, not just 300 judges or even 15 000 lawyers.

Reassurance? e

Many other things could be said. The remarks by a judge about 'destabilising
decisions’ of the High Court of Australia during 1983 which he implies upset the essential
Federal neture of our system may be considered by some to do much more damage to the
integrity of and respect for our judicial system than any remarks of mine in presenting,
with attempted fairness, the legitimate debates econcerning the future of the Australian
judiciary. The remarks about Justice Murphy and Dame Roma Mitehell, T.will ignore, they
are, as Justice Connolly charged of the Lectures, ungracious, The name-calling at the end
of the review {'shallow, superficial, trendy and, it must be said, ungracious’} I have sought

* to meet with this short response.

Is there any consolation in all this? First, I have receivéd many messages of
support from judges in all parts of Australia. ! am sure Justice Connolly is not alone in his
views. But it is reassuring to know that so many Australian judges do not ‘sf\are them. One
very senior Australian judicial officer has informed me of his intention to organise a
series of extensive seminars of judieial officers in his State to examine, chapter by
chapter, the issues raised in the Lectures.
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Secondly, the Boyer Lectures are now being deseribed as the 'controversial
Boyver Lectures, as a resuit of Justice Connolly's review. Undoubtedly, this will cause
meny more judges, lawyers. and: fellow citizens than otherwise to listen to the
rebroadeasts and to buy the caséettes or published book of them. For my own part, I am

! content to leave their merits and defects to the good judgment of this audience.

B




