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Sir Zelman Cowen, who chairs this session, was an early entrant into the debate
on bioethical questions. T 1968 he wrote an important essay on the legal issues ‘raised by
orga'n' &ansplantation.l As was so often the case, he was shead of his time. As
Governor—General of Australie, he remorselessly conironted the country, in speech after
;peech, with the social, ethmal and legal dilemmas posed by new technology nu;:iear,
compu ter and blologlcal

Between 1976 and 1'977 he participated in the project which brought me into
the realm of bicethics. He was a part—t1me member of the Austrahan Law Reform
Commission. In 1977 that Commlssmn dehvened a report o Human T]SSue Transplants.2

It is mt lmmodest to say that the report has proved highly suecessful. In Australia, &
country that can boast few uniform laws, it is the basis for uniform 1&3islati_on by all of
the Territories and States of Au.stralia, save Tasmani&.3 It was praised in British and
Australian medieal journals. 4 It was even trans}ated into Spamsh for use throughout
South America : mota normal place of export of Australian legal ideas!

Before the birth of quise Brownr ih Bristol in 1978, the Australian Law Referm
Commission called attention to the urgent need of law makers in Australia to address the
diserete subjects of in vitro fertilisation amd embryo transferd Although formally
within its terms of reference the Com misio_n felt that the moral and legal issues raised
by the transplanation of life itself were of a different dimension te those posed by

transplantation of a kidney or a cornea.
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Australia s a federation. Most matters; of medicel law are left by the
Australian Constitution to the States. Nominally, the report on human tissue
transplantation offered a [model]l law for the Australian Capital Territory, & Federal
responsibility. A change of A-tfomey-(}eneml resulted in a new outlook. The new
Attorney-General took the view that the development of legal responses to the prbblems
of in vitro [lertilisation s:ould be left to the Australian States. 1t should not be an
initiative of Federal Govemment or its agencies, such as the Law Reform Commission.
This view was taken despite a request by the State Ministers of Health that the Australian
Law Reform Commission, fresh from ii;sk-gucc':ess ‘with the law on human tissue
transplantation, should tackle the even more puzzling issues of IVF. The Federl
Attorney-General was adamant. This was a State issue. The result of this political
decision is that a series of speecial inqﬁiries have been éstab_lished by State Govemments
throughout Australia. Inquiries are proeeeding in New South Welest, Vietoria?,
Queenslard® gmd, in a desultory fashion, in other States. It will be a miracle greater
than in vitro fertilisaticn if the produet of these labours is compatible and uniform
legislation based on the views of the best national experts and developed in close
eonsultation with the community.

One of the reasons why the then Attomey'—Geﬁer"aI of Australia decidoﬁ not to
refer the law on in vito fertilisation to the Australian Law Reform Commission was a
view that was advanced, relevant to the subject essigned for my address. It was a view,
power fully expreséai by another of the participents in the Human Tissue Transplants
report. Sir Gerard Brennan, now a Justice of the High Court of Aﬁstraliﬁ_, expressed his
reservations about a too early entry of the law into the regulation of in vitro fertilisation.
His concem was that any such law, promoted by the Law Reform Commission, might be
built 'on the shifting serds’ of unstable and unéértéin publie opinion.9 At sueh en early
stage in the development of the medical technology, when the procedure was still
regarded as experimental, the Law Reform Commission would prematurely tread where
angelic judges and others might fear to do so. At such a premature stage in the
identification of the problems, initiatives might be proposed by é Iéw that would coerce
reluctant legisla'tors into law making that was bremature. Where vital matters of Efe and
death in the human species was concemed, on this view it was better not to rush things.

This approach to the law's proper regction to in vitro fertilisation received
support from two very different querters in Australia. First, members of the medical
profession.began to urge that the law should keep out of the regulation of in vitro
fertilisation practices. Sir Gustav Nossal, & distinguished Australian biclogist, urged that
the law was a cumbersome, slow-moving instrument for seeirl control in a fast moving
field of medical science, No sooner would laws be developed but they would be overiaken




by _technological developments or by changing social attitudes. In these circumstances he,
arﬂ “many others like him, urged that legislation was too inflexible a response to the
problems ‘of bicethies. Instead, he suggested that 'soft-edged' solutions should be sought in
t:he forim of flexible guidelines develop ed by hospital ethies committees and peer groups of
the seientistsat the workface.10

. ‘The second line of support for the 'hands off' view came from legal quarters.
Perhaos it was most emphatically stated by Lord Kilbrandon when he chaired the CIBA
j:oundatxon conference 'Law and Ethics of AID and Embryo Transfer'. The proceedings of
" this conference were published as long ago as 1973. Lord Kilbrardon stated that normally
'thi law should not forbid what it is not necessary to. forbid; and it ought to authorise what
. pecple feel they want to do'.1l This thesis should not'be unfamiliar to anyone brought
wp in the traditions of the common law of England. There is a wel.g'-wom jest about legal
systems: .

*.In England .[and cne rmg'ht say, Austraha} everything that is not forbidden is
permitted

* Under German law, everything that is not permitted is forbidden

* In France, everything which under law & forbidden is really permitted, and

* In Russia, everything that is permitted is really forbidden,

Like most jokes, this ore has a point. It is at the heart of our freedoms that we live under-
the systems of law. by which, unless the law specifically forbids particular econduet for -
good social reasens, the individial & free to pursue his own perceptions of right and wrong
without urdue interference by the ag-encies of the state. This is not a jurisprudential
essay. Nor b this the oceasion for elaborating the importance of this principle. But it
reguires only a moment's ~ret_'1éction to. see how vital it & for the kind of diverse and
individialistic societies whiech English-speaking people tend to enjoy.

THE HART v DEVLIN DEBATE

Lately, the debate about the limited role of the law, particularly the eriminal
law, has focused wpon the right of the state o enact laws for the enforeement of private
morality. In this ecountry in 1957, the Wolfenden Committee, dealing with homosexual
offences and prostitution, ran 1p a battle flag for those who argue for.a limited function
forthe law:
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{The law's] functien, as we see i.t, is to preserve publie order and decency, to
protect the citizen from what is offensive or injurious and to provide sufficient
safeguards against exploitation and corrwption of others ... it is ot in our view
the function of the law to intervene in the private lives of citizens, or to seek
to enforce any particular pattem of behaviour, further than is necessary to
car::_;; out the purposes which we have outlined ... [T]here must remsain a realm
of private morality and immorality which s, in brief and erude terms, not the

law's business.12

This ‘brief end crude' statement of the law's limited functions in matters of private
morality was not a sudden invention -of the members of the Wolfenden Committee,
distinguished though they were. It raced its lineage to along line of English jurisprudence
going back at least to Jeremy Bentham arnd John Stuart Mill. Most of the debate
conceming the Wolferden principle, if I might eell it -thus, has been focused in the realm
of the so-called 'victimless' erimes. These are the crimes, mogt of them still included in
the eriminal catendar of Englard and Australia,. which punish conduct - offending
perceptions of morality taLght in the Judeo-Christian tradition, even where the only
people affected are consenting adults I refer to laws on gambling, prostitution, nude

bathing, pomography, narcotic drugs and so on.

Not everyone agrees with the Wolfenden principle that the law should keep out
of enforcing perceptions of morality. A most distinguished judge, Lord Deviin,.in a lecture
soon- after the Wolfenden report,. asserted that-the effort to withdraw the law from the
realm of private morality was not only questionable but wrong. He argued that society has
a right‘ to punish eonduct of which its members strongly disapprove, even though the
eonduct.has no immediate effect which could be deemed injuricus to these compleining or
indeed others. The basis of this right to invoke the law, acconding to Devlin, is that thé
state has & role to play as moral tutor. On this view, the law is. the proper 'tutorial
technique' of the state, to uphold the strongly held perceptions of momlity shared by the
people. Commentators from the opposing point of view have sometimes suggested that
this iS an 'eceeniric’ attitude.l3 But it hes many supporters, particularly in religious
grows in Australia and Britain, who demard that the state should enforce perceptions of
momlity, even as against consenting adult minorities. In Ireland, within recent weeks, a
constitutional change was erdorsed et referendum, which will enshrine in that country's
basic law the moral position of the Roman Catholic Church in respect of abortion,
Contrary views of the secular and Protestant minorities are overridden by the law. The
basic argument of those who justify such an approach is that society has a right to protect
its own existence. On this view, the majority has & right to enforce jts moral convictions,

in defending its soeisl environment from changes which the majority oppose.




"ny éént'é,‘ry view of a minority, even though most closely affected — whether a pregnant
'other who wants to terminate her pregrancy or a woman desperate to achieve a

pegnancy by IVF — must be subordinated to the perceptwn of momlity of the majority.

" Lord Devlin seknowledged that there were oceasicns where law makers should
étaﬁ their hand. They should do so where they detected uneasiness or hall heartedress or
i:iatent wleration in society's cordemmation of a practice. But where public [eeling was
high, enduring ard relentless, where it gave rise fo 'indignat.ion and disgust'l4 society's

‘right to act throwgh the law should not be denied. Lord Devlin applied his thesis
. homosexual conduet, If it was genuinely regarded asan abommable viee, soc1ety could ang
* should acL throtgh its eriminal Jaw to punish thé unacceptable, even wheTe the only people
involved were edult and consented to what they were doing.

*This assertion provoked Professor H L A Hart to respond. He conterded that
_l)evli-ﬁ-"s criticisms rested on a confused conception of what society was, He said it would
‘be iftolersble .that a moral status quo should be entitled to preserve its precarious
exlstence by force. Deviin disagreed:

[ do not assert that any déviation [rom a society's shared momlity threatens its

" existence any more than I assert that any subversive ectivity threatens its
existence. I assert that they are both activities which are capable in their
mature of threatening the existenceof somety so that neither can be put beyond
the law. 13

This” debate between Lord Devlin and Professor Hart'is well known throughout the
commoen law world, It is a debate about the purposes and limits of the law in the
enforcement of morality. True it is, that until now the Hart/Devlin debate has tended to
foets on the old problems of morality. By that I mean the use of eriminal Taws to enforce
views of right and wreng taught by the Churches but not always praétised by large and
growing numbers of citizens. However, as it seems to me, the old debate is now relevant
to the pressing issues of bicethics.16 Proponents of a strong reflection of maral laws in
erimiral and other legisiation are most vocal in Church amd Ghurch-related organisations.
At least, this is the case in Australia where the Churches-(especially the Roman Catholic
Chureh) have been in the forefront of those calling for a ban’ or moraorium on IVF and
ET. On the other hand, to date the Churches have not carried the general population with
them. Successive publie cpinion polls in Australia have indicated sustained public support
for IVF as a means of aiding infertile couples in their predicament. 17
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In the new bioethical area, are there matters which, crudely and bluntly, are
rot the Jaw's business? Should the law intervene te prohibit or fecilitate IVF ard its
ancillary developments, in vivo fertilisation, surrogate parenthood, the freezing of human
embryos ard so on? Is the law nealed, at the very least, b attend ccherently to the
consequential problems presented by such devélopments as they affect rules drawn in

earlier times for diffe rent circumstances?

AUSTRALIAN DEVELOPMENTS.

In Australiz, high sucecess has been achieved in the treatment of infertiie
women by IVF procedires. The cen tré of ‘activity is Melbourne. Aceordingly, in respect of
the legal responses, most attention has focused on’ an inquiry by a nine~-member
interdiseiplirary investigation hended by Professor Louis Waller. Waller 5 the State Law
Reform Commissioner. He was asked to examine the social and ethicsl i mplications of the
in vitro fertilisation program. Soon after his inquiry commenced its work in March 1982,
Professor Carl Wood —. the leading gynaecologist engaged in the IVF program in
Melbourne — gnnounc el that the Ethics Committee of the Queen Vietoria Medieal Centre
of Melpoumne had approved a scheme whieh ellowed women to donate ova to infertile
patients. By October 1982 the Waller Committee, in an interim report, recommended that
IVF be permitted by law for married couples using their own eggs and sperm. But it
suggested a moratorium on the use of donor gametes. Accordingly, the State Premier
asked the two public hospitals involved in the IVF program to halt donor ovum treatment.
No law was passed. It was simply a request by the Executive Govemment of the State to
the public hospitals involved. They continued treatment of 20 to 30 patients elready
urdergoing the proeedures, thowgh they did not commence new - treatment programs. In
May 1983 when it was leamed that the work was continuing, the State Govemment
intervened more actively and it was halted. Against no law was passed. The Premier, Mr
Jdohn Cain, said that the use of donor gametes involved 'deep ethicel ard moral
implications',18

On 27 August 1983 the report of the Victorian Committee on the second stage
of its inquiry, was made public. It recommend ed:

* that the use of donor sperm ard donor ova in IVF should be permitted in Victoria

* that compréiensive information, including ethical, social, psychological and legal
matters, sheild be made available to infertile couples, ineluding in lanzuages other
than English

* that counseiling should precede, accompany and follow participation in donor
gamete programs of IVF
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* . that. consent to the use of donor gametes in IVF should be given and recorded in a
: document by the couple before they partzcxpate in the procedures

-that & couple should be required for a period of not less than 12 mo_nth'sr ‘o attempt
. to cure their infertility in other ways pefore entering an IVF program '

that admission to the IVF program should not dlsquahfy pataents fmm remmmng on
. the [dwingli ngl adoption waiting lists

_. .that donors of ova should not be paid for their gametes and that children under' 18
- shouldbe prohibited from entering the program )

* that the use of known denors shouldbe permitted where both pare nts request it

. that & hospital should, on request, offer nm—ldennfymg mformatlon about the
' ',sperm or ovum donor to the recipient am such matters as: physncal characterlstlcs,
~but pot details that could sllow the identi fication of the donor '

'that doctors and other medical staff shouid have the right to ce s fuse pat‘tlcpatlon in
_an IVF program.19

7 It -is still not clear whether the Victorian Govemment proposes to. implement
the recommendations in the report. The Premier has amounced that recommendations
'mou‘lc!‘ not be implemented piecemeal. They form a‘;_)'foposal for laws'fc;r the community

to 'accept or reject'. Specifically, the Premier agreed Wlth meessor Waller that there
. had been o substantial public consideration of the 1ssues mvelved'

What the gofemment isanxious to do is ré’:eive éqmmen’t's from all sectiens of

the community on this important quéstién. We. are. IaWaré'of"'t.h'e'armiety of
people involved in the suspended IVF pnoo'ram We will reach a demsmn as a

govemment as soon as possible. 20 ) '
On the other hard, the Govemment of the State of New South Wales has amounced that it
proposes to legislate promptly on certain aspect s of in vitro féptilislati(:m._ A-childbom asa
result of artificial insemiration by donor carried out with the husband's-consent ard a
childbom as a result of IVF procedire where genetic /ma_teri&i is provided by the tusband
ard wife or where the semen is provided by a donog are to be deemed by State law to be
children of the husband and wife. The New South Wales 1egi§1&triqn will also.exterd the
principles v certain de facto relationships. However, as a.r'nwhc_ed,”'_che new law _wi'll not

cover children bom as a result of an IVF procedure involving donated ova.21
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It will not surprise you to hear that, so far, there are few who are hoppy with

the outcome of these inquiries in Australia:

* The President of the Right to Life Organisgtion condemned the Waller Reportamnd
demarded animmediate end to all IVF programs.22

* Couples waiting for the reopening of the susperded ard highly successful Melbourne
IVF program told newspapers of their anguish amd [rustration &t the further
delay.23 , '

* Crities of the New South Wales announcement suggested that it solved only the
easiest of issues, leaving untouched the remaining controversial issues of domated
ova, dongfed embryos, surrogate motherhood, in vivo fertilisation and so on.24

* Crities of all the legal moves in Australia point to the languid pace by which the
eountry iS moving towards legislation and the difﬁ'eﬁity of petting uniform
legislation throughout Australia on such an issue where paséions run-high.25 The
Standing Committee of Federal and State Attorneys-Gensral has been pomdering
the relatively modest reforms now proposed in New South Wales for several
years.26 But whilst the law makers tarry, new problems and new proposals have
been presented for legal solution. These include:

* The freezing of human embryos27
* The tramsfer of an embryo from the body of one woman to another8
* The growing number of friplets and quadruplets and the lessens it presents for
" muttiple implantations29 ' 7
* Developments in surrogate motherhood. On 25 August 1983, for the first time, the
Melbourne Age newspaper carried the following advertisement:
" BURROGATE MOTHER )
Young cowle wanting lady to be 2 surrogate mother. Wife has had
hystereetamy, For further information please write to
Mr & Mrs S ... PO Box 239, Fitzroy, 3065.30
* Suppested further developments in IVF ineluding embryos grown specially to
provideneeded t'ansblant tissue, suchasa pan::res::ts.31

WHEHRE IS IT LEADING?

There are many cbservers who are now calling for the law t5 intervene to
prohibit these developments either forever or until society has considered the legal and
moral implications of what is happening. In Australia the Churches and the Right to Life
organisations are in the forefront of the prohibitiamists. Speci fically, in their submission
to the Waller Committee of Inguiry, the Catholic Bishops of Vietoria urged that even

adopting P rofessor Hart's test it was the law's business to prevent any human being [rom &




" practice which threatened him or her with serious harm.32 According to the Bishops,
" the Fuman embryo is a separste human individial. It 5 therefore the law's legitimate
- business to proteet it, just as it woulda newbom baby or a {ully grown edult.

But-the Bishops then went further:

[TIhe law should uphold and embedy the principles that are basic. to our
elvilisation and our existing law in every other field.33

As elaborated, this view urged that the law should ecknowledge the right of en [embryoal
- ehild o be bom the 'true child of a married couple' thereby having an 'unimpaired sense of

identity"

The law, therefore, should not countemnee procedures which aim at creating
children whose biological parentage or ‘identity' differs [rom their parentage
amd 'identity of upbringing'. Several practices or procedures, there-{om, {all. foul
of these nécessary principles -- especially such procedites as surrogate
motherhood or fatherhood by ovum of semen damation or womb leasing’ ... 1t
would be maive to forget that some of the means to this admirable erd [of
helping infertile couples] would violate prineiples on which sound law, as well
as sound seience, must stard if they are to be truly uman34

This submission, placed squarely in the centext of the Devlin versus Hart debate
demonstrates the different visions of the role of lew now presented to our societies. On
the ore hand, Churches (but also some lumanists) ﬁrge the, neceséiiy of action in the form
of law to uphold morality — and also to protect embryenic human beings. On the other
hard, gove mment committees such as the Waller Committee, spurred on by pubhc opinion
supportive of the IVF pmgr&m, perceive a strictly limited mle for the law. In consersuel
activities of married couples or others in stable hete reosexual, relatimships, the law is
coneeived as having no business to prohibit that Whicn citizers want and which some
dec tors ean and will supply. Upoh this latter view, ﬁ1e law’s function is purely ancillary
amd ad jectival. .

* It will denl with the categories qualifying for the program (married heterosexual
cowples ad stable de facto relaﬁonships)

* It will lay down the procedures {preli miriary screening, counselling ard advising)

* It will cover certain legal consequences {assimilating some IVF children at least to
natural childrenof the marriage)
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* It will present solutions to many faseinating legal complications {ean frozen
embryos be kept ime finitely? What effect does this have on succession of property
or titles? What hap{nens when the donors are divoreed or one dies? How do we
prevent accidental incest? Should records of donors outside a marriage be kept
against therisk of hereditary diseases or identity problems ete?)

The view one takes of the mle of the law depends, in part, upon persona)
attitudes to momlity, the teaching of religion amd the vision held sbout the utility of
intervention In medical prectices, As well, the eai Adence reposed in scientigs énd whe re
their remarkable experiments gre taking mankind will affect the timing of any legal

intervention.

For some, these dilemmas are just too difficult. They despair not only of the
capaseity of our law—making'in'stifutic.ns to provide sensible and forward-looking law. They
also despair about the capacity of our generation to provide amswers to so many questions
with which we are suddenly confrontad, the full implications of which we cannot possibly
see. Lord Justice Ormrod siggested that we should rejoice in the fset that we have momI
choices to make.35 Certainly, the courts in default of well-thought-out legislation, are
increasingly beirig caled upon in Britain, Australia amd elsewhere to provide instant
solutions for acute bicethical problems.38 So judges have to make choices. They will
continue to do so, uraided by community opinion, unless society develops coherent

legislation for their guidance.

TOWARDS A NEW MODEL OF LAW-MAKING

And that is why an incréésing number of spokesmen in Britain, Australia amg
elsewhers are looﬁing fdr a new mcdel of law making that will help our democratic
institutions to grapple with the problems that bioethies pose. This brings me to where 1
began : with the work of the Law Reform Commission in Australia. Recently I read the
compiiment peid to our technique of law development included'by' Dr John Havard in his
Marsden Lecture, reporfed in the latest issue of the Jourmal of Medicine Sciemce and
Law37;

With the possible exeeption of Australia, where & Law Reform Commission ...
is tackling the more important aspect of [medico-legal] problems, there is very
Lttle evidence of any recognition of the threat which Anglo- Saxon law presents
to modem medical practice; .38 ‘
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" There is a ehoice before our societies. It k not a choice between no law at all

;Hcse- topies and some law. Laws will elearly be necessary, if only to sort out the

ocedures and eonsequences of In vitro fertilisation and the other techniques I have.

entioned. The issue seems rather to be: :

* How much law should there be?

* Should the law, out of deference to some pecple's view of momlity and the role of
the'law step in with moratoria, absolute or limited?

* What should the law say?

* And who should design armd make the law?

- My expertise is best directed to the lest question. Speaking as a judge, I cannot
believe that it is best to leave the solution of the acute moral and social dilemmas of
bicethics to busy judges in the midst of onerous duties, operating in eourtrooms, with the
limited assistance of lawyers of variable training and without opportunities of widespread
publie consultation anmd community discussion. The question of whether there should be
law andg, if so, what that lnaw should be, should deperd upon considerations and techniques
mom sophisticated than those. available in the inter partes trigl conducted by the
adversary process,

If this is the coneclusion that is reached, the important lesson that should
emerge from this conference 5 that urgent attention should be paid to-the heslth of our
democcratic institutions as they are confronted by the acute moral, legal and :personal
dilemmas of bioethies, Tnevitably, laws will be mede. They may be made by judges,
drawing upoa their mAITOW experience and doing their best, in the tradition of the common
law. They may be made, de facto, by anonymous officials, deeciding to fund, with
govemment finance, this program of infertility treatment but not that. They may be
decidedby ministers, with imperious instructions to publie hospitals, groping anxiously for
a political compromise and to aveid the dangers of the single interest political groups of
which Lord Haillsham recently -wamed us.3% But prefermbly, s it seems to me, they
should be developed in the demoeratic institution of law making: the representative
parliament, aidel and encouraged by interdisciplinary bodies which take pains in
casulting a-wide range experts but the general community as well,

Lornd Scarman once said that the genius of English speaking people lay in their

ability to solve complex ard sensitive problems in & routine way. No ore can doubt that
the problems of the law of bicethies are complex and sersitive in the extreme. If we are
to heed Lord Searman's suggestion and to preserve the demeocratic element in our laws
whilst at the same time getting m with the job of developing the law in a systematic
fashion, both Britain ard Australia must develop permanent institutions to tackle the legal
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questions of bioethies. If no other conelusion is reached in this conference it must be that

the questions_are many, they are increasing in number, complexity and urgency am the
good health of the rule of law requires that ‘we should develop ingtitutions adequate to
respond. Otherwise, it will be the judgment of history theat the scientistsof our gereration

brought forth mos. remarkable developments of human .ingenuity — but the lzwyers,

philesophers, theologians and lawmakers proved incompetent to keep pace.

10.
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