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FOREWORD

The Ha Justice M D Kirby CMG
Chairmanof the Australian Law Reform Commission

VICE-REGAL SAMPLING

Sir Zelman Cowen's - speeches -as Govemnor-Gereral of Australia -pursued
relentlessly a8 number of vital modem themes. In the meture of my own functions, I
attended many [functims at which speeches -were delivered by him, whilst
Govemor-General. Some of them appear in this collection, althouzh meny, alas, have been
ousted by the pressures of space. - '

Of the edueatianal speeches, I will say nothing. They are collected elsewhere in
this series. My task was to-examine the formidable output of this most proli ic Vice-Regal
representative on the topies of the law and a ehanging soelety and to- select & sampling for
a permanent record. There are woven throigh Sir Zelman's speeches, on the topiesiof my
attention, a number of heartfelt concems:

* A great love of the law and of the fine ‘and sometimes towering figures of our legal
tradition, Poremost amongst these have been-the Judges, the great teachers of the
common law of England, now transplanted in North America, Australasia and
everywhere where the Union Jack once flew.. - 4

* A coneem, as a person in a eentral and- potentially eontroversial role under the
Australian Constitution, with the modemisation and reform of the constitution and
public law generally. With that coneem, there was an saccompanying anxiety abouti
aspects of judicial reform and administrative law reform which have so marked the
Australian scene in recent years.
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* Growing out of this anxiety, a determination to articulate the cause of law reform.
No Viee-Regal champion before Sir Zelman was ever so formideble, eloguent and
determired in his support of law reform. Scareely anopportunity was missed o tell
professioml audiences — whether of lawyers, doctors or others — of the necessities
of reform and of the steps being taken in Australia to achieve reform. Sir Zelman
was & past Commissioner of the Australian Law Reform Commission. He proved a
doughty warrior for law reform. And he brought his own intellectual distinction, as
well as the infnite respectability of his office, to the aid and support of the
worldwide movement for reform and renewal of the law.

* Hand'in hand with this was e concem about the changing face of the professiomls
in modem Australia, ard" beyond. Many of the invitations received by a
Govermor-General are ko address meetings of professiomnl groups. In this, Sir
Zelman was no different, But he accepted more invitations than his predecessors.
He travelled the length end bresdth of the country, speaking o every section of
the community but with special feeling when he addressed the pro fessions. Here it
was {hat his background as an educator, his training as a lawyer, his experience in
public life ard his devotion to our country's institution, were marshelled at their
very best. No self-satizfied orator speaking of the glories of the professioml past,
Sir Zelman constantly reminded his audiences of the changing place of the
professiomlin the world ard the need for the professions, from the judiciary down,
to adapt and adjust.

* His long-standing interest in the free press, and indeed in the media of
communications generally, are also reflected in the selection. This interest has led
o to -his notable recent eppoint ment-as Chairman of the English Press Couneil — a

‘distinet tribute to him and 4 fitting: recognition of his anxious concem.about the
balances to be struck between press freedom and. competing social elaims.

* His deep anxiety sbout some of the developments of modem medicine — human
tissue tramsplantation; in vitro fertilisation; genetic engineering; clinical trials,
‘propelled him into a series: of thoughtful and reflective comments on the
interaction between bicethical developments and a demoeratic society and its laws

* Agzregating these comments, he was moved in many speeches to talk of Jaw in &
changing society ard particularly law under the stimulus of technological change :
whether from eomputers, new energy sciences or biological developments.



FAMOUS JUDGES

These general themes are woven through the selection of Sir Zelnan Cowen's
papers offered here. Inevitably there is some overlap. Indeed, one would expect this for
the:cn;nsistency of his concems, the commonalify, of his audiences, the relative brevity of
his term of of fice aml the relentless pace he set himself {and those working with him) in
the ﬁ‘n'preced ented aumber of addresses he delivered.

In selecting the collection of speeches included in this voiume, a number of
painful decisions had to be made. First, a véry_large number of speeches had to be
omitted, thotgh individially worthy of celebration. In éome cases this was an especially
difﬁ cult task. For example, on 29 June 1978 at a glittering ceremony in the Wilson Hall of
the University of Melbourne, which I attended, he delivered the second Daniel Mannix
Memorial Lec ture. It wasa sparkliﬁg piece on *Sir Isaac Isaacs’. Sir Zelman Cowen was the
biographer of Sir Isaec Iéasx:s. Bis life of the great poii}tician—judge-que mor-General was -
published in 1967. In many ways the life of Isaacs offered parallels to Sir Zé]man Cowen's
own life : aé an Australian Jew, as a lawyer risen © Gove_mor—Genefal_and as a person
intersely interested in public life ard the workings of government. The Mamix Memori.-a_l
Lecture was also fascimating for its reflections on the work and character of that
formidable Arehbishop and the contrast of his life and attitudes with those of Isaacs.
However, In December 1981 at *Wangaratta in Vietoria, Sir ‘Zelman delivered 'The
Pimeers' Memorial Oratim' in honour of two great lawyers — Sir Isage Isaacs apd Sir
Robert Garran. Which of these speéches should be chosen? The more detailed essay on
Isaaes or the lesser known serutiny of Isases amd Garrén, the:lafter, the first public
servant of the Commenwealth? In the end, 2 choice was made inelude the latter. The
Mamix Lecture & published elsewhere. The book on Isaacs is available. Essays on
Australian legal figures are relatively hard to come by. Sir Zelman is one of the small
bard of contributors. Shortly after the death of Sir John Latham, one-time Deputy Prime
Minister &ﬂ Chief Justice of Australia, he wWrote an essay on that fipe lawyer. Put
together with his book on Isaacs, it & already a notable eontribution in Australian legal
biographies. In this volume, there are further contributions. They 'invq-lv'e Sir Zelman
Cowen's obvious skill amd interest as a biographer. But. they also show his clear
appreciation of the specially important role of the Judge in our legalysystem.



-4 -

There is an interesting essay on Sir Willilam Blackstone, net a distinguished
Judge but an important contrlbutor to the common law because of his commentaries on
the Laws of England, This speech was delivered at the meetmg of the American Bar
Association in Sydney in August 1280. It was an elegant brief and timely essay. "The ABA
hal chosen to nemember Sir” William Blaekstone b ec suse 1980, the year of their meeting,
marked the 200th anmversary of his death. Furthermote, Blackstone's writings had been,
at the outset of the American Republie, the constant sourée book of the laws of England
by whlch the new mation chose to be govemed Sie Zelman offered the participantsa tour
de force. In & brief rev1ew, fe left no-one in doubt as to the s1gm ficance of Blaekstone for
the common law, for Amencu but also for the other 1nher1tors of its tradition, mcludlng
Austr-aha -

There follows essays on three important Australian Judges. One of them is Sir
Redmond Barry, a Judge of the Supreme Court of Vietoria. He died in November 1880, Sir
Zelman Cowen celebrated his life in en address at the University of Melboume in October
1980, For many Austrahans, Barpry is sxmply the Judge who pmsnded at the tial of Ned
Kelly. Wlthout gnonng thxs ce!cbrated oceasion” in Barry's life, Sir Zelman, drawmg on
blocraphles of ’Lhe great man, pamted a vivid plcture of the remarkable story of colenml
Judges in Austraha. Though Barry emerges as 2 man with human Eaults ard ha man fraiity,
he also appears asa for midable lawyer, Judge and university personality.

Of the speech o Isa‘a'cs and Garran, I have already written. In this essay, Sir
Zelman tells the tale of the appéintm“ent of Isages as the first Australian-bom
Govermors-Gereral, The controversy seems remarksble today But it was vivid emd
dramatlc as is dlsclosed ’

In December 1980, Sir Zelman Cowen was present at the dinner given by the
Herbert Vere Evatf Memorial Foundation. He ‘took the occasion to review t.ﬁe' ife of Dr
Evatt'— another pohtlclan-Judge Evatt had been an industrious Justice of the High Court
of Austraha and a notable constltutl oml historian before he resigned his judicial seat b
part:mpate in the Labor Govemment durmg the Second World War. Fittingly, Sir Zelman
outlined with perfect neu tratity the controversies that surmunded the life of this most
enigmatic Australian bub]ic ﬁgm‘e.

There follows the happy essay on Lord Denning. There are many references to
Lord Denning in Sir Zelman's speeches. There is no doubt that Denning is & towering figure
of the common law in our eentury. His fascination for Sir Zelman Cowen appears to liein
his willingness, as a Judge, to develop the law to meet the problems of the times. Indeed,
if there is one theme through all these essays it is this one. Society changes. Technology
chenges. Law and gove mment must change if they are to remain relevant.

-
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éONSTITUTIONAL AND ADMINISTRATIVE CHANGES

The essay at ‘the opening of the Australian Constitutional Convention in July

1978 rﬁ'akes sobering reeding. A number of remarks on the changes in the Canadian
Constitution have been deleted for reasons of space, But whercas Camda has achieved
notsble constitutional reforms in the last decade, Australin is still, constitutionally
speéking, 'the frozen continent’. True it is de facto reforms have beéen achieved by

interpretations of the Constitution offered by nariowly divided Benches of the High Court
of Australia. Furthermore, govemmen‘ﬁs continué, whatever their political persuasion, to
press forward the functicns and powers of the Commonwealth. Yet frankly grappling with
constitutional change — through the Coenstitutional Convention and the democratie
pmcess of referendum, Seem t have eluded the Ausiralian populous. Sir Zelman's
successor as Goveror-General, Sir Ninian Stephen, has commented on the remarkable
fact that the Australian Constitution is a document enacted in 1901, written in the 1880s
ard reflecting the social values and attitudes of men, formed (for the most part) in the
1870s. Sir Zelman's appeal for 'good, hard hekded, practical’ approaches to constitutioral
change — to make the Australian Constitution mea'nirigful for Australia as it appmuches
the 21st century — were passionately utte red. TEEy remain largely urheeded.

There then follow two 5peech$, separated almost by the period of his office.
The frst is part of an address at the opening of a Cmfe rence, 'Australian Lawyers and
Socml Change' at the Austrahan National Un1vers1ty in May 1970, Tt was in this address
that Sir Zelman referred to the remarkable and innovative developments in the Federal
administrative law, which remain among the most iniportant contributions to the satute
. book of the Fraser Govemment. Ome can see nagging him in these commentsa concem
about the direc"tions in whieh administrative law reform was taking Australia. Would it
diminish the powers, responsibilities and funeticns of Ministers? This question was stated
more frankly end openly at the last conference of lawyers and Ju@es Sir Zelman
addressed as quamor-_Gene_ral._ He ecnfessed at that ‘time that the occasion was '3 lttle
sad' because it was the last such oecasion. But in this addre'ss, he asked bluntly whether
the edministrative law reforms had ‘rone too fer'? The question, sounded at the opening of
* the South Pacifie Judicial Conference, reverberated through th; hells of govemment. It is
a guestion that is still before the Australian community, as it seeks to strike the correct
balance between true scecountability of publie servants on the one hand, and ministerial
responsibility a nd democratie influence, on the other.



LEGAL REFORM AND RENEWAL

At the opening of the Intemational Bar Assocmhon in Sydney in September
1978, Sir_ Zelman, standmg at the outset of his term as Govemor-General, made a
determined - call Eor attention to law reform. He had been a Commissioner of the
Austrahan Law Reform Commission. He had partieipated actively in a number of its
pm1e_cts. It is plain fron_ reading this speech‘and g number of others that he was greatly
affected by that experience. He spoke proudly to the asudience of lawyers from many
lands, of the initiatives that had I‘Je_e.nu taken in Australia to bring law reform to a wider
publiec — n_oflcnger the privy concern of Judges and lawyers meeting behind closed doors.

Towards the enﬁ of his term as Govemor-General, in July 1981, he opened the
21st Austraiian Legal Convention in Hobart. I well remember the occasion. He refllected
o law reform once again. The capecity of the Judge to reform thelaw & limited. He is a
erippled lawm&ker' -as Lord Devlin, has described h1m Yet the needs for change are great.
Angd th1s pmwdss both the challenge amd opportunity to law reform commlssmns Sir
Zelman spokeof the satlsfactlon he felt a 51gnmg law reform legislation into hw Imteed,
in the case of the 1eg‘1:>lat1on based on the I-Iuman Tlssue Transplants report of the
Australian Law Reform Com missien, he had virtually seen it throwgh every stage — been
there 'at the creation', as it were. Yet in Hobart, at the Legal Convention, he mentioned
his econcem about the effectweness of ]aw reform machmery in Australia. Only if proper
attention were given to law reform reports, would the process of tegal modem isation amd
penewal be suceessful. This was an entuely proper use of the Vlee—Regal tole to wam and
to counsel the lawmakers. The then Federal Attomey-General was present durmg this
address. And 50 were the eream of the Austrahan judicial a'nd ledal syste ms.

Earlier, in July 1973, Sir Ze]man Cowen had opened the 20th Austrahan Legal
Conventlon in Adelmde On this oceasion, he spoke about pmfessmmhsm and the
accountablhty ard regulation of the pmfessmns in modem Australia, He also took the
occasion, asa law teacher of great distinetion, to alert-the assembled legal profession of
Australia, to the deveiopments of administrative law which were on the agenda for study
at that Conventlcn. Mone elearly than most, Sir Zelman saw the 1mportance of the
development of the new administrative law amd the political, philosophical and
jurisprudential questions posed by that development.



MEDIA LAW

Of the numerous addresses he gave on the law and the media, only two could be
included in this collection. The first is an important review of the law of contempt as it
affects the media, This review was offered as the Southey Memcrial Lecture delivered
also at the University of Melbourne on 12 October 1978. Clearly this subject was of great
interest to Sir Zelman Cowen. In fact, it brought together a number of threads of
continuing concern to him : the law, the media and bicethical issves of thalidomide. The
lecture has been published in the Melbourne University Law Review but it is élearly worth

reproducing here. It shows Sir Zelman Cowen's capacity, as a lawyer and lnw teacher, to
amlyse elosely the details of a particular case. The drama arnd social eonsequences of the
litigation are demonstrated, as is the significance of the law for its impaet o our

freedoms — in this case the freedom of free expression in the press.

) A shorter piece is his address at the Commonwealth Press Union in October
1981. But this &5 an interesting and reflective essay, the more important now because of
his assumptiay in 1983 of responsibilities as Chairman of the English Press Council. It
shows that this is no uncritical gladiator for the press. It i a person concemed that the
press should put its own house into order. Tt is not enowgh that there are remedies of
recourse to the courts or the Press Council', he says. These are merely theplaces of last
resort. The press itsélf must look into its own activities and ensure high standardsand the
constant quest for a proper balance between the free flow of information and other
competing sociel claims : privacy, respect for reputation, truth, due process in criminal
trials and so forth.

BIOETHICAL DILEMMAS

There then follow a number of essays selected from a very large. collection of
speeches to medical emferences, It seems to be the fate of Govemors-General to open
lezal and medical conferences. Sir Zelman did more than most. Yet he shows deftnessand
attention fo detail and research in the preparation of his speeches. Throigh these essays
too runs the commeon theme : adaptation to change. In most he refers to the opportunity
which the Australian Law Reform Commission provides for addressing the needs of ehange
in the bioethical area. In Australia, that Commzssmn tras mad e notable acmevements inits
procedures of public eamsultation. The report o Human Tissue TranSplants has now
become the basis of the law (or proposed law) in all jurisdietions of the counfry, save
Tesmania. The enterprise in which Sir Zelman Cowen took part in the Commission and of
which he spoke Erequentiy in his addresses, was not purely an acalemic one. It was an

interesting exercise in multidiseiplimry participation in the development of the law to
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meet entirely new situations and a new legal frontier. In his Jubilee Oration of the
Australian Academy of Science, Sir Zelman Cowen turned to a seruting of the eonstraints
that exist in a world of tissue transplants, genetic engineering, DN A technology and in
vitro fertilisation. When the mind of scientists takes us down paths hitherto unimagined,
what i the proper, limited function of thé law, speaking on beéhalf of the general lay
ecommunity? '

Although in most of these speeches, for reasons of brevity and editorial style,
persomal reflections at the outset have been deleted, they have been left in for the speech
o the occasion of the Inauguration of the Australian College of Rehabilitation Medicine.
This small extract (only part of whieh is reproduced) gives the flavour of the introdictory
reminiscencés that generally preceded the substance of Sir Zelman Cowen's addresses.
No-one could read his speech at the inmguration of this important new College without
realising his deep compassion ard concem about the development of professionals into
new fields, relevant to the problems of the time. That concem also comes throwgh his
address at the opening of the Sixth Australian Médical Congress in Launcesten. That too
was a .glittering and elegant occasion, It was mede more memorasble by a
Govermnor-General who offered a number of serious and thoughtful comments on
contempary medical professional issues and issues that went beyord the concems of any
me profession. : '

The same could be said of his Copplestone Oration for the -Australian
Post-Gradiation Foindation in Mediciné, delivered in April 1982, In this, he reflected on
new medical problems -~ beyond in vitro [ertilisation ard human tissue transplants. What
of neomaticide, a problem highlighted by the ftrial of Dr Leonard Arthur? What of the
freatment of mentally retarded neonates? What of amniocentesis and the screening out of
life of persas with physical or mental defects? These questi ms; a Govemor-General was

rightly saying, are guestios that should 'concem us all’.

THE AGE OF TECHNOLOGY -

But his anxieties about technology were not confined to bicethical guestions. Of

the other two great technologies of our time {nuclear and other erergy sciences ani

_ information technology) he spoke often and eloquently. His speech on Einstein, included
elsewhere, dealt with the former. In & number of speeches, not prodiced, he dealt with

the generalimpact of energy technology, including the situation following the oil erisis in

the early 1970s. But when he receivel the honour of Degree of Doctor of Laws (Honoris

Causa) from ihe University of Westemn Australia, he turned to reflect upon the Myers

Committee Report on Technological Change in Australia. The impact of the new

technology for privacy ard for other social coneems were brought to the attention of the

s



-9 -

general audience, His speech, 'Law and Social Change', delivered at Deakin University in
Vietoria in Mareh 1980, took him throwgh a review of the genzral impact of science and
technology upon the legal order. Part anly of that speeeh is repﬁoduced. But it shows his
concem about the way society was changing, the way technology was stimulating social
changes and the way in wliiéh institutions must be developed to permit 8 democratic
society to respond.

The final essay collected here is a piece offered as the Presidential Address at
the 52:1:14 -ANZAAS.Cmgpess in 1982 at ‘Macqugrie University in Sydney. It was entirely
fitting that the Australian and New Zealard Association for the Advancement of Science
should ask Sir Zelman Cowen 1o be tr}e President. This was one of his last speeches as
Govemor-General. But he was able to peint out that the seventh Govemor-General, Lord
Farster, was 'Patron’ of ANZAAS in 1921. As early as the 1822 Congress the Govemor of
Tasmania, Sir Rebert Hamilton, was President of the Fourth Annual Session of the
Australesian Association for the Advance'mrént. of Science, which met in THHobart.
Apparently Hamiiton *took his duties very sericusly’. He gave an Inaugural Address 'of
considerable length and leaming'. Inleed, Sir Zelman revealed that that address went on
for '30 closely printed pages'. His speech in May 1982 sufficed with 18 pages. But the
problems dealt with by him were much more compleX, more puzzling and unsettling than
anything the Tasmanian Govemor dreamed of at the tum of the century.

A GOVERNOR-GENERAL FOR OUR TIME

And that brings me to the concluding remark Sir Zelman Cowen discloses in
these essays how he was a Govemor-Generél for our times. [ do not comment en his
contribution to ‘a touch of healing', so necessary after the painful events of November
1975, He and Lady Cowen worked with Formidable diligence and incredible industry to
restore the Vice-Regal office to a position, above palitics and esteemed in the eyes of the
Australian people, whatever their political persuasion. He éarefully avoid ed party politieal
involvement. He confined most of his activities to ecivic groups ard professionat
associations. In the latter especially he was at home. A scholar, & teacher, an edicated
Australian, he was always able to add stimulating, worthwhile thoughts. He was a manof
the realm of idens in an age of ideas. Buthe wasnot merely a ‘man of letters, as so many
lawyers have been He was a man of letters interested in social ehange ard technological
change. These two great foreces of our time clearly fascinated ard captivated him. He did
not shirk eontroversy, whilst steering elear of political econfroversy. He did not content
himself with blard statements of gereralities, He came straight to the heart of modem
developments and posed puwzling and challenging gquestions which  should
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engage all of us. Sometimes, he asked boldly whether this or that direction was desirable.
Generally, as Vice-Regal representatives must, he left it to the audience to respond,
insisting only that they should pay attention to contemporary issues and avoid complacent

self-e ongra“tulation.

A printed page cannot capture the vigour, forcefulness, relentless energy of this
for midable teacher turned Govemor-General, But it can recall to mind, and permanently
record, an important period in Australian publie life, when the man in Govemor House,
Canberra was a seholar who spoke often and always relevantly to the problems of a time

of implac sble change.

M D KIRBY



NOTE ON EDITORS

THE HON JUSTICE M D KIRBY CMG

The editor of the collection of papers on legal, professicnal and social themes
generally s the Honourable Justice Michael Kirby. Between 1976 and 1977 he was
associated with Sir Zelman Cowen when Sir Zelman was appointed a part-time
Commissioner of the Australian Law Reform Commission. During that peried, Sir Zelman
parﬁqipated in the Law Reform Commission's projects on privacy protection amd himan
tissue tmnsplants. The subject of privacy had been dealt with in his Boyer Lectures. The
subject of the law and 11-_ansplanté hed been dealt with in an important legal essay written
by him when he was Vice-Chancellor of the University of New England. Accordingly, it is
not surprising that a firm friendship and close professional relationship was establishéd
between 8ir Zelman ard Justice Kirby.

. Michael Kirby was bom in Sydney in 1939. He was educated at Fort Street Boys'
High School and Sydney University, where he took degrees BA, LLM, BEe. He practised
fora time as a solicitor and later as a barrister. In 1974 at the gge of 35 he was appointed
a Deputy President of the Australian Conciliation and Arbitration Com mission. In 1975 he
wis appointed first Chairman of the Law Reform Commission, an eppointment that was
extended for & further three years in 1982.

Justice Kirby holds ‘ many official and community posts. He & Deputy
Chancellor of the University of Newcastle, a Member of the Administrative Review
Council, a8 Member of the Executive of the Australian National Commission for UNESCO,
a Member of the Australian Institute of Multicultural Affairs amd & Member of the
Executive of the CSIRO. He i3 also President of the National Book Couneil arnd a Member
of the Couneil of the Australian Opera.

In 1983 he was appoinied CMG in the Queen’s Australian New Year's Honours
Lists, Shoctly afterwards he was appointed to the Federal Coirt of Australia. In 1983 he
followed 3ir Zelnan as Boyer Lecturer for the Australian Broade esting Corporation.
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Intermational Bar Association, Sydney, 11 September 1978.

" Address at the opening of the 21st Australian Legal Convention, Hobart, 4 July

1981. ’
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July 1979,

V. MEDIA AND THE LAW
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16,
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18,

Address at the occasion of the opening of the Annusl Scientific Meeting of the
Royal Australasian College of Physicians, Melbourne, 10 May 1978.

'What are the Constraints?', Jubilee Oration of the Australian Academy of
Science, Canberra, 28 March 1979,

Address at the Inaugurstion of the Australian College of Rehabilitation
M edicine, Syd ney, 23 February 1980,

Address at the opening of the Sixth Australian Medieal Congress, Launceston,
12 February 1981.

The Vietor Coppleson Oration 'Questions for Us All', address Sydney, 23 April
1982,
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19. Address at the University of Westem Australis, 30 April 1981

20. 'Law and Social Change' Public Lecture, Geelong Lecture Series, Deakin
University, Victoria, 28 Mareh 1980,

21. Presidentinl address as President of the 52nd ANZAAS, Sydpey, 10 May 1982.



