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WALTER MURDOCH TODAY

Such is the relentless movement of time and the yeass, that Walter Murdoch is
for me a mame, not a person. I was bom in the year he retired from the Chair of English at
the University of Westem Australia in 1939. By that time he was 65. He went on to
continue his service to the University as a Senator and as Chancellor.! He had come to
the University as one of the first professors in 1913. Through his hands passed generations
of educated and eivilised citizens of this State. He was g scholar of our eentury:

It was really after his retirement, and during my childhood, thet he flourished
as a public man. What s commentary it is ‘on to-day's calls for early retirement, that
Walter Murdech's writing was read even more widely after he was 70, than before.?
There is & view in some educated cireles (ineluding,-alas, in the legal profession} that
attempts by educated pecple to- communicate their thoughts to the general public are
somehow in bed taste. At the heart of this misconception is the purest form of
inteHectual snobbiery. Attempts to talk about diffi cﬁlt, complicated and technical matters
for & general audience are bourd to vesul’c_in over-‘simplificatiqn. Therefore, so it is said,
we should not try. We should content ourselves in debate with each other, with scholars
and with the learned. Walter Murdoch would have none of this, In 1945 he commenced
writing a weekly-article in answer to questions posed by the general public. He was
engaged in this enterprise for nearly 20 years. Listen to the typical comments he made,

.when this venture was eriticised by a colleague:
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Such a lot of people have said or hinted to me that to write such things is
beneath my dignity. I explain that I haven't any dignity. Anyhow, those
dis jointed notes are bringing' me into contact with a lot of minds the reverse of
academie, gnd it's doing n;e good, w-h“et_her it does them good or not. 3

According to Professor La Nauze, who inaugurated this lecture series, Murdoch
offered his COMMents, in answer to readers' questions, with a consistent liberalism that
gave the effort an intellectual eoherency:

Qf course, he selected the guestions he chose to answer. I suspect he even made
some up, so he could, for instance, speak out on the Coenstitutional Referendum
of 1951 which presented a cruel dilemma to men of liberal and demoecratic
mind. Serious questions were taken seriously, difficult questions were mot
shirked. Some of the 'Answers' provoked virulent or even libellous abuse, since
Murdoch honestly asserted his own humane and liberal values. But as he knew
too well the suburban spirit takes many forms.4

In the same marvellous biographical mote, Professor La Nauze offers two of Munioch's
ideas, in his own words. They are relevant to my theme tonight. Indeed, 1 take them as my

text:
Do not tamely acquiesce in what your elders say, and meekly imitate what your
elders do, and unguestioningly adopt the life mapped out for you by the wisdom
of your elders.

Ard further

.. There ape two sides to every question. I have always believed that to insist
on this truth, in season and out of season, is to play one's humble part in
civilising . one's country. For e civilised country iIs a country which weighs,
without heat, without passion, without violence, both sides of a question,5

I try to follow these preceptsin my own life. Indeed, the whole effort of the Australian
Law Reform Commission is devoted to putting into practice these wise and kindly words
of instruction. I draw four principles at least from Walter Murdoch's kife and writings:

* Strive boldly to do new things — and do not be deterred by the doubters amd the.
critics who suggest that the task (whether reform of the law or establishing a new
university in an isolated and rustic community) is oppressive, daunting and even

impossible.



- # Do not believe that the educated scﬁolar has nothing to learn from the ordinary
" - gitizen — or nothing to impart to him. Murdoch in his weekly column and the Law
- Reform Commission in its efforts to engage public attention to the injustices and
inefficiencies of the law, embrace & common philosophy. Tt s that, ultimately,
. those who have been blessed with the gifts of high intellect and learned education
must share these gifts This is not patemalism or condescension. It is the obligation

" that comes from the faet. that we live together in a ¢ivilised community.

“* Whilst aceepting the learning and wisdom of the past — of the felders' in Murdoch's
. words or of the great judges of our eight-century tradition, in the case of law
reform — we should not be afraid, in this generation and in a time of great change,

to take new directions. We are not the vietims of our ancesiors : helpless captives

to the past, We are free individuals, joined in a community with g high measure of

self~direction and open govemment.

o Finally, we should not shirk difficult questions. We should confront them openly,
honestly and doing the best we can with them, But we should do so in a temperate
spirit, realising that there are often competing points of view. 3o far as may be, we
should seek to reconcile points of difference. But where fundamental differences
remain, there should be no crass effort to-suppress legitimate eonflicts in bland
'dotble speak’. That i the most awful prospect of Orwell's nightmare. Instead, we
should debate hard issues openly. and honestly amd, in the erd, commit the
resolution of diffe rences to the deeision of an informed communiﬁy.

Any of you-who know even. a little about the work of the Australian Lew Reform
Commission will realise-why I strongly- empathise with the philosophy of Murdoch. It is a
eonfident, optimistic philosophy. One would have expected nothing else from-the ninth son
ard fourteenth and last child of the Reverend James Murdoch, James, as a young man of
26, had 'come out' into- the Free -Church at the disruption of the Church of Scotlamd in
1843.8 [ suspect that James Murdoch, confident in his simple Scottish faith, would have

. found most disturbing the matters I will address tonight. But I am sure that Walter would
have applauded my chosen topic. Indeed, I feel that his spirit is with me — encouraging me
to look at the sensitive and controversial issues I plan to tackle. I will seek to remember
his instruetion that on all 61‘ them there are two sides to the-question — and possibly
more. In a university worthy of his mme, we should not retreat from the legitimate
participation in publiec controversy. This remains the way in which our civilisation is
"pushed forward. In Australia, it remains a unique institutional funetion of our universities
W stimulate public confroversy. Unhappily, this is a function that is insufficiently
performed.



MORALITY AND LAW : OLD DEBATE

Many pecple think of the.law as some kind of eleborated. Ten Command ments.
They conceive of “its rules as a kind of elaborated set of instructions on morality. or
eourse, there is and slways has been an interaction between perceptions of morality and
rules of law. Even thé most primitive societies soon develop rules of law which reflect
common perceptions of right and wrong. Protection of the lives of eitizens, protection of
their persen againg injury, protestion of their immediately surrounding property and later
pmiection of their reputations and transactions. These are the ways in which a legal
system develops. The English legél tradition, which ‘remaiiis the basis of the Australian
law, began ift a ¢lose association between the Chureh amd the Bench The inflience of
speci fically Christian end particulaerly Anglican ‘Church teachings upon the substantive law
persisted long- after-the gll but-formal'separation: of Churcl and State. Indeed, it is-only in
recent times that, with growing assertiveness, the English-and Australian communities.are
moving away from the lega) enforcement of momlity in-a number of spherés; The dilemma
of our generation is how far this movement should go? To that-dilemma the marvels of
technology are now adding many new questions. They are certainly difficult ones: They
challenge the 'humane ard liberal values' in ar- even more meuté way than did the
anti-Communist referendum of 1951." At stake is not only the tranquility of pelitical man
but the future of humanity, fashioned as some would say in‘the image of God.-

Of course, the reality of the modem legal system is that thete are many rules
which are morally neu tral. It is ususl to eite the side of-the road we drive on. In terms of
mormlity, it does not really matter whether it is theright or the left, so long as there s a
rule which is obeyed in the interest of the moforist and pec}estrian. I feel this illustration -
5 no longer entirely value free. When Argentina invaded the Falklard Tslands, the first
thing' the conquerers insisted won was that the peaceful kelpers should immediately
change and drive their few traetors amnd ‘other vehicles on the right. Doubtless the
Argentinian commander did this in order:io ensure that a tractor would not collide with a
troop lorry. But few instruetions ecould have somobilised British opinion. Sorméhow, driving
on the right seemed terribly foreign — the ultimate insult to British people and e fate so
awful that a rescue operation had immediately and triumphantly to be organised.

But the point is properly mede at the outset. The law b not simply an
elaborated system for the enforcement of momlity. The overwhelming bulk of the law is
morally neutral. It simply establishes rules for peaceful co-existence and for the peacelul
resolution of confiet. Often perceptions- of ‘justice, ‘fairness’, 'due process'




n! s on permeate the design of the rules. But for the most part, the rules themselves
re momliy uncententious. They may be ineffective, ineflficient, cumbersome or
ccessible. But most of them would never generate & debate about momiity.

There is, for all this, & small and fairly reedily identi fied area where the circles
_of the law amd momlity intersect. I refer especially to the role of the law in enforemg
'7percepnons of sin' through the criminal law. The limits of the law's £unet10ﬂ in the
7enfomement of momls has been generally accepted for some time in the English legal
":‘rad1t1on Tthus, punishment for adultery (sml commen in Islamic and primitive socxetles)

: has Long sinee disappeared from the English eriminal calendar, But it was not untll 1975,
' wn‘.h the passage of the Family Law Act, that it was removed entirely from the divoree
law on the Australian legael scene. FOI‘ﬂ!eatlon, 50 frequently denounced in the
Judeo—Chr‘lsuan morality, is not, as such, a eriminal offence It is pemeps as well that this
[5 $0. We wotld certainly not have the resources o tackle so 1arge a class of offenders
However, the assertion of a new prmctple for the proper dw;smn between the cnrmnal law

ard Judeo—Chrlstnan perceptions of momlity was made m 1ts most teu.mg modem form by
tne celebrated Wollerden Com rmttee which in 19 57 recommerﬁed changes in English law
on criminal pemlities for cert&m homosexual practlca These practices were (ard m many
perts of Australia still are) punishable by the sevenest eriminal penalties. But it was the
Wolfenden Committee which nailed to the mast a new flag. It is thlS flag that is
mcrea:.mgly triumphant. This was their assertlcn.

[The law's] functmn, as we see it, 5 0 preserve public order and decency,

protect the citizen fmm what is offensive of injurious, ard to provide sut‘ﬁcleﬁt
safeguards agams_t exploitation arr eomuptwn of oth ers... It not in our view .
the function of the law to intervene in_the priv&{te lives of citizens, er- to seek
to enfome any particular pattem eof behaviour, .furﬂ}_er‘lthan is necessers? to
carry out the purposes which we have outlined ... [Tlhere must remain a realm
of private momlity and immormlity which is, in brief ard.erude terms, not the

law's business.”

This assertion, in 'brief amd erude terms', of the ﬁmi}:ed function of the law in the
“enforcement of private morality was mt a sudden invention of the members of the
_Wolferden Committee, distinguished though they were. It traced its nneaé:e te the
teachings of Jeremy Bentham ard John Stuart Mill. It the pI'II’ICIDle of the Wolfer’den
report, and its application in many aréas of morality presentiy Sts!l reflected in the
cnmmal law, that & the focus of a great deal of pubhc_dlscu$lon -~ ard even political

debate and discussion in our country.
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In New 3outh Wales the former Speaker of State Parliafﬁent, Mr Jim Cameron,
has resigned from the Libersl Party amd 'jo"ined the Revererd Fred Nile in the 'Call to
Australia' politicéﬂ team, Mr Cameron deseribed himself as a "watcrl"ldog for community
values' ard 'an ectivator, a detonator of the new surge of mom! values'8:

The re’ is & tremendous surge of the old values flooding back, as it is seen that
the emptmess of the permsswe somety has yielded nothing of substamce ...
Musmlm‘ Chrlstmns, “as icall them. You see them on the besaches, you sce them
afl over the place. This man here [Mr NLIe] has fire in his belly and, I make no
bones about 1t I have fire in my belly

Mr Cameron told the New South Wales Parhament on 18 Awust that he mten:led to
propose a motmn to ’show whether or not this s a Parhament whieh aceepts Jesus Christ
gs its Lord amd Master.10 Consistent with this approsch t the interaction between
perceived Christian values ard 1awmakmg, Mr N:le endeavoured to get the Australian
Broadcasting Tribunal to ban & documentary ‘des of the Cross' which portrayed the
i fest yle of young unemployed people in Sydpey's King's Cross district.1! Mr Nile and Mr
Cameron are hard at work campaigﬁi'ng"a.gai(n'st the equal rights legislation :pno mised by
the Federal Govemment. There aré equivalent moves in all parts of Australia to mobilise
what is boldlj calléd the 'moral majority'. Supporters constantly refer to the evidence that
Australians are still, overwhelmingly, theist ard not hun‘ianist They refer to the high
pmportlons whio give a stated a religion in the Census form. They could also refer to the
findings of the Tecent Australan Gallyp "Poll which dlsclosed thet 81% of Australiens
believe in God, 15% do not belicve in' Ged aml 4% are unsure. 12 Accordmg 1o the same
poll, 55% of Australians believe in lfe aftet death; 34% -do’ not believe in life after death;
70% believe that the Bible contains the authentie Word or God, 42% believe in the devil
This poll shows a slight slippege since thé last poll was condicted ifi 1974 but reports:

Belief in all four tenets of faith were expressly strong amongst Roman
Catholics and Baptids and emongst recent clurchgeers. [They] were also
somewhat stronger amongst Liberal National Party voters than ALP voters.
Few sngmﬁcant differerices occurred by States or between city and country

areas. 13

So this is the Australian society we have. And becsuse British society was very similar,
the enflict between the Wolfenden principle arid society's sdherence to Christian values
led erities to question whether Wolfenden and his colleagues had got it right.
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Among the most distinguished Wolferden critics was Lord Devlin, .one of the
'ﬁges‘tf,EngLish judges of this century. In a lecture soon after the Wollenden report, he
.‘éssernfcgq that the effort to withdraw the law from a realm of private momlity had led him
_‘{Q,_itnga -egnviction that the Wolferden ideal was not only questionable but wrong. Lord
']E_)éy.lin afgued that society hes a right to punish conduct of which its members strongly
" disapprove, even thowh that eonciet has no effects which can be deemned injurious to
-others. The basis of the mght to punish is that the State has a role to play as moml tutor.
" The érlmm&l law i the proper 'tutorial technique' of the State in upholding the strongly
held perceptmns of morahty shared by its pecple. Commentators from the opposing peing
of. view have regarded this as an 'eccentrie' point of view.14 But it is certainly not
regarded as eccen fric by Mr Camerm and Mr Nile — or by their thousamds of supporters in
Australia. It is not regarded as 'eccentrlc' by rhe propenents in Ireland of the
ccnstitutlonal change recently epprovel at referenduim, which will enshrine in that
. qpp‘nt-tj_y's' basic law the morml position of the Roman Catho]iq Chureh in respect of
abortion. The basic argument & that society has a right to protect its own existence. Tne
majority, 50 it is said, has a_\_‘:tig:t;_t"_to t_‘o]._lo'w its own maml convictions in defending the
s&:ial envirmment from changes" which the majority oppose —— however much others --

most closely affected — want to. be let alone by the law.

Lord Devlin's assertion that the right of society to enforce its percepticns of
morality through the eriminal law acknowledged that thers were ocgasions where the law
should stay its hand. It should do so where it detested uneasiness or half-heartedness or
latent toleration in society's-.éond emnation of .a practice. But where public feeling. was
high, endwring and -relentless, where it gave rise to 'intolerance, indigration and
disgust’l3 societys right to act through the criminal law could not be denied, Lord
Devlin applied this thesis t6 homesexuality. If it was genuirely regarded as an abominable
vice, society could ard should act through itseriminal law, to punish the upacceptable,

Devlin‘s assertion provok ed me.essor,H L A Hart to respond. He.conterdel that
the distinguished Law Lord's eriticisms rested on a confused eonception of what society is.
Aceording to Hart there was simply no evidence to support a threat to society, or #s
danger from the prwute cmduct of a minority group. Furﬂtermore, society consists not
jug of a mixture of variable individaals but of & complex of moral ideas ard attitudes
which its members happened to hold at a particular moment of time, It was intolerable,
according to Hart, that such a moral status quo should have the right .to preserve its

precarious existence by forc_e.15 Loid Devlin retumed te this debate. He joined issue:
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-1 do not assert that any deviation from society's shared momlity threaters its
existence any more than I assert that any subversive ectivity threatens its
‘exiSterce, 1 assert that they eare both activities which ere cepable in their
rature of th reatemng the existence of society so that neither can be put beyond

tielaw 17

This debate attracted many commentators. meessér Ronald Dwerkin, for example, offers

this view:

Lor Devlin eoncludes that if our society hates homosexuality enough it is
]'usti“ﬁed in outlawing it, and forcing tuman beings o choose between the
miseries of frustration apd persecution, beceause of the danger the practice
presents to society's ex1stence. He manages this eonclusion without olfering
evndence that homosexuahty presents any danger at all to soeiety’s existence,
beyon:l the raked elaim that Weviations froma soc1ety's shared morality ... are
capable in their mture of threatening the existence of society.18

This, then, is an inteliectual background for ani ongoing medem debate. It isa Adeba't-e with
relevance far beyond laws on homosexual eonduct. In & country whose overwhelming
majority still say they bélieve in Ged and accept the hereafter and the Bible, should the
eriminal law remain 8 mechanism for the enforecement of aspects of personal momlity
tawght by the organised expositors of the religious beliefs of the majority? Or b there &
Lmit which is; crudely ard bluntly, not the law's businesé?' The battle Lnes are drawn. The
debate continues. We have seen many signs of the debate in Australia in recent months.

CONTEMPOR ARY AUSTRALIAN DEBATE

Gambling. Take, for example, our laws on gembling. Now, you and 1 mey regard
gembling as the very definition of boredom. Yet for many Australians, deprived of any
regl prospect of eaming wealth by years of patient achievement, gambiing represents a
tiny, pathetic, rey of hope. The prospect of winning the iottery, becking the Trifecta,
guessing the Lotto, seeing his dog come home — these are the dreams of suburban
Australians. Last week it was reported that in Queenslard. 2 lizzard .was sold for more
than $1000 - because it raced well. Australiars just like to gamble ard I would not be
surprised if a dollar or two chahged hands over the America’s Cwp races, Yet the law
eireumseribes gambling in Australia in detailed; complex and institutionalised ways. There
are special gaming squads, police full-time engaged in upholding laws on gambling. A
recent review by the South Australian Law Reform Committee disclosed the curious way
in which many old English laws designed to suppress the gambling spirit mey still exist in
Australia. Royal tennis, for example, outlawed as a questionable sport in thereign of King
Henry VI, is probably stilliliegelin some partsof this eountry.19

-
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This might be amusing, were it not forthe differe ntial application of the law on
geople amazal to find thata card game at home was a crimingl offence. On 28 February
1983, the Special Gaming Squad in New South Wales burst into the Coogee home of a
.' leading Australian jockey, Malcolm Johnston. The people present were hauled before the
Central Court Their names and ages were publishe:l in all the local newspapers. Their
offence? Playing an unlawful game of mani :13.. At first they thoyzht someone was playing
a joke on them, when the police arrived. Solemnly Sergeant Bushell of the Special Gaming
Squad entered with his warrant ard seized a quantity of playing cards and chips, a fine of
ﬁilUG-z:was imposed on the 'ring leader'. Fines amd bonds were imposed on the others.
Matilda Malouf, 68, home dities of Major Street, Coogee, was excused you will be plensed
to hear, the magistrate not proceeding to convietion because of her age.

What an astaishing and remarkable case this is. How clearly does it raise the
debate about the limits of the enforcement of momlity? What business & It of the law to
send its bard-pressed and expensive of ficers int & peazeful home of people playing a card
game — however foolish.and tiresome? Is this really a matter of enforcing the outraged
sentiments of an angry, moral Christian people opposed to the wicknelness of gémbling?
What was so antisocial about their conduct that it warranted the intrusion into a private
home by the ageneies of the State?

Is it the inability of the State to tax such a private gambling activity that
necessitates the continuance of this law? Or & it, more likely, me rely the persistence of a
law designed o reflect earlier attitudes -of society, still with us because no-one would

both © address its reform?

Soon after this 'raid' the report of Justice Xavier Connor into the establishment
of a casino in Victoria was published. The report-rejected the casine on'broed social and
economic grounds. Yet this rejection did not depend upom the religious ground that
gambling was evil in itself.20 The Roman Catholic journalin Melboume, The Advocate,
commentel: '

Is this good ehcugh? Some might feel that the main geal of the Churches was to
obtain the recommendation that the rew type of gambling be rot introduced
into Victoria, ard that the grounds upan whieh this was achieved, providal they
were respectable, were immateriel. But this evaluation would not satisfy
everyone. Maeny churchmen an! women would feel that it was a loss to the
prophetic functim of the -Churches that moral arguments based en religious
grounds were dismissed, Even worse, it creates a precedent for dismissal of the
religious contribution to subsequent inquiries ...21 :
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'The Victorian Govemment accepted the Connor recommerd ation. But the conelusions of
Justice Connor were questioned by the Meloourne Age: '

Those expressing a conservative viewpoint appear to have been better organised
and better brief ¢ than their opponents ...-[W] e believe Mr Connor has taken an
urduly pessimistie view of the ability of society to cope with problems that
-might arise from the introdietion of casinos. If society ean handie other forms
of gambling, and there are many in this State, why should it not be able to
absorb casinos urder striet govemment con trols? Should not an fmdividial have
a right to patronise whatever form of gambling he chooses, provided it & not
hermful to others,22

There you have it. On the one hard, The Advocate asserts the right of people with &
religious viewpeint of furndamental morality to have their opinions reflected in the law
against gambling as such -The secular newspaper asserls .almost in the languege of J S
Millz If it is.a 'sell regarding' activity [if it dees not harm others] what business is it of
the law to intervene and prevent a person pursuing that activity?

Nude bathing. As if in. compensatimn for the tejection of the casino, the
Vietorian Govem ment amounced immediately the establishment of a separate: inquiry into
* poker mechimes. That inguiry.is now proceeding in Victoria. Interestingly, on 2 September
1983, the New South wales Govemment forbad e.police experts from giving evidence orto
speak on. matters of poliey or to express private viewzZ3 'We don't want these
Vietorians digging around’ was, the interpretation of counsel assisting the inguiry. Also in
apparent compersation for the hard line taken on casings was the amouncement that
Vietoria is planning to open up a number of ‘beaches for mude bathing. A Nudity
{Preseribed Afeas) Bill was introduced into the Victorian Parliament, Reflecting the
ambivalence of -society to such matters, the Melbourne Sunday Observer published a
solemn 'Case against nude beaches' beside a near-nude bathing beauty asserting mude
bathing is OK in private’.?% Nude beaches are permitted in a number of the warmer,
Australinn States. But here again representatives of the 'moral mejority' attacked the
proposed changes of the law. It 5 not enough, for them, that the beach should be isolated,
that the area should be well marked, that 2 minority should want. the facility or even that
evidence should establish no link between suchbeaches amd crime. To them it & olfemsive
that immaodesty should be cordoned. It threatens the tradition of modesty. And it may
become catehing — diverting young people especially from chaste behaviour into the
promiscuous habits that are fourd so unacceptable. It is on this bask that the opponents
assert the right to continue the prosectution of public indecency and to do so even where
the oly people offerded by the nudity are those sitting safely in their homes
contemplating with homror the decline arr:! fall of our eivilisation in the sunshine.

-
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Pomography. What of pomography? Australiars are spending more on video
cassettes per capita than Americans. H i expected that half a millien video cassette
recorders will be s0ld in Australia this year. According to industry sources in July 1983,
pomography, diswibuted by major companies, comprises about 10% of the video cassette
market in this country.?® The proportion of the market devoled to pomography i
‘growing rapidly in the United States and is now a majpr secor of the cable television
industry. Federal ard State Attomeys-Gereral of Australia meeting in July 1983 agreed t©
a plan that would see hard core videos given a special 'X' classi fication —~ on the bass that
they are in a class that would notf be eccepted even in cinema R' classifications. Sale of
X-rated video cassettes would be prehibited to minors. But so long as the video was
classified, the new code would exempt retailers from prosecution under current obscenity

laws for sale to consenting aduts,

This approach to so~called 'sdull enterteinment' secured the approbation of a
number of edirialigs. The Sydney Mo ming Herald commented:

One of the effects of the new proposals ... will be a change in how 'ind ezent’, in
this context, is defined. The issue will be taken out of the courts amd given to .
the Film Cemsorship Board. If the Beoard sees its role as being mainly a rating
service rather than a bamning agency, the change should have the satisfec ory
result of restoring some order to what has become a disonderly business. A
‘great deal will depend oﬁ the judgment of the official censors. A policy of
rigomus censoriousness needs to be balameed by the fect that, whether me likes
it or not, it is pointless: to ban video material that can be seen live in theatres
in King’s Cross and Oxford §treet.28 l

However, thowgh that may be the view of an earnesteditor, the laws remain wnreformed.
Six weeks earlier, a motel proprietor in a country town in New South Wales, was cherged
with screening pomographic films late at night on closed circuit television to guess in the
motel The chief of the Sydney CIB Vice Squad, Detective Inspector Shepard, said that the
squad hed stayed at the motel in Westem New Scuth Wales and had been told that a blue
movie ‘service! was availeble in the rcoms o specifie request. Twelve people were
chargad urder the Indecent Articles and Classi fied Publications Act. A large quantity of
video tapes was confiscated, 27 .

In Britain, Mrs Thatcher amoynced in July 1983 that legal curbs on the sale of
pomographic video tapes would be introduced., She male this amouncement after a
Conservative MP, Mr John Townerd, spoke of wrowing public eoncem about the
availability of video tapes featuring hard pomography’, 28
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Between- Mrs Thatcher's approach to ban ard criminally punish video
pomography ard the Australinn Attorney-Generals' approach, to classily, prohibiting only
very few, is a world of difference, It & the difference between the Devlin assertion of the
right of organisel society to enforce its moral ecde and the Wolferden claim that this
right has its limits Wolferden would say that if adult people in a lonely country hotel
reom deliberately choose to take access to vide'o pomography —- without having it forced
upm them unwillingly — that is their affair. So long es ﬂley gre edultsard in p“rivate, the
State should simply mird its own business. Mrs Thateher and her govemment [feel
otherwise. They fear, presumably, the emsion of pub'lic momlity, the destruetion of 'right
thinking" attitudes amd the propogation of urhealthy sexual desires. Ones respoise ©
these debates depends in part upon théview takenof theproper limit of the eriminel law
and of the power of theorganised State. '

Prostitution. The same debate continues in relation to prostitution. In Victoria a
working party has been established to recommend how to use plaming caitrols to regulate
the location of massage parlours, often but not élways, associated with prostitution. 28
In New South Wales a State Parliamentary Committee & ‘investigating prost itution.30
This investigation follows the statement in March 1883 by the New South Wales Premier,
Mr Wran Mr Wran told State Parliament that no law would wipe out sex amd prostitution
ad that it was better to con'tain prostitution in the Darling hurst area of Sydney:

They were ‘here from the arrival of the First Fleet amd they will be here

forever.31

The Opposition introduced a Bill to give police greater powers in dealing with prostitutes
ard urged the govemment fo *hatass and drive out’ the é:mstitutes in Darlinghurst. Mr
Wran said that prostitution was 'a safety valve for the protection of women of the
city',32 According to Mr Tim Moore, the Opposition spokesman there were at least 103
brothels within the Sydmey City Council area, The govemment admitted to oly 3
trarsexual anmd female prostitutes. But Mr Moore was unconvineed:

[Theyl would have to be olympic marathon athletes to cover the brothels
counted by the Ombudsman 33 '

In & number of partsof Australia, local residents, arxious about the establishment of new
massage parlours in residential areas, heve taken to local proteds and even pho tography
of elientele.34 Armed with placerds reading 'Purity Not Pleasure’, 'llicit Sex is Wicked'
ard 'Think God', a growp of 25 citizens spent & number of cold evenings in Augug 1983
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iﬁtéi&é"a e w massage parlour in a Melbourne suburb. With a certain relish, the Surday
g:‘a"éh reported that the owner of the establishment, Malcolm Childs, claimed that the
"P'ubhczty geterated would do him mothing but good..3® Meanwhile hundreds of good

.cmzens ‘continie to keep the prostitutes in business.

_ "*So0 far &s [ have seen, no-one has yet asserted the Wolferden principle to the
‘New South Wales inquiry. Safer by far to refer to practicalities. It cannot be wiped out. it
pro tects décent women It is a kind of publie service. Had he been asked I feel sure Lord
. Wolferden would have said : 'So leng as it -is in private and between achits, it is simply not
the Imw's business. Attempts to enforce the law will [ail, will be enforced in-an
.idiosynératic way and will undermine respect fopr the law and the honesty of its
offieigls.'Notably yesterdsy aftemoon the Sydney bamer heidlines elaimed that police
were receiving what were called freebies' [rom Sydney prostitutes — presumably to tum a

blind eye.

Drugs. Moves towards the Wolfenden approach on drug laws can also now be
seen cautiously, timidly in Australia: {n Viebria, the State Gove mment introduded new
legislation oh marfjuem. The Bill does not legalise the possession of marijuana. Nordoes
it comdone its aultivatian in small quantities. These remain eriminal offences, thowh of a
relatively miner order, The approach of the Vietorian Govemment i substantially to
redice the penalties for the possession of marijuam, sei;:arating completely the penalties
incurred for the private use of the drug and those incurred for trafficking in it.36 Soon
after this amourncement, the South Australisn Health Minister, Dr Comwell, said he
would supporta motion, ard would emsider introducing a Private Member's Bill, to reform
Soutli Australimn laws on private use of marijuam.3? The Federal Minister for Health,
Dr Blewett, said he would consider calling a fneeting of Federnl and State
Attomeys-Gereral ard Health Ministers to consider reform of marijuam laws. The Leader
of the Oppositian in Queensland is reported as saying that the Party there would move, if
elected, to decriminalise the smoking of marijuam and to remove the sigma ard job loss
thet now occurred with convictions involving the drug.3% A call ‘was made for
< introdiction of the Vietorian reforms in New South Wales. But one unramed govemment

source declared:

If we can't 'even get homosexuality decriminalised, how can anyone possibly
expect the decriminalisation of marijupm?39
Legalisationof marijuam for persoml use was strongly opposed by the Police Department
in New South Wales. And the State Minister for Health amounced that the criminal laws
would not be ehanged.40
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An attempt last year by the Australisn Fourndatian on Alecholism and Drug
Deperderce to promote a serious naticnal debate on Australia's laws on 'marijuarja failed.
It was urdermined by extravagant press coverage and inflammatry, secarem ﬁge}'-fng,
il-informed commentary by pecple who. should have knhown better. Yet nowhere in that
debate did anyone really tackle the central issue olf principle raised by the Wollenden
report. I know of no-ocne in the anti-smoking lobby to-day who would suggest that the
destructive effects of nicotine and alechol should be forbidden in the private home. The
exbe-ri ment in elechol Prohibition in the United States was a brave one. But it ultimately
coilapsed because it could not be enforced and was producing too many urdesirable socinl
eonsequences. Even those who would forbid smoking in public places ard endeavour to
curtail advertising of smoking, -particulafly in conjunction with sporting eventstl, would
normally concede the right of smokers and drinkers to pursue-their sctivities, if adults, in
private. Should not this same principle apply in the case, at least, of rﬁariju&m?

Iam secormd to none in my opposition to smoking in public. It invades my spece.
I have my rights. I am entitled to look to society to protect my space and my rights But
in private, is it the law's business? Do we pay tco high a price for this emdeavour b
enforee but a segment of private momlity sbout drug use? Do we undermine respect for
the rule of law by the differential way in which we allow social acceptability to some
grugs yet seriously punish others? In a time of unemployment, is the criminal eonvietion
too high a pemlty on youﬁg peopie, blighting their careers? Is the differenc e between the
eriminal law and perceptions of momlity among young people encouraging breaches of the
law, alienating them [rom law-abiding society, inspiring bravedo cause the destruetion of
police morale ard even underming the honesty and integrity of public officials? If these
things happen they are high prices to pay. But for son;e, they are worth paying, for they
underline the right of a moml! eommunity to prevent further emsion of right conduct by

the spread of more drugs.

Bioethics. And as if these difficult problems were not controversial enough,
now, our gereration & {ac ed by nume rous bicethical qua ndaries:

* Should we permit in vitro fertilisation or is this 'unnatural' creafion of human life
in a test tube demeaning and destruetive of the 'Creator'sorder of things?

* Should we permit the scientist to take us down the track of ¢lening of the luman
species?

* Should we permit the growing of the uman foetus to provide body parts for pecple
in need of body parts?

* Should we permit manipulation of DNA, gemetic engineering ard the ownership and
patenting of Efe forms?



) ff‘._,Should we cordone reonaticide in the case of children borm with gross physical or
. mentat disabilities?42
* g Should the law permit sexual reassignment — g problem in the news last month
. when. g South Australian unmarried mother sought to have her 15 month cld baby's
‘... sex change offi cially recognised 743
’ . * Should parents be ghle o formbid schools and heglth authorities gwmg contraceptive
. agvice to their children or & this.an unacceptable .in trusion by the State into the
.- legitimate domainof the family?%4
* Should a Jover be able to forbid the ebortion of a chlld he has fathered, even though
the mother wishes the sbortion 1o be performed?48 :
* Should the law éhange to-permit the recognition of de fecto relationships for at

least some legal purposes?48

Thése and other issues relating to biology, sexuality and society now crowd wpon us. Al
too often the law is silent on these matters. When answers must be found we tum 1o busy
judges in the midst of crowded work dockets. With-no common momlity or plainly
accepted guiding principle, how dees a judge in a secular community respond to these
questlonsv Lord Devlin would point him to. the Churches ard o thegood opinion of moral
citizens. Wolfemien would point him to the limited function of the law to interfere ir our
lives, to restraint and to permitting individuality to [lourish, so long as it dees no harm to
others.

CONCL USIONS: ROLE OF LAW REFORM
What conclusions should be drawn from this né_.-c essarily brief and. unsatisfactory
review of the intersectionof law and morality in Australis today:

* First, it seems clear that the debate is hotting up. In the one camp, the political
spokesman of the so-called 'moral majprity’ are now better organised, more vocal
amdl more aware of the political clout that comes to minority parties in closely
contested electrates. Anyone who doubts the power of single issue groups in &
demoeracy should reflect upon. the impact .of the emservationists on: the recent
Federal election and the anti-sbortimigs on the preceding Vietorian poll. Lord
Hailsham hes said that these minority groups threaten democracy. They assert that
they merely practise democracy.4? But it & clear that, in a politically polarised
community, they may enjoy an-importance far beyond their ectual numbers.
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* Secordly, and despite the rallying of the 'moral mejority', I believe it can be said
that the battleery of the Wolferden Committee is still having itseffect throug hout
the English-speaking world. People of liberal persuasion are asking with inereasing

insistence what business it is of the State 1 enter into bedrooms? What business it
is of the police to burst into & domestic cottage 10 break uw & nine-member card
game? What right it of 'that the State to prosecute people watching pomo
television in a country motel? What warrant has the State for punishing people
from pursuing their Siexual preference — over which, forthe most part they haveno
catol. These questiéns are now being asked. And from the law, they require

answers,

* Thirdly, there i5 & growing realisation, even by some who would éupport the old
sta ndards of moflality, that the law. is an imperfect meghanism for enforeing that
morzlity. You may discourege some young people Irom smoking marijuam — but
many will still do so. You may discoursge some people [rom SP bodking — but
according to reports, hundreds of thousards of Australiars are not deterred. You
may arrest a few, but millicis of dollars will be spent on pome movies and
prostitution. In the personal realm, private conduct does not readily adjust to legal
rules where par'ticipants do not feel that what they are doing & the proper provinze
of legal prohibition o v truly 'wrong®.

* Fourthly, a sericus institutional problem is emerging. In part, it is the response by
eautious politiéans, democratically accountable, to the sensitivity of these debates.
All too often, politicans, of all political persiasions, terd to shy away from the
issues I have addressed. Where they do seek to bring the law into closer harmony
with modem social attitudes, they sometimes fail lsmentably or succeed
halfheartedly. The best recent illustration of this assertion i to be found in the
feilure of the New South Wales Parliament to remove the crimimal pemlties upon
consensual homosexual condiet. More than 20 yesrs after Wolfenden, we are still
talking about this reform in a number of parts of Ausiralie. Yet in New South
Wales, within weeks of the rejection of reform of the erimimal law,
antidiserimination laws were ermcted to forbid discriminatien egainst homosexuals.
“The criminal law pulls one way. Diserimiration law pulls in precisely the opposite
direetion entirely.

And this is where law reform bodies ¢an come 1 the rescue of demoeratic Parliaments
Let us be eandid. Politicans need help in confronting the problems I have outlined —
whether in the field of private momlty or in the field of bioethics. These questions are
just too sensitive, too écntmversial, too complex and too peinful for politicians, umided,
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“to: tackle. Left to themselves, I fear the quest for a short-term political advantage will all
too éf{eﬁ be too seductive. It will overwhelm the dispassionate serutiny of both sides of

-.thé argument for which Sir Walter Murdoch called.

i To make Parliaments work better should be the aim of all true democrats in
A_yst;j;lia."‘g The answers to the questions I have raised tonight should be found in the
dem;ér.-elttic. Parliaments rather .tﬁal'l- in the unelected judieiary or the entlusiastic

' burééuéracy. Yet unless Parliaments aré given help, they are likely to put these issues to

one side. Doing nothing is always the easiest course in polities. Removing disparities

between the eriminal law and modem morality is a painful duty — but a duity nonetheless
of a legislature relevant to today’s needs.

Inattention to reform of the law or to development of new laws on the subjects
Inave canvassed & the prodict of ambivalence in sociely about the limits of the funation
of the law in enforeing morality. But it & also, more significantly, the product of the
failure of our democratic institutiens to. adopt means to keep the law in tune with
community attitudes am pi‘aéfices.‘Thosé who seek to hold the line forthe old rnbmlity
will rejoice in the ineffectivensss of our institutiong. But this satisfaction must surely be
tinged by a realisation that the distarce between what the law says amd what i actuatly
happening in the Australian commumity is a formula for individial injustice and
institutional erosion. For every card player arregted, hundreds go free ard look on that
law with contempt. For every SP operator deteeted, hundreds ply their trade with the
support of thousands of fellow citizers, For every prostitute arrested ard fined, hundreds
offer their services weekly to thousands of our fellow ecitizens. For every homosexual
arrested, thousamds pursue their activities in fear of the ‘unpredictable and idiosyneratic
operation of the law. For every viewer _of pomo movies cawght in a raid on a country
motel, thousamls switch on the recorder every night, asserting their belief that the law
should just keep out of their private lives. '

We lack a coherent principle.4® We stumble from one reform to enother : our
politicians treeding warily and cautiously, if atall.

Yet there are consistent principles. They aré, as Murdoech saw them, the two
sides of the argument. For some, it is.a simple matter of upholding Christian values a rd
the right of a society to dencunce and punish disgwsting and unacceptable conduet. For
athers, it isa deep commitment to. the limited role of the State. His also is & belief that
so long as adult individuals do not hurt others, they should be allowed t do as they fease
in & free community where difference is tolerated and where we are not all forced to-

mareh to the beat of a single drum.



It is my hope thet the Law Reform Commission ean help thepolitical pmcesé to
address these issues. And in a consistent way, to reform the law and modemise its rules.
But we should not deceive ourselves that in questions of the kind I have been addressing,
there ame snnple answers which wxll appeal e} everyone. These are matters upon which our
a:vc1ety will d:\nde — deeply even bitterly. We should seek to understard each point of
view. But in the end a choice must be made. Seeing that choice ‘clearly, and realising ‘its
importance for the future good health of theruleoflaw is animperative that will become
more and more important in thejedrs e ead. Were he alive 1oday; I have no doubt that
Wealter \‘iurdoch would be eontributing to this debate. And I have ILittle doubt as to the side
he would take in it. Wolferden raised a battle Elag. The sklrmshes contmue. But the main
battles still lie giead.
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