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GE GOVERNS IGNORANCE

I &m privileged to be invited to deliver this amnual lecture. My prédecessors
Télidled distinguished educatiomalits from- many countries : James Maxwell of
University, Perry Maxwell of Portland- University and Sir Zelman Cowen, lawyer
éducationalist. I am no ekpert in education, though I have had an unconsciounable lot
y fime, Indeed, my education continues daily. I endeavour to repay my debt to
eachers by a small conribution to community legal education.

" Reflecting on the appropriate subject for this address, T tarried for a time at
rospect of reviewing and updating my views on libraries in society, first offered as
opening speech of the 19th Biennial Conference of the Library Association of
strélia in Hobart in August 13977.1 But that, T thought, would be too obvious a subject
choose for this talk. Furthermore, the relentless John Ward deeided to relieve me of
indary of choice by assigning for me an essay:

Iinvite you to present the lecture this year on Information and Freedom or an

appropriate title,

5 thet is the topie I have 'chosen’. As usual, John Ward is most perceptive. In theyear of
€ commencement of freedom of information legislation in Victoria? and the spread of
the same principle in other parts of Australia, it & timely to review the worldwide moves
for freedom of information (FOI) and where they are taking us.
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The legislation which has been enacted in Vietoria and at a Federal level in
Australiad traces its lineage to Swedish legisiation of the early 19th century. But even
before that legislation was passed, one of the founding [athers of the American Republie,
James Madison, asserted the basic philosophy which urderlies FOI laws:

Knowledge will forever govem ignorance, and a pecple who mean to be their
own governors, must arm themselves with the power knowledge gives. A popular
govemment without popﬁlm_‘ information or the means of acquiring it, is but a
prologue 1o a farceora tra'gedy or perhap's both.4

The Swedish legislation was copied in 1966 in the passage -of the United States Freedom of
Information Act of that year. By that Act the Congress made a commitment to asserting
the right of the public in the United States to gain access to govermment information, In -
the wake of Watergate, the commitment of 1966 was reinforced in 1974 when the -
Congress enscted o series of amendments introduced by Senztor Kennedy. These were.
designed to eliminate a number of the procedural barriers that had frustrated the public
anl the press in their attempts to obtain gove mment information. The amendments
closed a number of loopholes, most notably in the areas of national defence amd law:
enforecement, that had been used fo justify excessive restrictions on diselosures, The 1§f_4 )
amendments were the direct outcome of publie and political revulsion at the-_disg}gﬁsgd'(;
activities of govemment -during the Nixon presideney. The Pentagon Papers, Watg;gjate
the ITT seendal and domestic intelligence activities demonstrated to the Congress . the-
need {or a policy of openness as a legisiative protection to inquisitive citizens — alway
the enemies of seeret and oppressive govemment.3 e

Even before these 1974 developments in the United States, in 1973 a_”._United-'
States expert was brought speeially to Canberra to advise the Whitlam Govemment.

committees and, later, by the Parlimment. During that nine years a number of other,
were passed which enhanced the access by people affected by Federal administ

Administrative. Appeals Tribunal with its wide powers of acecess to offieial :in‘f_otfrr:l.éti_
the ereation of the Commonwealth Ombudsman, also with wide powers of access, and 1
passage of the Administrative Deeisions (Judieial Review) Act 1977. That Act eontains:

important provision? which entitles persons affected by discretionary decisio

information



Act’ requu-es the very creation of a statement of reasons for the decision in
tate the serutiny by the courts of the lawfulness and fairness of the conduct

officials involved.

“~
AN Gf these were important developments. They were reinforced in the
of the common law in Australia by deciions of the High Court which

also important to see our Australian developments in the context of similar

like coun Ties.

‘United States of Ameriea. First, it is useful to €xamine developments averseas.
¢ {United States, ‘which has proved the vehiele for importing freedom of information
i_n'io ‘the English-speaking world, moves are afoot to.-cut-back the Freedomn of
[ formation Act. Senator Edward Kennedy asked recently % the-pendulum swinging away
'i:o’m*Freed‘om of Information? His reference was both to initiatives for amendment of
Act ‘proposed by the Executive Govemment &rd also decisions on the Act by the
teme Court of the United States.

The eompeting demands of open government and natiorial security are always
dr icularly difficult to reconecile. In Haigh v Agee9, the Supreme Court of the United
tates held that the Secretary of State could revoke the passport of a former CIA agent
Who was pursuing an announced campaign 'to expose CIA officers end agents to take
Measures necessary to drive them out of the counftries where they are operating'. The
Supreme Court held that the freedom to travel abroad was, in the United States,
subordinate to national security and foreign poliey.



-4~

The court held that the former CIA agent's condict was not protected by the free speech
Buarantee of the American Constitution because it'had 'a declared purpose of obstrueting -
intelligence operations aml the reecruiting of intelligence personnel'l® As Semator-
Kennedy commented:

Few Americans, and none of the Justices {not even the dissenters) found Agee's™ -
artivities admirable. However, cases involving unpopular causes often hHavé -

been at the cutting edge of First Amendment [{ree speech] jursprudence tl. "~

The United States Freedom of Information Act permits an agency to withhold

mvestlgatory records compiled for law enforcement purposes but only to the extent’ i
prodietion of such records would 'dislose the identity of & confidéntial source'. The drug?-
enforcement administration in the United States hes claimed that 40% of requésts

not convine ed: : : Co -

So far, no convineing demenstration has been made that existing Fbﬂ-‘s .
exemptions and safeguards inadequately protect these ligitimate'objecfi'\fééfidf
the law enforcement and national security agencies. ... While such fesrs ¢anno
be ignored, they canmot be used to eliminate public access to non-classified -
information. ... The value of the FOIA is easy to establish. The FOIA [acilifited
public sceess to the Army study of the 1968 massacre at My Lai. Significant
misuse of IRS powers in investigating politicel dissentients was revealed in
documénts obteined throwgh the FOIA. Much of the evidemce used. by:ither
govemment in prosecuting Spiro Agnew for tax evasion was obtained: thiough:
FOIA requests. More recently an FOIA disclosure of certain Air Force au
revealed that the Federal Govemment had paid millions of dollars in deferis
eontreet lobbying expenses. ... But crime at home and intelligence: failutes:
sbroad — in Cubse, Afghanistan, Iran and elsewhere — were not the resu

FOIA diselosures or of restraints imposed on intelligenze a.genciés to 5re_v
improper conduet, In our haste to combat erime and emhance hatiohal-'seq_ﬁ
we must ot unjustly blame the FOIA amnd thereby urdo the hard—wbnl:iéfoi.-j
the past two decadés which have fostered a weleome amd overdue opéfme
govemment. The basic strength of America's experiment in freedom"
dyramic quality of domestic debate. In every age, those of lifnited visi
urged secrecy am pleaded mational seeurity, But the bold vision of:
Constitution ... has prevailed. Public access to govemment information’
comerstone of democratic institutions. Public business is the ~public:
business, 13 ‘




fada. ‘Concurrent with the commencement of the Victorian freedom of
egislation, the long-awaited Camdian Aceess to Information Act came into

copies of records of a Federal Govemment institution, exeept in
ic.cireumstances. Before the Act came into foree, such people did mt
0 information contained in Federal Govemment records, although often it
o déd on a volmtary basis because of political accountability. From L July
: xﬁ’ation i requested and i not exempted or excluded by the Aet, the
nstl u-tlon in Canada is obliged by law to provide access' to it. The burden of
nformatmn is exempt rests with the govemment ageney.

A fee of $5 is chargad to start the process of obtaining mformatmn under the .
-h:s um must be paid on request. In addition, the applicant must pay for time in

55 0f Eive hours spent in processing a request as well a8 for &ny cc)pymg ard computer

rey-has 30 days within which to reSpond to the request. If thene i5a large number of
d'r.i'f':the request is complicated, the agency can extend the time limit, but must
applicent that it has done so,

To deal with complaints about the operation of the Camdian Act, an
o Commissioner has been appointed. People dissatisfied can complain to the
minissioner- if they believe they have been wrongly denied access to information or if
zgsgé,;ise takes too long or eoss too much. If after complaining they are still unable to
1e information wanted, they can take their ¢asé to the Federal Court of Camda.

Actess to Information Act is accompanied by a Privacy Act to erhance individial
, { access 1o records about himself,

. ‘Fhe President of the Camdian Treasury Board, Mr Herb Gray, declared that the
ng into force of the new legislation marked a 'mew era' in the field of govemment
formation in Careda. He undertook to approach the implementation of the new
egislation in & *very positive wa.y'.14 Opposition spokesmen queried the policy es 'smoke
ﬁii_rmrs'. But the Minister of Justice, Mr Mark MacGuighan, declared that the
radian legislation was fourded on three prineiples:
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_¥ that Camdians should have a right of access to information in govemment reconds;

* that exceptions to that right of access should be as limited and speci fic as possible; -
ard :

* that govemment decisions on disclosure should be subject to independent review —

first by the Information Commissioner and subsequently, where need be, by the.,

courts

Early reports ai the 6peration of the new Camdian legislation appear to\g"i»;e'l'
the lie to the eritics who suggest that such legislation will resulf in govémment agencies
being inundated by troublemakers making expensive and worthless enquiries. According 1o~
a report!S only 95 requests were received during the first month of operation ofthe
Canadian law. Forty percent of these were from the media, During the same period, 621
requests were received under the Privacy Act by individusls seeking sceess to data é'bq;jtt_

themselves.

New Zealand. In New Zealard, the Official Information Act also came-intp
force on 1 July 1983. Aceording to hopeful reports, the legislation will 'lift the wraps on
.. long suppressed govemment documents'. No socner was the legislation in forcesthan
media interests rushed o epply for politically sensitive documents that had been refus;éd_
before the legislation was enacted, For the first time, the Social Welfare Departrri -rp_t
supplied an up-to-date copy of its staff mamals on the approach to be taken
unemployment benefits Positive responses were also acknowledged from a numb

otner departments, leading an unmmmed journalig in the New Zealand Herald to congh

Strong indications have come from various levels within the public seﬁ._ti_cg thit
requests for specific information have far greater chances of succe%s_- th_
requests for documents. The common view among officials, who have be
gearing wp for today's introdiction of the new information system, appears;to
be that bald requests for a document are more likely to be idle amd vexati )

than those which identify the information sought.16

Within a short time of the implementation of the New Zealard legislation, howeﬁ_er
Chief Ombudsman, Mr Geoige Laking, speaking at Waikato University, offered a num
of criticikms. The Official Information Act, he said, contained many 'inapprobrm

the event of a dispute, But the [iral decision is left to the Minister and is not com
to anindeperdent court or tribunal.
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, in his Waikato eddress, pointed out that the Ombudsman's function
to extrect information from gove mment departments and agencies and to
le who had complained. But since the new Act came into force on 1 July

H_dgm_én;s task had been made profoundly more dif ficult:

1s‘an extrao:dmarily complex piece of legxslatlon .+ Moreover, despite my
: representatlons to the Select Committee, the legislature has left in
ce all the innumerable prohibitions against the disclosure of mformatlon to
found in' other Aects and Regulations. The large majority of these, in my
hi;j;j, could have been repealed as being no lenger appropriate or necessary.
e, their continued existence can anly act as a disineentive to govemment
-departments ard others to test their attitudes towards the release of

formation against the objective, principles and criteria set out in the new

cﬁange urder the Aet is that an Ombudsmans recommerdation becomes
V'Iess, within a Spmlﬁed perlod, the relevant Minister overrides it. Another

STRALIAN DEVELOPMENTS

_ - -New South Wales. The developments in the United States, Camda an] New
ealand are now reflected by important moves in our own country. In New South Wales,
he Q_gyemor (opening the Budget Session of the State Pgrliament on 16 August 1983)
) Je:l thata State Freedom of Information Bill would be introduced before the end of
e year The introduction of such legislation in the State of New South Wales was
ecommerﬂed in 1977 by Dr Peter Wilenski. Dr Wilenski presented a draft Bill to the

ovemment as an aspect of the improvement of govemment administration in the State.
) 19282 Dr Wilenski revised his draft Bill and, to the acute embarrasment of the
igovei_t}rﬁgnt, the Opposition introduced that revised Bill into the Parliament in order to
test the gove mment's intentions. Those intentiens have now been eclari fied. According to
reports, the NSW Premier's Department has prepared a Cabinet Minute which is now being
irculated for the serutiny of Ministers and their of ficers.
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The State Pre!.m'er, Mr Neville Wran, indicated that New South Wales would follow the
Federal and Vietorian Govemnment in the passage of FOI legislation. He said that Cabinet
material would not be available to the public, nor would personal files held by the police.
The legislation would provide access to the information on which govemment d epartments
anmd statutory authorities made decisions, For example, it might be possible to request the
minutes of meetings of bodies such as the Electricity Commission, The revised Wilenski
Bill provided 21 deys for govemment departments and authorities to :espbnd to regueds
for information. It exempted all Cabinet material and materials that would affect the
privacy ol an individuel, trade secrets amd the like.}3 wWe must await the exact desig.n
of the New South Wales law. However, the firm commitment given in the statement- of

the govemment's program indicates that we will not have to wait long.

Vie toria. The passage of the Vietorisn legislation and its comirg into force on §
duly, has introduced a revolution, peaceful but profound, in govemment information
practices in this State. The early statistics on the Victorian legislation suggest that
relatively few claims have been made in the first weeks. However, it s predicted that, s

public interest grows, jourmaligs and individials become more avare of their rlghts and'”"

mo e adept in arguing against the use of exemptions, the pressure on admlmstrators w111
increase. 19 An unnamed bureaucrat i alleged to have said 'Anonymity is gone. We " are
in the age of eccountebility’. Another said 'The govemment has not allowed loopholes to
allow pubhc service o hide... We have to live with that'.20

Early developments in the Vic torian legislation include:

* Charges. Comments on the charges made, which are generally higher than for =
access to documents under the Federal law. For example, the Victorian charge ofr -
$5 for every 15 minutes of a search for documents comperes to $3 uﬁd'eﬁ'tiﬁé’f
Federal Act.2l

* Ambit. Various gaps in the coverage of the legislation now seem set to be closed: -
For example, Vie toria’s 211 munieipal and shire ecouneils are to be brought mto the )
ambit of the Aet by amendments to the law expected to be introduced in: the
Victwrian Parliament in November 1983. In 1982 the lccal govemment bodieS_'
argued successfully with the State Govemment that they should be excluded'_
initially from the provisions of the Act. Their immunity will apparently pl‘OVE‘
temporary.22 Similarly, when it was discovered thet the State Insurance Ofﬁce'
had slipped out of the net of the Freedom of Informaticn Act, steps Wl‘zf“3
introduced to ensure that similar exemptions were not granted without zef_e_rbl{é'e
to officials expert in FOLZ23 Fortunately, the govemment was alerted to-“tﬁ'e'
exemption clause in relation to the SGIO before the Bill was enected by Pariament
ard the exemption was Withdrawn in the Legislative Council. '
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: érets-. Business commentators have indicated that there is little to {ear in

o.vem;ﬁén; by business competitors. However, section 34 of the Vietorian Act
“e'mp't.é“ény document which would disclose information acquired from 'a business,
iercial or firencial undertaking'if the information relates to trade secrets or
er matters of a business, commereial or financial nature or if the disclosure
1d be: likely to expose the underisking to disadvantage.?4 Indeed it &5 now
B f-[;>'c;.‘,\inr;(-:<:l out that eompanies which compete against public sector enterprises
- ili-have a better chance of getting useful information through FOI because the

“is specifically directed at giving access to govemment dosuments. 25

‘ducatiomal secrets. Perhaps the noisiest éritics of the mew law have been
eaducational bodies, fearful that the legislation would be used by students and staff
emand access to information previously regarded as secret. At the outset, it
ould be said that in the first six months of operation of the very similar Federal -
laWQ; the educatioml euthorities in Canberra, subject to those laws, rezeived very
 few demands under them,26 The Secretary to the Australian National University
! 15 reported as saying that the university had handled only one request for
information during the first six months of the Federal Act. Staff had processed a
nﬁfnper of initial énquiries from people who thought they needed recourse to the
leglslancn However, because the university had always had a fairly open attitude,
this material was available throwgh normal channels. No additioral staff had been
dded to hendle the FOI workload.27 Despite the soothing words, tertiary
institutions in Victoria were reported, on the eve of the commencement of the
“Vietorian legislaticn, to Fear thet the new Vietorian Aet could place heavy demands
“on their limited staff and fmneial resources. The Registrar of Melbourne

- University reportedly said that the main préblem was that the legislation had been
" drafted for large govemment departments rather than tertiacy institutions.28
Access to examination script books was one of the hazy' aress urder the Act. At
the moment the university destroys the 30,000 books each year. Will tﬁey now have
to be kept against the possibility of occasiomal demands for access?

* Sehool secreey. If that problem seems pgreat, it pales by comparison to the prospect
of thousards of Higher School Certifieate students seeking eccess to thelr
examiners' reports.29 How'ever, opinions have been expressed that exam papers

7 ard examiners' comments &re likely to be egempt until the marking
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process and appeal time is over, The Executive Secretary of the Vietorian Institute
of Secondary Eduecation, Dr Lindsay Mackay, has said that the Institute has 1ega1
advice that it is still allowed to w1thhold information urder the rew Act because of
secrecy provisions in the Victorian Institute of Secondary Education Act 19‘76 30
Time will tell whether this view of the Vie torian legislation will be tested.

Federal, The Federal legislation in Australia came into [orce on 1 December
1982. Between 1 December 1982 ard the end of June 1983, a ttal of 5,593 epplications
were made under the Federal Freedom of Information Act.3! The number of requ;'st"s
repor ted by agencies between December 1982 ard June 1983 are as follows: )

December 735 by 87agencies
January 605by 77 agem:les
February 7089 by 78 Bgermes
Mareh 772by 85 agencies
April 640 by 6 0 agencies
May 1154by 75 agencies
Jure 978 by 80 agencies

These figures represent an average of 799 requeds each month. The majority of requests 7
reported by agencies were directed to client-oriented agencies of the Commonwealth _.;In
feaet over two-thirds of the applications mede were in this order. In this way "the"
Australian Federal figures reflect the position in Camads, mdmatmg that clam-s
mture of privacy claims (ie sccess to one's persoml records) ‘far outnumber clalms i a_
general character of aceess to public documents of & govemmental nature. The statl
for the four major Federal departments are as follows:

Depar tment Dec 82 Jan 83 Feb 83 Mer 83 Apr 83 Mey 83 Jun 83 Total
Social Seaurity 189 133 i73 199 133 184 166 1177 :
Taxation 103 104 152 186 153 267 168 1133
Vet Affairs 62 63 82 109 95 358 282 1051 -
Immigration and ]
Ethnie Affairs 69 43 73 51 63 77 76 462

Other agencies reported to be receiving a significant number of requeds | mclude
Department of Defence, the Australian Federal Police, the Department of Hea
Departinent of Home Affairs and Envircnment, the Australian Public Serv1¢e.
the Attomey-General's Department. | understard that more detailed figires are s
supplied in the Attorney-General's Anmal Report on the Freedom of Informatim -
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will be so. It is vital that someone or some agency in Australian F ederal
o should be closely monitoring the experierce under the FOI Act. In
"Q_f-‘ten, we pass legislation anl then assume that it will have the result which
htfgm.ed. There is very little monitoring of Fed eral legislation to evaluate
Se gffect. The Family Law Council monitrs the Family Law Act., The
: Review Council monitors & number of administrative laws. But the latter
t'have the resources, or possibly the statutory power, closely to examine the
‘grd pattems emerging from the multiple FOI claims on the Federal
in. Australia. The Attorney-Gererals Department is collecting statistics
erdl agencies, month by month. These statisties will provide & very useful basis
ing _th'e overall impaet of the new law. It is essential that adequate resources
,'gwéh to the study of pattems and directions. dtherwis_e, the preventative value
ooislgtion of this character would be lost, in a concentration of effort on simply
ng:to individual claims. We should aggregate experience ard draw lessons from it.
mplé, a persistenly recaleifrant gove mment ageney (I will not mame one — i[ it
qﬁ_tinuously' reversed on appeal, should have its attitudes drawn to political and
' enﬂm so that they can be corrected, to bring even the most obdurate of ficial

jith thenew policy.

~ Under the Federal legislation in Australia, for various constitutional reasons,
w. of contested decisions. fo rejeet & elaim to access under the FOI Act lies
tely in two indeperdent tribunals. These are the Administrative Appeals Tribunal
the Document Review Tribural. The latter tribunal is comprised entirely of Federal
urt.J udges. it has been amounced that it will be terminated and its jurisdiction merged-
the.FQI jurisdiction of the Administrative Appeals Tribitral (AAT). That . ribunal is an
ene rent body headed by Federal Court Judges., But it also comprising other persons
1'relevant backbround and experience at.e high level. Already, the AAT is marking out
or 1tse1f an important ole in the interpretation and application of the Federal law. A
tream.-of decisions is now emerging from the AAT to clarify the rew legislation. I now

m. to-some of these:

During the period 1 December 1982 to 29 Aurust” 1983, there have been 105
applicatiens to the Administrative Appeals Tribural {(AAT):

* 18 have been finalised
** decisions have been made in 6 of these cases
** the remaining 13 were withdrawn



*
*
*

*

In the

interesting, developing jurisprudence. Take the following cases:

E

light of these figures, & number of comments can be made:
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‘6 cases have been heard and presently stand reserved for decision

12 cases have been deferred

2 cases were referred by the AAT forhearing before the Document Review Tribunal
the remaining cases were part hesrd or in preparation for aprelimimry conferencé
procedure provided under the AAT legislation.

Recourse to the AAT for challenge appeals has not been great. The 105 .
applications represent less than 2% of the ttal requess made under the Federal .o
FOI Act, The fear of a flood of litigation in the AAT hes, so far, not borme fruit.-
The relatively high number of applications withdrawn can be explained partly ' -
becsuse sgencies have conceded a number of the early cases where one of theo

groumds in issue had been whether access should be granted to 'prior documents'-ie- ‘
documents which came into existence before thepassage of the FOI Act,
The jurisdiction producing the highest mumber of -applications to the AAT is.the .t
Australian Capital Territory, 40 applications in all. Perhaops that simply indicates’ ..
the greater familiarity of jourmlists and others in Canberra with the legislation
and with its beneficial review provisions.

The decisions brought down by the AAT urder the FOI Act are already an :

Temant dispute. On 24 May 1983 the ftribumal had to consider an applicatia):_-'fcg}'"i :
access to documents relating to personal affairs as a govemment temn{---'ar;j‘-if'f 7
particularly documents relating to allegations made by a neighbour. The titundl. -
found that the file pertaining to the relevant document could not be ngatly‘ djyid'étl ’
into perieds of time speei Ged by the applicant in his elaim. A dispute arcse a5 to:
the speed with which it was reasonable to impose anobligation on thé govemmei
agency to supply documents in the voluminous material involved. A “staged °
provision' of documents was proposed ard this was supported by the tribunal
However, the fribumal emphasised the importance of 'progressive nelease of,‘
documents a5 they become available’.32

Sociel seaurity informant. In June 1983 the tribumel had to deal with & claim’f
access to information about an anenymous telephone call ‘which gavef-é,erdtﬁ}

intelligence about the applicant, a person receiving a supporting parmts‘ bt_z_‘rie_:ﬁ-
under the Social Security Aet 1947
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ote of the record of the telephone conversation in question was available but
be offered with deletions by the department, so that the identity of the
}kr‘io supplied the information would be guarded? The applicant contested
’jmﬁd_entia.al relatimship' exempted under subsection 22(1) of the Act
"h_bgtwe.en the informant and the Director-General of Social Security. The
buel, _h.o'.;vever, expressed the view that the eomplete record of the telephone
onversation made by the officer recording the telephone call received was an
et pt document urder the FOI Act, The applicant was, accordingly, not entitied
cog;'y”_of‘ it, The information had been supplied in connection with the
nforcément or proper administration of the inw, namely the Social Security Aect,
‘rhEthé]’.' the information given was true or false was not for the AAT to

Background documents. At the end of June 1983 the AAT had to decide a request
o'r.‘;;ccess to documents which came into force before the legislation, which were
0 t)ersonal documents but whieh were claimed to be necessary for 'a proper
understa nding' of documents which were accessible. Under subsection 12(2) of the
( Act a special exception to prohibition en access fo 'prior documents' exists in

relatien to:

the document or that part of a document ... access to which is reasonably
necéssary o enable a proper urderstanding of a decument of an agency or
an offieial document of a Minister to whieh that person has lawfully hed

access,

, In a determmat;m on the facts, the AAT found that the pumahst was seeking
mforrnatmn Dbeyond the ambit of the Minister's press relesse. The latter did not
,_.f,':ae._ek or purpert to deal with the techniques of estimation’ of budget meterials. Nor
::G_vas the material sought. necessary for a'_gpoper urderstanding of the‘purblicly
gvailable budget papers.®4 The tribumal also held that its powsars to decide
_.matters were limited “to the provision of aceess speci fically granted under the FOI
Act. The tribunal rejected a contentien that it could grant access to doeuments on
& diseretiorary basis under the general injunction provided in section 14 of the Act:

14, Nothing in this Aet & intended to prevent or discouragé Ministers and
agencies from publishing or giving access to documents (including exempt
documents) otherwise than as required by this Act, where they can
properly do so or are requiredby law to do so.
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The AAT pointed out that the section did not purport to confer any diseretiomry
power am an egency or 8 Minister. It was no more than declaratory of Parliament's
intention. It was expressed in the negat:ve in order to emphasise that it preserved
existing rights to access to documents in accordance with the Act. Accordingly;. it
did not give rise to jurisdietion in the AAT to review the refusal 1o give a
beneficial application o f the provisions in the particular ¢ ase.

Documents 'in possession'. In Auygust 1983 the tribumel had to consider a defence

raised that certain documents sought from the Capital Territory Health
Commission were not in the possessian of that body but in the possessionof
trustees of the Canberra Hospitals Private Practice Trust Fund. Unexpectedly, :lihe
tribunal was required, in this decision, to examine the interaction between the Ol
Aet amd the equitable obligations owed to a cestui iue trust. Nonetheless, the
tribuml held that there was some information which the Commissian had that.the
applicant wes 'urkioubtedly entitled' to receive. It ordered that these matters :
should be further investigated. 35

Police documents? In August 1983 the tribunal had to consider a request rbqu’é‘esé;
to documents relating to police investigations of the applicant. The police granted
access to all documenis which they said they had located after a search. The_‘
apphcant, however, alleged that other decuments must exist. Further searches
were cmducted but these were reported by police to have failed to locate fur ther- -

documents. The applicant was so noti fied. He browht an apphcatmn for re\new. A
preliminary questicn arose as to whether there was & decision in relation 1o the
provision of aecess and in perticular whether a decisien had been made 'nefusm s
" grant access. The tribunal pointed out, in the facts of the case, that no request ad'
been made for internal review within the agency involved (the Au stralian Fedéral
Police), For this reason, the AAT held that it had no jurisdictian.36 On the '
question, the tribuml ventured & number of comments. it indicated its opiﬁiﬁ'}-'

There are, on the other hand, indications within the Aet thai the é;g'ifé
'refusel to grant access' is used not only in relation o document's fhfa't'
known to exist but also in circumstances where a requested document hes nots
been lecated, may mot be capable of being lccated or may not even exist
Furthermore, it requires a high degree of eonfidence in the filing systems
large agencies ® assume that documents ecan always be readily identi fied
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Sautal upon request. The probabilities are that, in at least a percentage of
: es ‘where requested documents are said to be incapable of being found, these
Fetiments wonetheless do exist and have simply been incorrecily filed or filed
ﬁc}fer'?.some urexpected reference. Thus & claim by an agency that a requested
ciment camot be found does not necessarily mean that no such document

tial personal files. Fimally, at the end of August 1983, an important
"on was hamded down in a ¢ase involving a reques for secess to confidential
érsonal files. In that case, the question arose as to whether the FOI Act provided

ily for” access to information which can be disclosed to the general publie or
etheér; in:.the cese of a claim made by access to one's own documents, the
ibunal:should alweys consider a dfferent principle of confidentiality. The case
ved g c¢laim by anofficer of the Department of Foreign Affairs to have access
g~ file oF records of cmfidential information relating to his abilities and
fivities in the department, Wjere these files, which were undoubtedly confidential
-agu;' st.the world at large, ca fidential against the applicant, the very persen deait
.- ~them? The AAT pointed out that the FOI Act was ambivalent in respect of
exissue of diselosure. Subsection 3(1) asserts the object as being to extend, as far
aspossible, the right -of the Australian community to access to information in the
' ssin of the gove mment. It urges- the interpreiation of the Act 'so as to
further the object’ so set out. However, the AAT points ¢ut that in Austraha there
is ot yet a right of prwacy legislation such as exigs in the Umted States to
o iplement the FOI -Act —.of, it ‘might now be said, also in Camda fo complement
tie Access to Informatien Act. Such legislation will Shortly be reviewed in a report
6f the Australian Law Reform Commission.38 That-report-may be -expected to be
tabled in Federal Pariiamént before the end of 1983. However, at the ‘moment,
“legal elaims for secess to one's own records can only be made under the FOI Act.
“There is no Privacy Act as such. The AAT pointed out that if the applicant for
'_fheqas- were to be.treated as a inember of the gereral publie, the EQI- Act would
“create only a very limited right of aceess -to-information relating to personal
~raffairs. Section 41 of the FOI Act exempts decuments the disclosure of which
4 hwould involve the un reasonable- diselosure. of information relation to the persoml
‘affairs of any person'. However, subsection (2) provides that the provisions af the
:mexemption 'do not have effect in relation to & request by aperson for access' to his
‘own documents. The AAT points out that section 41 is not the only provision in the
FOL Act where a clear diginetion arises between disclosure to the applicant amnd
- diselosure to the world at large. Section 45 is also relevant. It exempts documents
the diselosure of which 'would eonstitute a breach of ¢anfidence’. Such s the image
that must be negotiated.
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What interpretation was to be assigned to this provision? Was it to exempt
diselosure of persom! documents on the basis that they would constitute a 'breach
of confidence' or was that provision -excluded in the cese of personal. documents of
the applicant himsef? The Tribuml decided that the former. was the -correct
construection:

Plainly there are many documents held by departments the diselosure of which
to the world at large will constitute a breech of canfidence but the disclosure
of which to en applieant will not constitute a breach of confidence as, for
example, because it was the epplicant who Supplied the information to- the
department ... It necessarily follows that, if disclosure under the FQI Act is
disclosure to the world at large, then there will be’ many documents. with
respect to which the FOI Act creates norightsof access to any person. _Th’eg-
could be a hiatus simply because some other enactment preciuded diselosure to
the public though not to an applicant or becatse disclosure to the public woqu'
be a breach of canfidence thoigh disclosure to the applicant would not ... We
think the object of the FOI Act is that theright of access be as wide as possible
er that it is not the intent of the Act that the right of access be Iimited: only
to documents properly diselosable to the public at large ... In our opinion "the
FOl Act thus gives to Mr Witheford a right to obtain acces to his.-cmﬁé_enﬁa}
'ex* files if disclosure of the files to him would not be & breach of confidence
covering the files and if the files were not otherwise exempt.39 -

The fribunal then proceeded to examine the assessment report going back. som ZD ) -
years. Some of them were marked ‘in confidence' but clearly this could not finally
deter mire the issue. Before the hearing, a number of documents previously. rei'u§e§i
were granted — thereby showing the bereficial operation of the Act in breaking
down secret edministration, However, & number were also wittheld:-That
constituted the issue for resclution in the tribunal. A possible distinction between
documents relating to the 'personal affairs' amd those merely being on & pgfsqf!ﬁl
file was referred to but not decided by the wibunal40 The tribunal referred: to.
the awkward proceduire which was followed by it because the applicant .appeired::
unrepresented in the proceedings. At the hearing it made an order-prohibiting .

disclosure of the decuments to the applicant. The decuments were then prodiced: o
the tribunal but not to the spplicant, The AAT said that in appropriate cases whers -,
the applicant was represented by counsel, it might feel justi fied to permit e
decuments to be seen by counsel though not by the client. S
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ence. before the FOI Act came mto opemtlcn. It neserved the question of
1 h_gr, the new opernness having been introduced by the Freedom of Information
t;- 8 ﬁiffe rent position might obtain in respect of documents created after the

t-commenced.

th‘ not clear that this kind of conﬁdeﬁee was intended to be protected by the FOI
Ac't.,Bu_t whether interded or not, the epplication of the confidence exemption
thin the Federal public service amd in respect of prior documents, will have
'w-idéspread ram fications. Before the FOI Act came into force, the rules of the
g'a" e was confidence and ?ecreey It can therefore be expected that great use will
be 'nade of this-provisien for exemptitm, unearthed in this case. It may even
guire. an amerdment of the Act to marrow down the exemption to cases where
something more than an expectation of confidence existed as between the parties

=xcharging information personal to the spplicant.
NGLUSIONS

'_I‘his review has been a 'Cook's tour' of the freedom of information lawsemeted
number of jurisdietions in recent months.

~The British system of, administration had many fine gqualities. But openness was
t one of them. One bureaucrat. told the Franks Comm:ttee inquiring into the British

Ofﬁ cml Secrets Act in 1971:

..  Onee you embark on the business of striptease of govemment where do you
stop?

0 this, a Peer of the Realm responded:

Do you not think that instead of seven veils there are about 77? Are you
frightened of trying to get a few of [741

“The veils of secrecy which surroumed public administration in post-Imperial British
ountries are now at last being stripped away. There need be no fear. There is no great

'l‘isk of unseemly immodesty. & number of veils will always remain, in the form of:
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* the exemptions provid ed under freedom of information legislation;

* the ingeruity, resourcefulnéss and determination of public ‘servants to insist on
those exemptions;

* the equivalent determinztion of some Ministers to uphold a zone of secrecy either
because of their inclimations that way or because they sincerely believe that
candour am frankness at the highest levels may be lost by too gréat anopenness in
ad ministration, B

Whether it 5 Ottawa or Wellington, Camberra or Melboume, the new regime is now
undoudbtedly with us. The debates will eontinue about:

* the extent of the exemptions

* the cost of access

* the time limit for providing access

* the effectivenessof the review machinery

* the extension of FOI laws to other jurisdictions, partlcularly in Australia

* the complexity of the legislation, with its maze of gateways to be negotiated by
chent amd judge alike

* the aggregation of experience so that the recalcltrant may be encouraged to

embrace the ew prmclple of openness.

But we have undoubtedly entered a new era. Its jurisdiction has been deseribed in these
terms:

Fundamental to our way of life is the pelief that when information which
pnoperiy belongs to the public is sy stematically withheld by those im power, the
public soon become ignorant of their own affairs, distrust{ul of those who
manage them and — eventually — incapable of deter mining their own destinies.

The person who said this was Richard Nixon.42 And he hai cause to know what he was
talking about.
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