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T o-recent books tum a stone that has hitherto covered some of the most
ilemmss of our time. The book by Mason and MeCall-Smith is a combined eflort

a number of interesting references to Australian, Néw Zegland énd Canadian
khahn's book is mainly writien for medieal practitioners. Hence it starts
Ayman's deseription of the Australian legal ssrstem and eourt structure, It reflects
! academic and hospital appointments in pathology and forensic medicine in

‘wyers in preparing cross examination of medmal and other forensie experts. The
s necessarily gruesome at times. The colour photoaraphs of wounds and
m]uries besgutifully illustrate the points being made in the text. Dr Plueckhahn
1des Slrnple deseriptions of post mortem changes, coo].mg and riger mortis. He
plores various altemative causes for sudden unexpected deaths in adults and in children.
den_r fies the things to look for in the examination of wourds, gunshot bruises and
‘ontusions and stab wounds. He provides a handy catalogue of what to‘ look for in cases of
uffoeation, stangulation, drowning, de&th by immersion and various other means by

hich ,vichms are despatched.

o But it is in the dlscussmn of bio-medical advances and their Impleations for
ethlcs ard the law that Dr Plueckhahn's book intersects the subject matter examined by
:Qf__gssor Mason ard Dr McCa].l -Smith. To list the contents of their book is to chronicle a
_nﬁmper of intractable law reform tasks that await judges or law reformers in Britain and
Australia:

* trans-sexualism and the law )
* confraception and the right of minors to treatment ard advice, independent of

their parents



-7 -

* abortion and the Tights' of the foetus

* the law and genetic counselling (amniocentesis)

* neomaticide — a problem identified in Britain by the Arthur trial and by the :
decision of the Court of Appeal, in _f_{_(-_}____lé [1981] I WLR 1421 _

* medical econfidentiality — a matter of pressing concern with the growing
computerisation of merical records '

* the diagnosis of ‘death’

* the law on organ transglantétion

* euthamasia ard the 'right' to die

* biomedical human experimentation

* foetal experimentation

* humanrights and psychiatric treatment

Becsuse many of the problems dealt with rarely get to the higher courts, the authors have
taken pains to refer to such cases and scholarly or law reform as exists: They have thay
offered their personal views. Because of the intensely controversial nature of the subj '7
dealt with, it will be no surprise that those views sometimes appear dogmatic and.
oceasionally even old-fashioned. Mot everybody in Australia, for example, would agree:’

* that South Australianreforms permitting prosecution for rape within mamage s
compromise of doubtful effect' {p.21) i :

* that the call for removal of the Armed Forces from the'specia} e'fcebﬁoﬁ's ffbi'i
homosexual law neform in England orders on absurdity and will probably b
resisted by the troops themselves' (p.25) '7

* that artificial m_sermmtlon donor should only be available to married ‘(-:oruples_.
(p.33), and | _ o

* the doetors should leeture young gii-ls on the dangers of oral éontraéeption '11
pregnancy and warn them that if sexual intercourse occurs, their mnle frlend
would be commxttmﬁr a criminal offence (p.55).

Indeed, on this last point, the euthors seem rather more cautious than was Mr :TLL"St
Wooll in the recent case of Gillick v West Norfolk Health Authority( unréported:, ___,
20 July 1983, 3). In that case the English High Court refused Mrs Gillick, a mother of ter
a declaration forbidding the hezlth authorities from giving her daughters cmn"acept

edvice without her consent. Certainly, the tone of the discussion by Mason -Aand
McCall-Smith is a long way distant from the strong statements of the Umted 8
Swpreme Court in Carey v Peopulation Services International 431 US 678 (1977). That'e

explicitly recognised the medicel privecy rights of young people and on that . grou
overruied & New York statute prohibiting the sale or distribution of contraceptives.t
young persons. Interestingly enough, the only case on this point cited by the autt
Cesey v. Grosman. It is deseribed as a decision of the 'Supreme Court of Australia (si¢
reported in »  (1949) 51 WALR -




tHe court took the view that the sale of contraceptives to a child did not

sal'éomection with the 'sctual pursuit of a career of viee!,

t should not be concluded from the sample offered above that Mason and

ith aré irretrievably conservative on matters of medical morality:

ubject of surrogate motherhood, for example, they propose enabling
islation that would permit the procedure, though umder restricted ciccumstances
hich they seek to identify. In this regard, they adopt & more relaxed position than
he Erigh'sh Law Society which recently urged that the procedure should be made

qtgliy illegalin all ecircumstances.

Jﬂ%éwise, on the subject of neonaticide, the authors offer the view that there ‘are
me infants who ought rot to live' (p.88). They suggest both a procedure for
rermination of the decision and certain criteria (further life would be intolerable

virtue of pain and suffering or'because of severe cerebral incompetence and the

erlying condition is not amenable to reasonable medical or surgical treatment')

state.these difficult problems and the responses of Mason and MeCal-Smith 5. to
- how difficult are the declsmn that he a.head for lawyers as the new medical and
echnologmal procedires are dxsclosai to the gaze of lawyers and courts.

. Both books are well produced. Each has a thoroughly detailed index. Save for

rence to the 'Supreme Court of Australia' -~ & permlss:ble mxsta}ce for every other
Intry. 'ha;s' a Supreme Court — I found no other egregxous errTors about Austr&han iaw in
Mason and McCall-Smith book. Dr Plueckhehn's effort is a useful handbook for the
minal lawyer and judge, coroners, medical witnesses and especially forensic
tiologists. It is specifically an Australian text, though its gruesome descriptions of
eath .ard injury are universal to mans cruelty. The discusson in both books of the

ront;e'rs of biocethies is also universal

_ Some lawyers regard these as 'soft' issues. They think the lawyers' realm is

ited to lard titles, wills, partnerships and trusts. It is not so. A casual glance at the
‘Law Reports from England, Canada and the United States will show the inereasing number
fproblems of a bioethical character facing the courts. Judges in the midst of a busy list
ire asked to determine whether babies should die, whether trans-sexuals are 'men' or
'women!, whether contraceptive advice can be [forbidden to ‘minors and so on.
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Even in Australia we recently-saw a claim of a Queensland father to prevent an abortion
running through the courts to the High Court of Australia in the space of little more than .
a week,

Lawyers must be ready to provide answers, however imperfect they may be, to
these puzzling dilemmas of morality and law Nelther\ Dr Plueckhahn's book aor the text
by Mason and MeCal-8mith will offer Ehe answers. But each of them will be useful to
provide us with first bearings.

M D Kirby
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