THE NEW ZEALAND LAW JOURNAL
SEPTEMBER 1983

CER, ‘_I‘RANS—TASMAN COURTS AND AUSTRALASIA

August 1983




THE NEW ZEALAND LAW JOURNAL

SEPTEMBER 1983

CER, TRANS-TASMAN COURTS AND AUSTRALASIA *

. The Hon My Justice M D Kirby CMG
Chau‘man of the Australian Law Reform Commission

S '.LA.SIAN.IDE—A'

S nothmg more powerful than -an 1dea, whose time has eome, the issue
‘nders and. Australians in 1983 .is. whether the ideal of a trans-’rasman
eﬁ}yhose time has come or one whose time came and went or whose time is

he Closer Economic Relations Agreement {'CER/) came_into fo_me ‘betw.een
d-New Zealand in March 1983, It provides for an extension of free t-rade
s .between the two countries. It contemplates & number of 'second generation'
uding;:;hﬁnmonisation of tax, customs, trade practices and corporation laws in
sreial. sphere. There is-nothing .in the. Agneement about: an mterjurisdictiohal‘_

mmg that trade is mcreased such mcreased trade will 1newtably produce
requu'mg resolutlon in neutral and mutually trusted courts. The need for a

u_vsmns of federation, Many prese_nt—day Austmhans ard New Zgalanders_do ot realise
close the two countries came, at the tum of the century, to a federal union.
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No-one would seriously suggest federation as a means of solving a few legal disputes. Nor
could it be justified for purely economic reasons. Political, emotional, cultural and récial
reasons must motivate moves between sovereign counfries towards ecloser political
association. The CER Agreement at least requires New Zealanders and Australians to
consider where CER is taking us. Is it towards [ederation?

The Australian signature of the CER Agréement in March 1983 came 82 years
after the Australian colonies established their federation without New Zeszland.
Newfoundland, originaily an entirely separate dominion of the Crown, finally joined the
Canadian federation in 1949. That great English-speaking federation was established in
1867. it therefore took exactly 82 years for the sanomalous relationship between
Newfoundland and Canada to be finally sorted out Newfoundland now enjoys fu
membership of the Canadian f ederation. For all the problems of the Australian federation,
Ibelieve it is fair to say that the Austrélian federal union has been a greater suceess than
the Canadian. Now, New Zealard is no Newfoundland. The population is far gredter. The
countryﬂbdasts greater resources and theé economic situation is nowhere near as ufhapp:
as was that of Newfoundland in 1949. But there are parallels which a simple examinatian:
of history, languege, allegiance, culture, institutions, laws and economics require us to-
eddress in the South Pacifie, just as they ultimately did in the North Atlantie.

Having stated’ my principel conclusion, I concede that it is not possible to go-
back to a reconsideration of an Alistralasian federation on precisely the same terms ast
were being dfécilssed éxac'tly" 160 yedrs ago between Australians and New Zealsnders.
Each count-y has now gone 1ts own separate ways for nearly a century. The CER
Agreement requu'es us to recon51der our dwergent paths, R ’

It is my view that Australia should consider an act of generosity, such 88"
adrmttmg New Zealand as two States of the Australian federatlon, perhaps on terms:
prowdmg speclal guarantees of respect for local mstltutlons, laws and practmes. The
creation, even 100 years 1ate, of an Australasian federation, could make economid and
political sense. In the past, only ‘s fear of bold ideas, provincial attitudes and petty
jealousies prevented the urifori of Austielia and New Zealand. Though it wbuld'fé'q ire
generosity on the part of Australians end some saerifice on the part of New Zealanders,
the final entry of New Zealand into an Australasian Commonwealth ‘wou.ld remove ‘man
problems for both eountries, ineluding growing legal and economic problems. It would; “fot
example, assure New Zealanders, under section 92 of the Australian Constituffdn;" 0
absolutely, free access by its produets to



establishment make or impose such térms and conditions, including
‘representation in either House of the Parliament, as it thinks fit.

o Zééland would subsequently join, a fact underlined by the inelusion of
Cof the federa—ting States in covering clause 6 of the Constitution Act.
By p’t-he.r' things in the, Constitution, there is a swift and easy path to
‘will ekists. No. referenda are necessary. The concurrence of the other

marks about the federal idea will be read' by some New Zealanders as
¢& Already the New Zealand Prime Minister has described them as '‘comic'
ke. Yet Before they are too readily dismissed once again, a number of

hatld'be borme in mind:

ompetition from highly efficient economies in the region. The bigger our intrernal
mapl-(;:{f'for free trade and economie develoﬁment, the greater the chances of
fficieney and inventiveness. Free trade arrangemenis of themselves. rarely
uceeed Oaly when they lead on to closer political ties are major eeonomie

'fficiencies secured.

_"—“- Though New Zealanders have cherished their independence and often find the
- federal system of govemment unattractive, they eould profoundly influerce
Australasian political and constitutional developments for the better. New Zealand
'lawyers and law makers have often been bolder and more innovative than
Australians. Sometimes this has been precisely because of the absence of Federal
constraints. Butentry into an enlarged Australpsia would enhanee Australian public
Life. It would also widen the horizons for New Zealanders, ineluding New Zealand
lawyers.
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* Although .Australia has embraced the social philosophy of multiculturalsm, New
Zealand is itself increasingly & multicultural society. Talk of -New Zealand as an
English community in the Pacific is no longer accurate.

* There is .an element of urgency. At the moment both Australia and New Zealand
have & common Sovereign, largely compatible .economies .and sirong memories of '
shared history and experience. Dr.Palmer-has said that New Zealand might have to
consider- federation in 20 years, if its economy continues to decline. But this
provoked the response of one Christehurch lawyer at the CER seminar that in 2
years Australin might not be willing. There is a tide in the affairs of nations, '

-‘Retumning from his tour of North America in 1890, Sir. Henry Parkes,, the father
of Australian federation, referred to the ‘erimson thread of kinship' which ran ‘through us
-all" in Australis and. New Zealand. The crimson thread, was evidenced in .the Federal
Couneil of Australasia .established in 1885. It was evidenced in New Zealand participation,
in all of the Australian Constitutional Conventions. It was evidenced in the provisions of-.
the Constitution Act. It was fortified by ANZAC and.by common endeavours of -War. I
has lately been strengthened by the CER Agreement..But a ecritical question mark. sti
hangs over the relations between -Australia and New Zealand. In the reireat of the Britis
Empire, leaving two countries of similar culture, institutions, laws and fraditions in-t
South Pacifie, is it not senSJble, looking to the long term, to reopen the debate about:
political association? I

I.ask Mew Zealand readers to forgive these remark$ if they appear imp.er.tiné‘r;"c;.
or insensitive. Few politicians on either side of the 'I‘asmé,n would fegl able to discuss. the .
ssue [rankly. Lawyers led the constitutional debates 100 years ago. Reconsideration o
the Australian Constitution is now a lively topic of the coming Bicentenary of British
Settlements. A hundred years has been lost; but it is not too late and-the idea. of:'
Australasia may yet do xts powarful work.

ALTERNATIVE COURTS

Short of f[ederation between New Zealand and Australia, a number ofjﬂl“.?h
more limited possibilities exist to address the problem of the need for &r
interjurisdictional ecurt to resolve the likely increase in trans-Tasman legal disputes. -



No;.w Zealand's Chief Justtce, Sir Mighael Myers. In 1965, at the
aw Conference ln Sydney, & paper was presented urging new ‘intra

con51dered the proposa.l 'too late"for the developed countries oE the

urts of appeal. Prime Mmlster Whitlam proposed “to' United Kingdom
‘that an entirely Australian Judicial Committee of the Privy Couneil should be -
‘ hear Australien Privy Councﬂ appeals. At that trme, many members {and past
mbefs) of the ngh Court of Australia were members of the Judicial Committee of the
v Couricil and sat from time to time in London. Mr Whitlem’s proposal did not find
with the United Kingdom Govemment.
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The proposal still provides what {at least in machinery terms) would be the simplest
method of creating a t;-ans—Tasmaﬁ or South Pacific court of appeal of ﬁigh authority. The
numbers of members of the Jﬁdiciui Board are d_windlir'lg, '_in this’ part of the world. In
Australia, of the current High Court Justices, only the Chiel Justice is a ?rivy Councillor,
although Sir Ninian Stephen and his two predecessors as Goverrior-General of Australia, as
well as a few retired judges would qualily to sit. In New Zealand, t-here.is, likew ise, 2
“hend ful of qualified judges ard doubtless there are one or two thmughout the Pacific. '

The difficulties in t.he way of the proposal remain those of practlcal polities. '
Having taken so much time and trouble to abolish Privy Counc11 appeals and being on the
brink of doing so entirely after more than a century of talk, it is unlikely t]}at Australia
could be persuaded to retum to this distinguished imperial anach;-o'nis.m. It would require
breathing new kife into an institution all but dead, with few currently quali fied personnel.,

. Using the High Court of Australis. A second possibility ‘might be to confér
jurisdietion to hear transmational appeals wpon the High Court of Australia. Short -of;
federation, appesls to that court could, theoretically, be allowed from New Zealand
courts, possibly limited to defined 'rnatt-e'rs, such as matfet}s involving the interﬁ retation‘_'i'o
armonised' statutes on tax, trade practices, corporatiox}s; exchdnge control and the _ifke
A precedent exists in the little-known provisions of the Nauru ('Hiéh Court Appe'als')“Aqta
1976. The Act relies upon an agreement between Australia and’ the Repubhc of Na
under which appeals are to be brought to the l-hgh Court of Austrah& from certain cla
of decision of the Supreme Court of Nauru; an entirely independent republic w1thm t :
Commonwealth. Austra_ha aceeded to the expressed wishes of Nauruen leaders- that:
provision should be made for that appeal when Naum,r a former Trust territé_yry'
administered by Australia, gained its irdependence. So far, no appeals have been filed. '

There are enormous difficulties‘ in suggesting that (outside federation) app
should e from Néw Zealand courts to the High Court of Australia, presently the hig
court of a separate, sovereign country. Whatever the dignity and reputetion of that court
it is entirely constituted of Australian judges and would not even have the advantag
which the Privy Couneil enjoys, of speci_ally constituting itself with a New Zealand or,
other relevant judge to hear New Zealand appeals;
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r-problems ineluding some doubts sbout the constitutionsl validity of
xtermal. appenl:on .the High Court as such and the oppressive Australian
ich the present High Court justices are increasingly heard to complain..
f:iNew Zealand, -with its own distinguished Court of Appeal and -

South Pacific -Court. of Appeal. Faced with the declining jurisdietion,

¢leus. of development of the ecommon- law, comparable with England-and
ormer attorney-General of New Zealand, Dr -Finlay, however;: asked
;egioml court would be anything. more than a‘grow of Australian and New:
set - up -under- some nominating' format: and ~operating under . another.

1l established judicial traditions, such - as Australia and New Zealand, it has 'no
inspractical polities'.



Trans-Tasman commereial court. When the bold designs are put aside, 5 there ;-

any roomy for a special trans-Tasman court with a limited jurisdiction, specifically -
conferred on it, to hear particular cases of mutual concern to Australia ard New Zealand?
Would it be possible to establish a single court of appropriate suthority and neutrality to
determine appeals? Clenrly there ‘would be some advantages in such a -court. Specialist-
judges could be appointed, possibly those with familiarity in commercial law, tax and the:
ike. Sueh 2 eourt could develop its own jurisprudence. It could contribute, by eonsistent
deeision-making,  to uniform interpretation” of harmonised' laws,” such as are now
contemplated by the CER Agreement. it might even have powers conferred on it directly
to enforee deeisions in botl countries: In‘this way, it could reinforee the initiatives being
taken by the legislative and executive branches of government.

The nearest equivalent to- such an interjurisdictional court is the Court of
Justice of the European.Communities; eommonly known as the Buropean Court of Justice:
In one sehse, this court .acts a5 an interjurisdietional 'eourt of .appeel’. However, it is mo
truly @ court of appeal in the striet sense; It i not -possible to appeal to the Europeai;
Court of Justice from a decision of .a eourt in-a Member state: Cases come before tHe
European Court in a number of different ways. They may be brought by Member stat
against other Member states or against the European Commission. 'Ihey'may be brought
by the European .Commission - against member states, More :[importantly, .for present :
purposes, a ecourt’in a’ Member state may refer a question to the European Court:io
Justice under Article 177 of the Treaty of Rome. References under Article 177 areia
major way by which the European Court of Justice has'developed the jurisprudence of
Treaty. A number of English cases have shed light on the reaction 'of English- eourt ‘to
references made pursuant to Article 1774 So far, English courts have been willing . to
make references under Artiele 177 in ‘appropriate cases. Nor have. there been .any
noticeable problems gbout:English eourts following the decisions of the Eurepean Court
ol Justice on matters of European law. There remain a number of residual technical:and
constitutional problems. However, in general, it & aecurate to say that the decision: ,:'df
the European Court of Justice have had a significant impsaet in a variety of ar
domestic law in member countries, such as industrial property law, customs law and 5eX
diserimination law. ‘ -

There are other interjurisdictional courts that eould be econsidered as mode
ineluding the European Court of Human Rights established under the Furopean Convention
of Human Rights of 1950. For completeness it should be said that there is no appeal [rof
any munieipal court to the International Court of Justice.



ot would be feasible, pursuant to a treaty, and although precedents for the
stion of sueh interjurisdictional courts do exist, numerous problems must

they include, in the case of Australia, the inability to exelude the
ive review of the High Court of Australia of all Australian courts

rticular -jurisdietion in. commereial or-.trade matters,” the errangement
\'réht- of dispute, invite precisely the same definitional problems as have
ralia.in recent years in relation to the: jurisdiction inter se of the Federal
s..It. i5: precisely in these cireumstances that it-might be expected. that
'_gk‘ the authoritative determination in constitutional supreme eourts. In
the High Court. of -Australia, the prerogative writs provided under the
ution would effectively transfer the jurisdictional determination inte the High
I ‘Australis. This would subordinate the wished-for interjurisdictional independence
etermination, authoritative: in Australia at least, :of the highest court of one
ountry-only. In this:regard, New Zealand's Constitution is much more readily
le to modification of the eourt structure than is the written langusge and implied
n.of.Chapter Il of the Australian Constitution dealing with the judicature.

;i ‘Having come to these gloomy conelusions, there are nonetheless a number of
ractical measures which should be considered if we are serious about improving the legal
ions between Australia.and New Zealand in the context of CER. In summary, they are:
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* Provision of dual commissionis to ecertain judges in both countries to permit them in
certain cirecumstances to sit in -each other's courts ¢r fribunals. This process has.
already begun. Sir Owen Woodhouse was: commissioned by the Australian
Government in 1974 to report .on-accident compensation. Mr Justice Stewart has
commissions a5 Royal Commissionef to enguire into drug tralficking on behalf of -
the New Zealand and Australian Governments. I am told that in the early 1970s -
there was serious diseussion .about a Jeint Courts Martials' Appeals Tribunal;

¥ development of ‘intemationnl_. arbitretion for the voluntary seitlement of large - -
commercial disputes between parties in both countries;

* Simplification of the service of process ard the executién of judgments handed
down by Australian and New Zealand courts. For this purpose, New Zealand eould,
with its consent, bé given a special, reeiprocal status with the Australian Federal
ard State courts, At present,’ there are. complicated -procedures for the
enforcement of 'foreign judgments, They apply oniy, to. superior courts. They
exclude certain judgments and others may be attackedbehind the record;

* Creation of permanent institutions to- actively to -promote harmonisation of
business law between Australia and New Zealand. Harmonisation of such laws will -
not come about by prayer or wishful thinking, To be achieved they will need
interjurisdictional institutions, personnel, hard work end political support; '

* Participation of New Zealand in-the proposed National Uniform Law Reform™
Advisory Couneil in Australia. The appointment of this Council was announced in
July 1983 at the Eighth Australian Law Reform- Agencies Conference in Brisbane.
Representatives of the Néw Zealand Law Reform committees were present at this -
conference; .

* New Zealand legal practitioners, rep'resenting New Zealand clients in disputes in
Australig, should have, at least-in certain circumstances, a right to appear before:
Australian courtsS;- B

* Establishment of associations of lawyers having interests in the problems of
trans-Tasman trade law; and

* Exploration by courts in Austrelia and New Zealand of improvements in the
administration of justice, including the use of telecommunications in court hearings
to reduce the problems of distanee and cost. The Administrative Appeals Tribunal
in Australia has begun using the telephone for hearings and conférences, 100 years -
after Alexander Graham Bell invented it. Perhaps trans-Tasman court hearings by
telecommunication will be achieved in the second centﬁry of Bells invention.




nat is why 1 am driven back to & revival of the Federal debate. The CER
legal problems and even economic problems are not justification for the

g ‘fedetal union. But they may provide the occasion for rekindling the

;cgzc,tljla"-'ceh?ttiry ago, Australian and New Zealand lawyers and citizens were



- G Walker, 'Reforming Inter-state and Overseas Admission Rules in Australia : A

-1z

FOO'TNOTES

This is & revised and shortened version -of a paper delivered by the suthor to a
seminar on the CER Agreement held at Auckland University, 22-23 July 1983

urder the auspices of the Legq} Research Foundation Ine. Thngews e_xpresedlr
are personal views of the él.%til'_(?r‘.- Mr Justice Kirby i -Chairman of the

Australian Law Reform Commis'sid"r‘l.

G E Barwick, 'A Regional Court of Appeal' [1969] NZLJ 315, 322. See also G E
Barwick, [1972] NZLJ 549,

B J Cameron, 'Appeals to the Privy Council — New Zealand" (1970) 2 Otago Law'.'
Review, 172,

A M leay, *A Court of Appeal for the South Pacific Reglon’ in ‘Convention
Papers rs for the first Fiji Law -Convention, 1974, 5.

See eg H P Bulmer Limited v d Bo]}jnger 5A, [1974] 2 AL ER 1226; Customs and
Exeise Commissioners v:Samex [1983] 1 ALl ER 1042,

Strategy for New Zealand’, [1983] NZLJ 188.



