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ested that the Times of London was invented 0 that Imperial admmlstrators,
J to Bangalore, would not have to spesk to each other at breekfast. Apart
nt, thev could absorb themselves entu'ely the ageny column of the Times being
emél than the agony of actual human convers&tlon.

assured that breakfast speeches are definitely "in' in Perth. I am sure th]s
ng- about the mterna.l fortitude of the people of Perth; but [ am not sure what.
Irepidation that I read the invitation to come over for breakfast. I
._:_,_‘,tha'g Oscar Wilde once said, that ‘only dull pecple are brilliant at
t'.1 I hope [ will not confirm this prediction too well. .

© 1 was induced to accept theKInvi.tation by thé strong. s@pport I feel for the
uing work of the YMCA..I am delighted to read that this year the YMCA of Perth is
egting . its 75th annivery. In fact, YMCA getivities began here more than 100 years
However, in October 1908 the continuous service that is still going on commenced in
I _st_-,W_hat a world of change has come about in the position of young people in the
nd.in Australia since the foundation of the Association.
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I was also encouraged to accep"L the invitation to speak by the knowledge that
my predecessor in this }ectﬁre series was. our Prime Minister, Mr Hawke — himsell a
distinguished son of this eity., He then spoke in August 1882 of the great issue of youth
employment in the future. Seven months to the day after his YMCA lecture he was
elected Prime Minister. He now hes the opportunity to translate his idems into action. A
similar fate does not await me or mYy observations for you this morning. But the work of
the Law Reform Commission is dedicated to the improvement of the Federal laws of our
country, And we must not be content with fine ideas and brilliant reports, It is vital that
reform, modernisation and simplification of the law should be converted into actuality.

If 1 appear specially fragile this moming, it is'because, in the last week or so, I

have ineurred the wrath of the New Zealand Prime Minister, Mr Muldoon (for a speech 1

gave in Auckland} and, quite possibly, of ASIO (for a speech I gave on the Crimes .
Commission in Canberra). With so many enemies, I need a few friends. Perhaps I will find
them here, today. Mr Muldoon called my comments about the reconsideration of an
Australasian Federation 'comie'. They did not so ap?ear to Sir Paul Haslnek when he spoke
in New Zealand 15 years before. Speaking from the position of & West Australian, he could
explain to the New Zealanders both the problems and the advantages ¢f Federation from
the point of view of the West Australien community, further in distance from 'Sydney and:
Canberra than Auckland is. It is inevitable that people like me, who raise topies of
controversy fof- commim.ity consideration, will sometiinés attract the ire of prectising
politicigns. Democracy has many advantages. But one disadvantage i that it puts 8
premium on Safety in ufterémce. It sometimes discourages bold ideas and long—term
thinking. It ofien deflects our leaders from facing hard pfoblems of controversy and:
sensitivity. That is where law relformers like me come in. We do not have the luxury 6f‘
postponing the 'too hard basket'. In a free society, we heve the advantage of stimulating’
the interplay between cautious demoeratic institutions and bedies sueh as the Law Reform
Commission, that encourage those institutions to face the world as it is and to bring the
law into line. All too often in Australis, the law reflects the values and attitudes of the’
world in which the YMCA was created rather than the world in which it operatés todéj.
The business of law reform is one of dragging the law, speaking to each generation in the’
language of the past, into the modern world. Moral values end social attitudes 1
changing so rapidly. Unless the law can respond, it will neither eam nor deserve the
respect of today's generation — especially amongst the young. ‘ )

In my talk toyou, I want to tackie & number of issues. Necessarily, I must do 50

briefly:

* first, I want to outline a little detail about the Australian Law Reform’ Commissi®
itseif; '



to ‘mention. some of the projects we have been engaged in relevant

[fects yoiung people;

subject that came to attention as a result of a decision of the High
d lost -week. It concerns the right of young people -to receive
n contraception.

orney-General, Mr  Berinson, concerning improvements of Western
ws: Many of its reports have led to reforms of Western Australian law.
the:Federal Commission. It is established in Sydney. It works closely and

Commissioners have included. Sir Zelman Cowen, Sir Gererd Brennan
stice), Mr John Cain (Premier of Victoria} and Senator Gareth Evans (the

y:; the: - Federal Attorney-General Whether under Labor or non-Labor
it hes been the fate of the Australian Law Reform Commission to receive
-ingliire into highly controversial and contentious issues. These may upset
:Biitit &5 surely desirable that in a eommunity such -as ours, we should be
ining-basic questions about our laws and the-administration of justice. In the age
ub'é:bébies, man on the moon, the microchip and nuclear explosions, the law and
1€l cannot be immune from. fundamental re-examination.

Several of the tasks given to the Law Reform Commission have invelved us in
of the laws affecting young people:

Criminal Investigation. In one of our first projects, we had to examine the laws
govemning criminal investigation by Federal Police. The report on this subject was
,_i'n faet written by the Federal Attorney-General, Senator Gareth Evans, when he
was a Commissioner. It is a major overhaul of the law on this subject. & key
‘recommendation was the proposal for the use of sound recording of confessions to
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police. Another recommendation was the special protections for young people being
interrogated by Federal Police in relation to en offence. Specifically, it was
proposed that there should be no questioning of a child under 16 years except in the
presence of a parent, relative, friend, lawyer -or other responsible person
Furthermore, it was recommended that when a child under 16 -was held under police
restraint, his parent or guardian should be immediately notified. Many police forces
in Australia follow rules similar to. this. But the Criminal Investigation Bill will put
these rules beyond dispute, to ensure the fairness and integrity of interrogation of
"people who, by remson of youth, may be at a disadvaﬂtage in dealing with

authority.2

Human Tissue Transplants. A second relevent report is the one dealing with the law
govemning human tissue transplants. The report has become the basis of the lsw in
all parts of Australfa except Tasmania. 1t tackles many centroversial issues. One of . '
them, uwon which the Commissioners themselves divided, was particularly -
contentious. Should & young person, under the age of majority, be entitled to

donate a paired but non-regenérative organ {such .as a kidney) to a brother or
sister? Or should the law protect young people from bravedo end, even where it
might mean the death of a sibling, forbid child denations?3 This is a matter upon |
whieh infermed people-of goodwill ean differ. The important point is that the
Commission’s report assisted Governments and Parliaments to face up to these:

hard questions.

Privacy. A further project upon which our report has just been sent to the printer
relates to privaey proteetion. The repert tackles many topic issues, Including.
telephone tapping, the growing powers of orficials to enter pi'operty, the:
compu terisation of personal data and so on. In this project the. Commission is
co-operating elosely with the Law Reform Commission of Western Australia. It.
expected that soon after our report is made publie, & report proposing reforms o
Western Australian laws will also be delivered. In relation to personal information
one question relevant to young people arose, full of controversy. It seems likely
that Australian privacy lews will follow the key provision of privacy protect!
laws overseas. They will propose the enactment of a statutory right generally to
have access to data about onesel. But in such a case, what should be the rights o’
a young 'data subjeet'? What is to happen to a eluim by & parent for rights of access]
to information about his child? I shall come back to this issue in the context.

contraceptive advice.



yn7Capital Territory_.4 That repert is now under consideration by the
Govemment. It recommends new police procedures for degling with

ging .z_a_; ch11d with being neglected and the substitution of care
ew regulations on child employment' striet laws on child abuse and

he Law Reform Commission's report sought to strike the right.balance
n-proper punishment, due process ¢f law and adequate .assistance for those
gople- who will respond. The report was commissioned by the then

e of the real problems of talking, even at breakfast, about youth and. the law
here:is no certainty &s to whom -we are talking ebout. What is ‘youth'? People may
ga,_i_:_;-c;Wn private views, depending upon their own rate of maturity. and that of
;0T their family. But the law likes to have firm and arbitrary rules. We derive our
legal system from England. Yet it was not until quite recently that children began
' -special treatment in the English-legal system. The child welfare laws of this
extended enormously the legal regulation of the eonduct of parents, guardians and
ren::Gn the other hand, the 'age of consent'-was coined from judieial practice which
véloped from an Act of Parliament passed in the reign of Philip and Mary.6 This Act
i85 passed by the English Parliament *to prevent the taking away or marrying of maidens




uaser the age-of 18 against the consent -of their parents'. The provisions of that far-away
statute, ‘and the-age of 16 which it fixed, remain, in cne form or another, in the law of all
the Australian State eriminal ‘statutes govemning young ‘peeple -and the-law in modern
Australia?

people is enccmous, And it is something of a mess. The position varies iri- different parts of
Australia. But a typical list, based on the law of the ACT, shows the different approaches
to the legal preseription of youth for the purposes of legal-consequences:

10

14

15
16

17
18

19

21

- ‘poliey on his own Life.
1z

“The school leaving age.

-f-

Other laws and statutes have developed until today, the law govemning young

The age at which a child must be enrolled at séhooL
The age of eriminal responsibility: .
The age at ‘which, subjéct to parerital consent; a child may effect an insurance

The ége at which consent to adoption must be secured:

The age at which & child is presuined to understand the wrongs of a criminal act.
The age at which a boy is pr’ésur'ne'd to be eapable of sexusl intercourse.

The age at which & child mist be heard in ciistody or access proceedmgs in the
Faniily Court, ‘

The sge at whlch a gu'l may be gwen ]lldlclﬂ.l authority to marry.

The age at which, generally, a girl may give consent to sexusl intercourse
The -age at which a boy may be given judicial authority to marry.

The age at which a child becomes eligible for unemployment benefits.
The age at which 4 driving licence may be thtained.

The age of mejority and voting.

The ege at which a person may make & valid will.

The age at which it i5 no longer possxble for the Family Court to make a
custody or access order. ' :
THe agé at which a young person is liable for registration under the Natmna
Service- Act.
The age at which a young person IS entitled to be registered as a tax agent of
Minister of Religion.
The age at which a young person is qualified to be a8 Member of the Housé - ‘
Representatives under the Australian Constitution. i
The age at whieh the Minister [or Immigration ceases to be the guardxan of
immigrant children.8



o turn to-a specific subject relevant to youth and the law, which
‘Iast week by a decision of the High Court 6f Justice in England last
jlved:an action brought by Mrs Vietoria Gillick, herself a. mother of 10
\“court deelaration that a ecireular issued by the English Department of
Seéilr ity, advising doetors that 'they can give contraceptive advice and

reigii of the first Queen Elizabeth and for the protection of 'deflowering'
following sexual intercourse, probably lost their hope of rnarr'ia.ge and:

+

“--This is for girls for whom it is illegal to have sexual intercourse. That may be
~-'done not merely without the consent of the parents, but in deliberate
secrecy. 10 '
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Mrs Gilliek asserted her 'fundamental right' to concem hersell with th'e, moral upbringing
of her children and a 'fundamenta} right' to rebuke and .even prevent interference. Though
professional secrecy between the.doctor and his patient was important, confidentiality .
should not be permitted to 'cloak .ilegalities'. To do so would be.to completely abandon
the protection of the law against under-aged sex.

Mr Simon Brown, Counsel for the Depariment, rejected i\ﬁrs Gillick's a}-gument.
He drew upen a competing ares of the law. He said that so long. as-young people knew the
consequences of-their decision, they :could give valid consent for medical treatment. An
urder-aged girl who had sexual intercourse was. not hersell guilty of a eriminal offence, .
though the man might be.-Therefore, ingiving the girl advice and medical treatment, the
doe tor could not be said to be encouraging or procuring a criminal offence. Re_member-
that Mrs Gillick sought the orders in relation to her five daughters — not her five sons.
Contraceptives were said to be prescribed to those under the age of 16 for their' OWnL goqd:
and to stop the tragedy of unwanted pregnaneies. Théz:e was no reason. to suppose that .
doe tors-and family planning elinies want to encourage their patients to have unlawful sex.
But it was their duty to give confidential advice to their patients, ineluding youﬁg.
patients, of sufficient maturity. to-unﬂers.tand the sdvice. Better that the advice be given .
by professional doctors than that it be gleaned behind the schoolshed or at the loeal disco.

. Mr Gordon Gillick; aged 43, told the London.Times that he was 'totally .
agreement' with his wife's stanee on the issue. The cese was brought, financed by legal ;.
2id, and-watched, asccording to the Times, with .intense interest by eivil servants end
pressure groups. The National Director of the Society for the Protection of the Unbor
Child -deseribed the position adopted by the Health Department as 'absolutely appalling'.
She forecast a perliamentary campaign to tighten the la;v if the Gillieks lost their case.
Mr Gillick declared: '

My -children- are not going to kick over the traces. But if they do later on, th:

is-their choice. But it is the intervention in the family by the Department.
Health and its agencies ... that we feel is so wrong. They actually go round and
sell promiscuity in the schools. 11

You see in this case why the law is such a fascinating but demanding vqéé;_t_id
Here was & judge, in the midst of a busy case list, faced sudﬂen_t]y with a case ,of.
highest controversy. On both sides were sincere people standing for their percepti_qn.w \
important principles. The law of the land would ultimately govern the case. But mth
end, what value was to be assigned a higher priority:

v



arents.to govern the lives of their children according to the moral
ithiey-want to bring them up; L

| doetors ‘1o face reality and help young people who are likely to have
,.to:avo1d the special tragedy of unwanted pregnancies, abortions and
' -lée'ﬁSéS"'-With the burden they places on families, individuals and society

: ‘parerits, opposed-to dontraception, to-prevent having. infermation on
ite matter forced upon their children in & compulsory sehool context.

ort report ‘appeared in the Austrelian-press indicating that Mr Justice
Mrs-Gilliek's case. According to the report, children under the age of
itlea in England, to receive contradeptive advice without the knowledge or
bt ‘parents, -at least where the alternatwes sought to be prevented .were
gnancies, abortions and venereal dlseases. Mr Justice Woolf reportedly
fe_s;:r:ptmn- of the contraceptive pill as not so much 'an instrument Ior a
yth g essential to its commission' but a palliative against. the consequences of
unlawiul sexual relations] .12 Mrs Gilltek was not impressed. She sald that
“Maken away the right of parents tc proteet their children’. B was not
hether an appeal would-be brought. or iegis]ative action sought to reverse Mr

ooll’s determination.

ust admit that as I followed this case, I felt just a little brotherly judieial
or Mr Justice Woolf. In & sense, L felt as if I had been through it all before.
aw.Reform Commission put out its discussion paper on the subject of privacy
~it:proposed that the privacy of young people should be protected.-That mueh
: ticularly econtroversial. But the machinery of protection suggested by the Law
Commssion proved highly. controversial. We proposed tentatively, that a
ronged approach should be taken:

*':dt;the-age of 12 there should be absolute right of access by parents to confidential
information about their chiidren,,-whether medical, educ'ﬁtional- or otherwise;

from. the age of 16, we proposed that there should be no such right without the
consent of-the child and that therefore the only person io exercise the right ol
‘aceess after the ege of 16 should be the child himself or-herself; and

between the age of 12 and 16; we sﬁggested that it .should be left to the
record-keeper (whether do‘cto’r, “teacher or otherwise) to: decide whether or not to

. permit aceess by a parent to a child's secrets.




- 10 -~

Never has a proposal by the Australian Law' Reform Commission generated- such an
avalanche of responses. Thousands of letters were sent. Petitions were signed in ehurches.
Meny were the sugpestions that elgimed that the.Law Reform Commission wes destroying
family life. The proposal we put forward has been ‘modified in the report, which is now
with thie printer. My purpose-is not td disduss this issue.at any length. Nor ean 1 discuss at
lehg-th the particular circumances of Mrs Gillick's case in England. The full judgment of
. Mr Justice Woolf ‘has not yel reached us in Australia. But the controversy that surrounded
the claim of parental rights to- children's private secrets, both in Britain and Australia,
illustrate the- sensitivity of this issue.-It is an issue that will not go away, as the Gillick
case.and the Law Reform Commission papers demonstrate. Fundamental values are at the
heart of the debate:

* the respect for the mteg'nty and privacy  of the :individual, even the young.
individual; L ;

* the respeet for the unity and cchereney of the family as a fundamental unit of:
modern soziety; ) : : U

* the law's general protection for medical confidentiality to ensure that treatment is=
based on unirhibited information; : ) '

* the law's protection of young people agamst seduction or premature unconsensual o
sexial experience;

" * soeiety's legmmate right to prevent unwanted pregmancies, abortions and venereal.
disease;

¥ the parents' right to look to the law to uphold their entitlement {(whatever others .
" do} to bring young people up according to a‘particular moral code, at ledst so long'=
g5 the children remain young and vulnerable. - : ]

THE LAW'S APPROACH

England. The recent decision in-England was not written on a blank page. It*#a
formulated against the background of decisions of the court and opinions ol the British
Medical Association dealing: with adviee end treatment for young people abol
cohtraception.‘ Changing attitudes to seéxual morality in Britain, as in Australis,. have
greatly increased the number of young people havmo ‘early encounters with sex. Also in
Britain, as in Australia, the number of unwanted teenage pregnanecies has continue
rise. The law's prohibition sgainst sexual relations with young people, its p[‘Ohlbltan'
discouragement of advertising of eontraceptives, its requirement of a- doct
prescription for some forms of contraception and its facility for doctors advising paren!
of medieal tréaiment given to their children, none of these have managed to discourag
the rapid and epparently continuing growth of early sexual experience. The co'mmon law.
of England did not adopt an arbitrary age for consent for medical treatment, determi

a - remarkably
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rhaps to be expected from a system of law developed to solve
a0 develop to state grand theories. The common law permitted the
sent:-to medical treatment so long as that young person had the ability
dssues involved.. AS o whether there was that appropeiaté level of
i -was-a guestion of fact in each case. Obviously, the more serious the
wnlikely that. a young child, particularly below puberty, would have
rstanding. If the ¢hild could not provide a fufl and knowing consent to
rocedure involved, .the consent of the parent, guardian for of the state]
ying on.this prineiple, courts in Ergland have agreed that a sehoolgirl
e.allowed to have an abortion against the wishes of her parents, the judge

ljsfi,ed.she wants this.abortion; she understands the implications of it. 13

the state stepping in, with general public support, to override ‘the
7"p‘a'rents and their moral views, can be seen in 1egi;slation. permitting ga;
L of .blocd transfusion to be overruled. Where it is a small, minority
'qmupity applauds the firm gction of the. s't'a-te,,‘ protecting the Qergeiyed
£ the young person. But where the opposition is larger and more voeal and
evmatter touches the sensitive and controversial questlons of sexuahty, our
much more ambivalent about the respectwe rights of the state, parents and

eav.ing- -aside the more difficult issues of abortion 'and' the fitting. of
ptive-devices to female. mmors {for these mvolve surgical operatxons) is the
of contraceptive drugs or eontraceptwe advice to young patients in a different
Her_e there is no -question of physical asseult, But there are gquestions of the
e rights. of perents and children, of the mteg-r’itj'of,the family and the proper
of:state intervention. Assuming .thﬁt,' as has jﬁst Been held in. England, no crimiﬁal
vical offence occurs where .a doctor gives adviee to a young person ebout

eption, should the doetor hayg a right or duty to inform the parents of what he has
:Generally speaking, parents.should have a right to -know.what is happening to _tHe
zentin their care. Ideally, they should consent to any- med'ical treatment, irrespective
e-child’s cepacity fo understand. the-_complexit‘ies.= But if the child refuses and insists
oﬁ: respect for his or her confidentiality, may the doctor breach that patient's privacy
ec use the patient is young? A recent English text suggested this approachs:

Parental concem is with the sexual intercourse and if their lack of control is
such that intercourse is ocecurring, it implies either that they are indifferent or
that they regard the practice as inevitable or that the situation is beyond their



- 12 -

control. Thus they forfeit any absolute right to know of the steps which are. &
being taken to Xmit the ill effects of their daughter’s lifestyle. Certainly, the. -,
doctor has a duty to exi)lain to his young patient the undesirability angd dangers

of-indiscriminate sexual intercourse, certainly he must point out-that his
patient's partner is committing an offence but, beyond ihat, he is arguably

actmo in the bhest interests of all if he respects conﬁdent:ahty whent it is -
demended. 14

In England, there is official backing for this policy in the Health Department
Memorandum so recently challenged in the courts.l5 It elso has professional support in -
the BMA Handbook of Medical Ethies.!6 Nevertheless, there is & degree of professional -
ambivalence. This arises out of a desire of adult doctors to respect parental
responsibilities. In 1971 a doctor informed the parents of a girl, aged 16, that she was
using contraceptive medieation. The doctor had been informed, as family physician, by &

birth control centre. A complaint was lodged against the doctor. It was held that the
doe tor was not guilty of serious prof_essiénal miseonduct because he took what he believed
to be the best course in protecting his patient. Nonetheless, the British Medical Journ
expressed the view that as 4 general rule the physician should observe even the young
patient's confidentiality.17 It has been suggested that in today's British society &
different result would have ensued in that case. Certainly the decision by Mr Justice
Woolf will encourage departmental policymakers in theé belief that the community's:
interest in family planning to combat unwanted pt;egnancies, abortions and venereal

disease amongst teenagers condones private contraceptive advice to the young, even
against the knowledge and wishes of their parents, so long as the young ere of sufficient
maturity to understand the nature of the medical advice they are receiving.

Canada. In Canada, the debate has been vigorous and except in Quebec (wher
there Is a statutory obligation to inform parents) it also proceeds against the backgrour :
of the English common law. In 1870 a physician in British Columbia was found guilty 8
infamous or unprofessional econduet for supplying a birth control device to a 15-year-old
female patient without parental consent. His misconduet was held to le in intentionall
not disclosing his treatment to the parents. The Supreme Court of Canada upheld th

ruling, though it did not say that the physician was always obliged to inform parents.
simply held that in that particular ease he was, because the mother had already been ]
touch with the doctor. 18 ’

The whole issue of contraceptive advice to young people was reviewed in 197
by the Institute of Law Research and Reform of Alberts, one of the Provinces of Canada
In that eountry, as in Australla and Britain, the figures disclosed a large increase in sexu
activity amongst young peopie. Furthermore, large numbers of ex-nuptial children were
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rried givls under the age of 20. In fact, 23% of the illegitimate children
"er'e bora to minors,19 The Institute concluded that the withholding of
u‘:'e“,-to-.-young people was not a deterrent to their sexual activities.
-as'better to face reality and to facilitate the avoidance of unwanted
nen-the Institute faced the issue of whether parents should be informed

‘advice;vassistance and preseription. Would doing so unaceeptably invade
acyof- the young person? Would it deter them [rom seeking help and
; &'iwhole objective? Would fallure to provide information to the parents
y:Bffl'-the»family and the parental right to counsel, warn and uphold their
; orality? This Canadian institute eoncluded:

e aware that Quebec's statute imposes on a physician an obligetion (in
ases) to inform the parents and that British Columbia's 1973 amendment
onférs.on:parents-a privilege-of informing the parents. We aeccept the general
roposition- that. it .is befter _for mincrs .to take their. parents into their
o_ri‘f';dence.AOur understanding” is that the practice of ﬁhysicians is to try to
ér__suade young patients to do this. If the patient agrees there is no problem.
I shard-issue arises where the minor is adamant in refusing. We think that in
eSe cireumstances the usual obligation of confidentiality should apply. This {is

ourl-formal recommendation; ... 20

riited- States, If. the cases coming to the, courts have been rare in Britain,
ustralia, there has been no shortage of litigation.in the United States. In
Supreme Court held that a State prohibition egainst the use of contraceptives
hie’ constitutional privecy rights of married. couples.2l Six years later this
as.extended. to the use:of contraceptives by unmarried adults.22 T 1973 the
Colet-handed down its eritieal decision overruling a State anti-asbortion statute
round-that it intefered with -the. privaey- rights: of pregnant wamen.23 All of

uprente. Court, The-court held that a State law-could not eonstitutionally impose a
requirement of parental eonsent.-on a minor having an abortion during the first
er’’of her pregrancy.24 This. decision explicity recognised the medical privacy
foung ‘peeple. A year-later; in Carey v Population Serviees Internationai2d the
me’ ‘Court of the United States,. whilst &ckno{vledging that the position of young
‘and”.adults was not the same from the point of view of privacy, overruled a New
tute which prohibited any person from selling or distributing -any contraceptive
young person and banning all eontraceptive advertisements. New York State had

ages involved: adults. Then in 1976 the cight of privéecy of the minor wes raised in
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derended the legislation as necessary to deter juvenile sexual activity.-However, there -
was virtually universal support amongst seientists and sociel scientists for the view that
limiting access to econtraceptives did little to deter teenage premarital  sexual
activities. 26

Needless to say; as is-usually the case, these Supreme. Court.decisions.invited g
great deal of public comment and scholarly analysis. Public comment has been as divided
as these issues are divisive. In faet, the latest decision upholding the right of young people
“to normally secure contraceptive advice without State interference, proveked +the
introduction of Federal legisiation into the Congress seeking to limit.that right. The
legislation known colloqually as 'the Chastity Bill' or the 'Squeal Law' would seek to
impose on Federal appropriations of grants to medieal services, a requirement, in the area
of premarital adoiescenf sexual relations and pregnaney, tha hospitals, doctors and others
should notify parents and obtain parental censent before rendering-any federally supported
services to minors.27 So far, the law has not been-passed. It & interesting 1o observe
how, in the United States, these great controversies tend to be fought out not in the
democratic legislature but in the unelected Supreme Court and sceording to the suggested
import of the Bill of Rights drawn tp in the aftermath of the Ameriecan Revolution-in 179{{ :

The Squeal Law was one politician's response to the Supreme Court decision
about the right of minors to have contraceptive advice and assistance without parenta
consent. For the other point of view, a recent edition of a United States law review
proposed: ' : ’

[C] onfidential access to contraceptives serves the important State interest ‘of:
promoting the health of minors, and encouraging responsible decision-mak
and responsible sexuel- getivity. 1t also acts to. decrease. the,,mcidence.-- f;
teenage pregnancy — a State goal of great importence — whieh .should be-ong.of
the dominant motives behind any legislation in this area. Parents remain free tod
influence their children in any manner they see fit, according to the--usus
method in which parent/child conflicts are resolved within -the individug
‘family. It is recognised that teensge pregnancy is a serious problem. Increas
the fear of pregnancy by burdening the minor's right to confidential access
contraceptives will not deter sexual petivity, and thus will not solve':_-tf_l',
problem of ‘teenage pregnancy. A betfer &lternative would be to encourag:
parental consultation without requiring it, and to improve the quality of the
minor's decision through sexual education programs. This. would serve the S,ta'e;é
interest of encouraging an informed, mature decision, encouraging parents
involvement, and protecting the minor's health, without the counterproductiv
threat of coerced parental notification, 28
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we in Australia have not yet had a major national debate, let alone major
eieva.nt to this aspect of the law and young people. True it is, in New
970:statute permits & young person aged 14 years or older, validly to
z;a Ao'r: dental treatment. The statute says that such a consent ‘.. has
. = claim. by him for assauit or battery in respect of anythfng done in
"at,treétment as if, at the time when the consent is given, he were aged 21
ards'. The statute makes the position in New South Wales a ﬁttle clearer than
tesrand Territories where, except for the case of the Northern Territory, there
'tofy=;guidance as to what is & 'mature’ or ‘emancipated' minor who can
e ¢onfidential medical advice and treatment.29

pé’torS': throughout the country must always be guided by the principle of
sent: by their patients. If the ¢hild is mature enough to give it, and certainly
‘émancipated (something evidenced by living away from parents or having
armed - forces éte) the doctor may satisfy himself thai, though young, the
ture enough to give consent and to make decisions on. his or her own behalf.
V'pea_k{ng, in Australia, medical practitioners observe an ethical rule that
er 14 yéars, if sufficiently mature, are entitled to privaéy .ol medical

¥ the family doctor must mormally be made against the parent's health
nd: In these eircumstances, the competing claims of medical privaey fo the

AW ‘Reform Commission of Western Australia has been asked to seek a solution that
j_;‘__beegm_e the basis for uniform laws of the States and Territories throughout
Falid, 7Any such uniform solution must take into account the realities of teenage
lity in Australian society. Persisting in the unreal world that laws against advertising
adeptives or against providing contraceptive advice will somehow diminish sexual
vity, 1s ‘plainly self-deception. A recent survey on sexual experience amongst young
e i’ Agstralia involved 6,500 respondents; most of them girls under 20, Of the total,
% said they were no longer virgins. The survey showed the high proportions. of young
s in Australia having regular sex who were not using any form of contraception:
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11-14 year olds 28.5%
15 year-olds 24.2%
16 year olds 13.8%

Even amongst those who were using contraception, 22% of those aged 4. and under
reported that they were relying on the withdrawal method, not notoriously successful
from the point of view ef preventing the spread of venereal disease or avoiding.
pregnancies and later abortion. 30

More than half of the respondents spid that they could not discuss sex with their.
parents. Twenty three percent of them did not have any sex education-at school and could
not diseuss sex with their parents. Forty percent sgid that sex was no part of the school.
curriculum. The most common sources of information were friends, books and magazines.
As to the age of the loss of virginity, the figures demonstrate, if representative, a radical
change in Australia’s society today when measured sgainst the rules laid down in the reign:
of Philip and Mary: ' '

* 8.8% had lost virginity at 13 years;
* 18.8% at 14 years;
* 24.5% at 15 years.

There are some in our society who will read these figures with great pain. They wi
dénounee the declining standards, eall for stricter laws to punish carnal knowledge
offences, propose & ban on the provision of contraceptions and contraceptive advice which
they see as encouraging licentiousness-in the immature, There are others who,='f-qciné'
reality of modern Australia and the unlikelihood that the law will be able to change: tha!
reality, will: o

* encourage sex education in schools especially for those many Australian children
who cannot talk to their parents about the subject; )
* provide contraceptive advice of a -general character and instruction -in; t
prevention of pregngncy and venereal disease; and :
* faeilitate confidential medical advice to those young people, mature enoug
understand, on contraception, without exposing the doctor to ethical problem
the child to unwanted disclosure to the parents of such a personal aspect of
against his or her wishes.

Abave all, 25 a society, we should be tackling the issue of mon-communication on th
important aspect of life. Qut of the failure to communicate, out of modesty that b
become shame, out of embarrassment and. feer, we have created taboos. Some_,.Q..f_k!‘-PF‘
are reinforeed by laws inherited from earlier times. It will certainly be & good thing if &
thorough and publie discussion of these questions can result in guidance to our lawmak




for. modern: Australia, It is surely better that such Jaws should be designed
nd inn Parliaments than in courtrooms by judges who may not be in tune
nd attitudes of society today, and who ere not accountable if they get it

years ago when the YMCA began its vital activities in -Perth, this
would have been a puplic seandal. The open diseussion of such issues,
‘judge, would have been regarded as outrageous, even morally
The fact that we can now talk sbout these things — even at breakfast —
ay-ouF seciety is ehanging., Things may be less genteel today. But they may
. é_st__,_ more open and less hypoeritical. I can offer 'you_i_no definitive answers
ave raised with you. But I hope you will agree that they mﬂ'e' worthy of your
for the éhsWers, we should make sure to.listen to the voices of the young

gmen-of Australia.
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