THE INSURANCE INSTITUTE OF QUEENSLAND

- LUNCHEON MEETING, TUESDAY, 26 JULY 1983

NEW YOEK HOTEL, BRISBANE

THSURANCE REFORM : GETTING IT RIGHT

July 1983




THE INSURANCE INSTITUTE OF QUEENSLAND

" LUNCHEON MEETING, TUESDAY 26 JULY 1933

NEW YORK HOTEL, BRISBANE

INSURANCE REFQRM : GETTING IT RIGHT

The Hon Mr Justice M D Kirby CMG ‘
Chairman of the Australian Law Reform Commission

OF INSURANCE REFORM

The Austrahan Law Reform Commission has delivered two maJor reports on
msurance law in Australia:

Ipsrura'nc;e Agents & Brokers;
Insurgnce Contracts.

propose }ote:ga_mme both of these reports. But first, I intend to offer a few comments
Ut the-"'(_:"_éntex-t in which the reports are delivered. I also propose to meke a few

i s1on ‘are to be judged on what t‘ney say, not on half‘baked pre]udlced and
i exammanon of them, by opponents of reform.

Fu‘st then, the context. In March 1983 came the change of Federal Govern ment
"Austr&ha‘ Under the Australian Constitution, the Federal Parliament has significant
egal'power in respect of insurance regulation in Australia. The att1tudes and philosophies
12 the Govermnment which sits on the Treasury Benches in Canberra is therefore of the
rﬂatest importance to the insurance industry. In the announced policies of the incoming
Laboz- Government, three items are of special interest to the insurance industry and to
his luncheon meeting: :
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The first, announced in the business policy, is the ﬁndertaking to proceed with the
Insurance (Agents and Brokers) Bill 1981. That Bill, introduced by the new Federal
Attorney—General when in Opposit’ion, passed through the Senate in 1981. However,
it was rejected by the then Government. It now seems that it will procead.

* Secondly, in thé law and justice policy of the i'ncomirig Government, Senator Evans
indicated his intention to give early consideration to the recommendations of the
Law Reform Commission in its report on insurance contraets law reform. The
prospect of enaetmgnt- of legislation based on that report before too long must
therefore elearly be considered reasonably high,

* Thirdly, in the law and justice poliey, Senator Evans also committed the incoming
Government to 'a major reform of aecident compensation law but on the basis of
Commonwesalth/State co-operation rather than the unilateral Commonwealth
action of the kind recommended by the Woocdhouse Committee'. On the eve of the
election on 2 Mareh 1983, the Insurance Councll of” Austra]ja mdlcated that it was
'not happy' with the 'solution' offered by the ALP. It criticised the policy on
accident ecompensation which it claimed would result in withdrawal of about one
quartef of the Australian insurance industry's funds into & national 'Govemment
controlled’ compensation scheme. The Chiefl Exeeutive of ICA, Mr Rédney Smith, '
said there was no justification for employers beirg burdened with the initiel costs
of extendmg compensation cover to 24 hours a day, thereby accepting :
respons:blhty for general economic welfare in clrcumstances over which they have
no control. In May 1983, the New South Wales Law Reform Commission issued a
working paper proposing an aceident compensation scheme for transport eceidents.

The ‘terrible bushfires in February 1983 and the equally shocking floods in March have
pointed up once again the chel impeet of the natural elements in Australia on the lives
and property of its residents. The call on the insuranee industry arising cut of the fires of
February 1983 are said &lready to exceed $200 million. The heavy losses and the
consequentlal claims on insurers has given a special focus to the national attention on
insurance lew reform. Anyone doubting that insurance law referm will come in Australia

and ata Federal level should read the incoming Government's policy documents:

Despite the clear existence of Commonwealth constitutional power and despi_t_é'
strong support shown by commercial and consumer interests, the Fraser
Government failed utterly to implement its undertaking, first given in 1978, to
improve the legal regulation of the insurance industry in the interests of




‘agents and Brokers) Bill 1981 and regulate the form and content of
5" gontracts. The Australian Law Reform Commission has recently

'IMinisters hed indicated that.if no Federal legislation were fo proceed,
1d-to'go ahead with State laws for ‘the regulation of insurance brokers.

dliced in Western Australie. Regulation has been [oreshadowed in South
ctoria and New South Wales. n view of the unequivocal statement of

Seria_tor Evans' commitment given during the election campaign it would now

g staff of 20 officers, cnly half of them legal researchers. Accordingly, the
cking unit of professional officers is very small indeed. The Commission is charged with

foizmr,'imodemisation and si‘mpli'ficatio'n of Federal laws in Australia,‘ within the tasks
ned jfdl'it by the Federal Attorney-General. It works through pmced'ures of expert

‘tation and public diseussion. Its proposals' for refoerm are ventilated through
$1oﬁ' p'épers which are widely distributed, seminars whic}l are organised in all parts
eé'dﬁhfry and public hearings to which powerful lobby interests and ordinary citizens
,erc'ah come in the confidence that they will be heard and their views listened to.
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The Insurance Institutes throughout Australia took a 1éading role in organising
the distribution of the Commission's discussion paper on Insurence Contracts.? In
co-operation ‘with ‘the Australian Law Reform Commission they organised seminars in
ezch -eapital eity, held after the public hearings. At these seminars, hundreds of members
of the insurance industry discuésed the Commission's proposals and offered constructive
end detailed criticism and comment. The two reports subsequently presented by the
Commission are based on this process of consultation. In addition, the Commission had, in
the insurance reference, .4 team of 30 distinguished leaders of the insurance industry,
many of them with long associations with the Insurance Institute, including Mr R P Quinn,
Queensland Insurance Commissioner. Consultants are not to_be held responsible for every
recommendation of the Law Reform Commission. Necessarily those recommendations are
the views of the Law Comissioners, But there i5 no doubt that the Commission owes &
great deal to the pr‘aéticétl, thoughtful and diligent participation of the leaders of the
insurance industry. They took pert in many meetings. They offered innumerable comments
and the aecumulated wmdom of years of service in the insurance industry. Though it is not
always possible to secure consensus in matters of reform, there was a fair degr-ee of
coneurrence in. many of the proposals for reform put forward by the Law Rgform
Commission. This, surely, is the way fundamental reforms of the law, affecting such a
vital industry, should be developed. The days of fundamental law reform, achieved behind '
closed doors by a few talented lawyers, aré gone, The days'in_which we shoul'd. develop
reforms with the full participation of the relevant experts a'nd_ interests affected, are ‘
signalled by the method of operations of the Australian Law Reform Commission. You )
may not agree with everything we have recommended. But I believe you can be satisfied'
that our recommendations are based on an unequalled exarmnatmn of the operations of
the insurance industry.

In this regard, the Law Reform Commission was fortunate to be led in the
preject by Professor David 5t.L. Kelly. Professor Kelly was one of the initial full—tirr;é i
Commissioners. The imprint of his brilliant mind, good practical commonsense and'“
atteation to detail can be found in every page of the Commission's two reports on.
insurance law. He.is one of the finest jurists in our ecountry and it is fortunate that he was
available to leed the insurance reports to their conclusion. The high quality of the reports ‘
owes & greet deal fo his leadership. Professor Kelly was recently eppointed to be Head tﬂ 7
the Law Department of Victoria, the first Professor 1o be so elevated, It isa myrvellous
tribute to his high talent that he has been' recoghised and utilised in this way. m




n"dmded its response. Although the Australian Constitution permits
arliament to make laws with respect fo insurance (other than State

_s beeri left to the States and Territories. The modification has not been
as veried in content from one Australian jurisdicetion to another:

he private insurance industry in Australia today is organised on a national
( ' take the Law Reform Commission long 'to conclude that it was undesirable
mie, in important aspects of the law governing relationships with the insuring
thls riational industry should be subject to vague and uncertain rules developed
he growth of modern insuranee, especially consumer insurance.® The
N a1§o reached the view without too much trouble, that it was undesirable that

an msurance mdustry, now natmna]ly orgamsed and to some extent nationally

t biisiness nationally, cast an cbligation on the law to get its house in order and to

“single national code.

“Often, in Australia, the needs of efficiency and business cannot be met by a
“_Fedéj:\"é'l_ law. For example, save for the teleeommunications pewer, there is no clear
utional power to permit the nationsl regulstion of the computing industry. We face
4 ‘y,thé spectre of the development of differing State laws ‘to regulate computers: in
eet of ‘their social impaet, But in insurance, there is no exeuse. Thére i5 Federal
itutiohnal power and it has been there, very largely unused in the aree of insurance
racts, since Federation. The Law Reform Commission's response to its Reference
1 _'e';s an important national opportunity to produce a single nationwide law laying down
um ‘standards of fair insuring practices, within which the insurance industry must
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ope..te. Inaceessible judieial texts- will be replaced by a single, simply expressed national
law. Rules developed for the earlier insuring market, in which shippers sent their vessels -
to the distant colonies, will be replaced by rules more apt to modern insurance, often sold
through the meédia and providing vital coverage to consumers of modest means and little
business acumen. The Commission has taken as its goals in the [jeld of insurance law
reform:

* uniformity, to the extent that the Australian constitution permits;
* elarity, by removing doubts in existing case law and statutes; and
* relevance, in recognising the reality of the respective position of the insured, the

insurer and insurance intermediaries.9

Everyone acknowledges the vital impertance -of the insurance industry to
Australia. It offers private individuals and businesses coverage against losses and limbility
that would otherwise be ruinous. It creates extensive investment opportunities. It supports
large numbers of employ.ees and intermediaries. 10

Insurance in Australia 5 a highly competitive industry, stimulated into
competition after years of relatively comfortable lethargy by the advent of the Trade
Practices Act 1974. The competition within the indusiry has resulted in price cutting that
has generally beneﬁtgd the consumer. The consequent decline in premium incc?me,
combined with recent claims experience typical of a time of economie downturn, has put N
pressure upon the industry end its honourable practices. Laws typically must deal not on]y'_
with gentlemanly professionals who feel bound by honour and proper dealings {of whom
there are a goodly number in the Australian insurence industry) but aslso with those
~operators who will cut corners, take -unexpectedrpoint"s,, act dishonoupably and even“
dishonestly. ’ ‘ ’

£

INSURANCE INTERMEDIARIES

I now turn to the subject of the regulation of insurance intermediaries. This 15
less relevant in Queensland than. elsewhere in Australia, for you have here long h&d‘i.
regulation ‘of insurance brokers. However, it is just as important that insurance personnel
in Queensland should understand the issue of regulation of intermediaries as elsewhe_ré.
becguse, if Senator Evans' legislation is reintroduced and enacted, it will apply in
Queensland, to the exclusion of current State regulation.

The report on insurance agents and brokers contained some rather startling
information about recent insurance broker collapses in Australia:

* between 1970-79 at least 44 broking f{irms became insolvent;

rs




nédlvencies sinee the report have probably doubled the losses of premiums
rokers to about $15 miltion. :
Commission's report on intermediaries eccepts three main principles to

fimendations:

ect of insurancé matters, an insurer should be responsible in law for the

of-its ‘ggehts',

~‘eompulsory professional indemnity and fidelity guarantee insurance for all
insufance brokers;

* requiring the maintenance-of trust accounts by brokers; and

limiting broker investment of insuranee premiums (pending payment to the
Cdnsurer) to preseribed investments. Investment of life insurance premiums
“$hould be forbidden.

ontroversial recommendation in the report proposed that an insurance broker should
"L"ed ‘to disclose to its client.and to-the insurer amounts paid or payable by the
to the broker. Until now, brokers have generally been paid commission by the
r-and the amount paid has not been disclosed to the insuring public. In order to
re that market forces can work, it is necessary that those affeeted should be aware of
“facts. The report recommended a continuing place for industry, seLE-reguiation,
articularly in the case of agents and insurence loss sssessors. Semewhat acidly, the
rort-commented on the irony of the faet that a large proportion of insurance brokers
Qméelves remain uninsured against risks of professional
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neg_gence, whilst urging their clients into insurance ageinst risks. The need for an
obligation to disclose income was recently highlighted in a program on the television show

60 Minutes. I hope that some of you will have seen it.

You will observe that this report deels only with an isolated aspect ol the
problem of insurance law in Australia. However, it attends to principles of insurance
responsibility for intermediaries which have troubled generations of lawyers and many
insurance people to¢. The hard line decision of the High Court of Australia in Jumna Khan
v Bankers and Traders Insurance Ltdll is the leading case. An illiterate Afghan, at the
request-of an agent, signed a blank proposal form. Without asking any questions, the agent
then filled in the form. No diselosure was made of & previous fire. It was held that the
insurer was not liable, the agent being the agent of the insured not the insurer. It was up
to him, an illiterate with no business acumen, little knowledge of our ways, to know that
he should have diselosed the previous fire and -te have insisted, even against the agent's
instructions to him, to do so. The report would change this law. It would make the insurer,

in-law, responsible for the relevent conduct of its agent.

~ The former Federal Government aceepted Treasury advice and rejected the
report. It should be left to the market, they said, to sort out good and bad brokers : the
dishonest from the honest. In face of the then Government's announced intenticn not to
implement the Law Reform Commission's report, the then Shadow Attorney-General,
Senator Gareth Evans late in 1981, introduced a Private Members Bill into the Senate.
With one minor amendment, this Bill substantially reproduced the Bill attached to the
Commission's report.

.
1

The result of the debate in the Senate was interesting and worth recalling: All
Labor Senators supported the Bill. All Demoerats supported it. Intensive lobbying from the
insurance industry ensued, much of it in support of the measure, It apparently became
clear that a large number of the then Government's Senators proposed to support and vote
for the Bill. Some spoke in its favour. It was allowed to pess the Senate on the voices.

A Second Reading Speech on the Private Member's Bill was offered in the House
of Representatives in November 1981 by Mr Ralph Jacobi. 14 However, the mersure did-
not proceed and this was the point reached on 5 Mareh 1983 when the Government went to
the people.

Meanwhile, eases continued to present themselves to illustrate at ledst the need:
for elarification of the legal rights and duties of insurance intermediaries. Where a broker
becomes insolvent, it often happens that premiums which have been paid to be broker by -

insureds are lost. In that event, insurers sometimes ¢laim the right to require the relevant




.t,.-placing' much reliance on the need to imply in the contraét between

roker, a.term making the broker the insurer's agent for the relevant

han, as at present, .leaving -them -with brokers for long periods -

in speculative ways, with consequent. loss. .-

he debate on.the Australian legislation was not confined to this country. A law
land took up the discussion of costs and benefits in law reform in . the
atutory regulation of insurance intermediaries.18 The commentator praised
im.Gommission's attention to cost/benefit analysis, whilst questioning some
réached. He contrasted the appreoach.taken by the Insurance Brokers'
1977 (Eng) which came into force in England in late 1981. The English

lifference between registered . insurance brokers and other insurance
s. (who did not comply with the statutory standards) were considered
<ostly and incapable of enabhng the average consumer to make an informed

must . prevent - at least so many
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bros.r collapses as to-justify those costs.20 But it seems to- me that eost/benefit in law
reform must include due ellowance for intangible benefits. No system .of statutory
regulation is breach-proof. Certainly, we must seek to contain the costs. We must avoid
unnecessarily bureaucratic systems of regulation that are disproportionately expenéive to
operate. On the other hand, there is ‘4 ¢lear need to discourage broker impropriety, to
regassure the'publié, to protect the good name of honourable brokers and to ensure that
innocent members of thé insuring public are not disadvantaged. All of these considerations
have intangible, as well as tangible, consequences, many of them flowing to the advantage
of the insuranece industry as a whole. None of this will'seem remarkable in Queensland. In

other, less free market States, it was regarded, by-some, as heresy.

{ now turn to outline some of the prineipal recommendations made in the report -
on insurance contracis. The report proposes that outdated English, Federal and State
legislation and judze-made law be replaced: by a single Federal Act. Among major reforms
recommended in the report are; -

* intreduction of 'standard cover' in a number of areas of consumer insurance to
ensure that any derogations from a legislative standard are clearly brught to the
attention of people taking out those types of insurance;

* introduction’ of a legal right to the supply of & policy of insurance and provision
that, -where no poliey is supplied, unusual limitations in cover shall not be binding -
on the insured;

'* modification”of the law requiring a person taking out an insurance poliey to -
disclose certain matters to the insurance company; ‘

* modification of the rules which allow an insurer to avoid a contract for innocent -
misrepresentation;

* provisions deasling with the remedies available to an insurer-in the event that the.:
insured breaches the contract, including limitations on an insurer's right to ‘avoid a
poliey for minor breaches; B

* control of cancellation of insurence by limiting the cirecumstances in which an’
insurer may cancel the contraet, requiring reasons to be given in the event of
cancellation and by permitting a reasonable time for substitute insurance to be-
secured; : - ‘

* limitation on the rights of insurance companies to recover money paid out, by
proceeding against the famﬂy or employees of an insured; E

* Introduction of a right to interest en unpaid insurance moneys [rom the date on
which the money ought reasonably to have been paid;

* provisions rendering ineffective arbitration elayses in insurance contracts;




G pr -'fect-‘people taking out insurance econtracts against insolvency of

ompariies;

lish ‘#nd Australian law and substituting for it a single Federal -Act
out Australia. The fundamental need for reform can be simply stated.

today's insurance methods was generally acknowledged. The:need, in a
wdisstry, for a single Australia-wide law was also generally agreed. It is
pefsist with the confusing mixture of Imperial, State and Federal laws and
. The-achievement of a single and fairly ‘brief national statute, laying

he major single reform proposed by the Commission's report was undoubtedly
1e n for the introduction of 'standard cover' in a number of specified
sumér -insurance, The areas of insurance in which 'standard cover’ provisions

en técommended by the Comumission include:

motor vehicle insurance;

Siseownérs' and householders' insurance;
ersonal a¢eident insurance;

consumer credit insurance;
“travelinsurance.

_of;t points out that under a system of 'standard coVer"every persoh taking out an
nce'pqlicy in the areas specified would, unless given a clear warning to the contrary,
uarantéed coverage against normal expectable risks. The report draws attention to
hat 'it " deseribes as 'the wide diversity of terms of insurance contracts offered by
Jdifferent insurers and the unusual terms which sometimes appear in them'. It points out
_mrdship that insureds may suffer because of their understandable ignorance of these
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ter.... [t recommends that these difficulties be élleviate_d by the introduction of standard
insurance cover. The insurer would still be free to market policies which offer less or
more than the standard cover. But if it chose to offer less than the standard cover it
would be bound to secure the specific approval of the insured to the variation from the
standard, otherwise the valuation would be ineffective.

This is sirhply a recognition of the fact that, whatever the law says, it is
impossible in practice to ensure that ordinary citizens purchasing consumer insurance read
every detail of their policy. Yery few indeed will ever do so. Most simply know that they
have a class of insurance and are not aware of the precise terms and exclusions. It may be
reasonable to expeet businessmen and others with good advice at hand to read their
policies. But in domestic insurance, the law shoufd recognise the realities. The law itself
should seek to establish the minimum cover which a person will secure, unless he
specifically agrees to very it. In working out what that cover should be, the Commission
has had the benefit of intensive discussions with the Insurance Council of Australia and
other insurance groups. I wish to place on record the appreciation of the Law.Reform
Commission for the generally positive and supportive approach taken by insurance
companies and officers throughout Australia during the whole inquiry. Most welcome the
moves towards a reformed, medern uniform insurance law. About the details there may be
dispute. About the need for modernisation and unification of the law of insﬁrance in
Austraiia, there is no significant difference of view.

The Law Reform Comrmission’s report points out that present Apstralian law on
insurance -contracts freguently imposes unreasonable -burdens on people taking out ‘
insuranece. It may provide inadequate protection for such people, even where they act in
good faith and suffer a loss, Instances quoted in the report{include:

* Disclosing matters to insurer. A person taking out insurance is obliged to disclose

to his insurer eny fact which a 'prudent insurer' would regard as relevant to the
assessment of the risk, even if the person insured has no business knowledge and
not the slightest idem of what such a prudent insurer would think relevant. The
Commission has proposed that this rule should be replaced by & test which has
regard to what the insured knew or what a reasonable person in the insured's

cireumstances would have known was relevant to assessing the risk.
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alevant breaches. At present where the person taking out insurance is
his contraet, en insurance company is often entitled to refuse to pay a
biy placing a large and unexpected loss on the insured, even if the '
d:]'gbso-lutely no loss to the insurance compeany at all. The report
hmltatmn on the extent to which insurers can rely on innocent

ents ﬁgrtic_ularly where these are not relevant to the loss sulfered.

overy {'rom friends. An insurer ean under the present law of subrogatmn

0 collect,- for the benefit of the insurance company to secure
t of insurance monies paid by it. The report proposes that this right

~1_1"ged to remove, so far es possible, unfair burdens on an insured person which

re"‘.fﬁ_étly 'disproportionate to the loss the insured's action caused to the insurer';

‘the need to avoid catastrophic losses as where an insurance company itself fails,
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ICa SULLETIN

Before I conclude, I want to turn to a recent comment published in the ICA
Bulletin headed 'ALRC Fuelling sthonesty"‘ Before I do so, let me reiterate that no other
publie body consults so widely, deeply and mtenswely It did so in the Insurance inguiries.
No stone is left unturned in an effort to obtain more relevant information and more
relevant views. Only after the fullest econsideration of the information and the views
which have been presented does the ‘Coml_nission reach its decisions, So it -was in the
reports on insurance law reform. '

The Commzssmn‘s reports come in for eritical comment - sometlmes adverse
comments. The Cornm:ssmn has rarely had cause to eomplain about & lack of good faith in
such comments. Regrettably, in the case of the ICA Bulletin, while the beliefs exprexed
were ne doubt sincerely held, the comments made on the basis of those beliefs were
seriously misleading.'

T hope you will excuse me if I say that the heading in the ICA Bulletin, 'ALRC
Fuelling Dlshonelsty’?’ can only be deseribed as mflammatory, partlcularly as the article
proceeded to link the Aus‘trahan Law Reform Commlssxon's recommendations on insurance
with & likely increase in arson? The article discussed the Commission's proposals
econcerning non-disclosure, misrépresentation and freud. I will leave aside minor
inaccuracies in that erticle and the use of examples which, in total, give a quite
misleading impression. I will content myself, instead, with the major misrepresentations
contained in the relevant article.

.

Let me quote to you the main offending paragrephs:

The ALRC ... proposes chf;nges to insurance contraets which would be in &
policy owner's favour to the extent that the validity of the policy would be
upheld whether or not there be obvious ‘cases of misrepresentation or

non-diselosure,

What the ALRC is saying in effect is that it doesn't matter il insurance
customers provide untruths or withhold essential information when appiying for
an insurance poliey. The attitide seems to be that while fraud is not on, being &

'little bit' fraudulent is. )

Now let me explain what the ALRC said. First, it distinguished elearly between -
innocence and fraudulence, nondiselosure and misrepresentation. Only in respect of
inngcent non-disclosure and misrepresentation has it suggested that the validity of the
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i The é.l‘.ticnle totally ignores this fundamental point. But that is not
he.JCA comment. Even in cases of innccent non-disclosure and
? Commission recognised that an insurer should be entitled to reject
tent of any prejudice it had suffered as a result of the non-disclosure
"The Commission felt that it would be quite inequitable in the case
y’-i_the_,.'i.nsuréd to deprive him of a bona {ide claim and, instead, to
_windfall to an utterly unreasonable insurer, Again the article simply
£ the Commissions's remarks. It is true that the Commission also
na_r;gé in the test of materiality. But that is a separate issue and there
ommunity, including a number of very responsible people in the
vi;ho concurred wholeheartedly iﬁ the need to abandon the present law

to the second aspect of this matter - fraudulent conduet by the
le in-the ICA Bulletin said that, under our recommendations, the validity
ulid be upheld. What is the truth of the matter? The truth of the matter is
,t‘heréontrary. We said that the policy would be void. For reasons set out

W rs:uggested that, in some cases, a court might adjust the rights of the
~the avoidance of the contract, where it would be unjust and inequitable

- o’ix_ft would be specifically required to -take into account the need to
t-conduet. Looking at things practically, very few applications for relief
b '-'-n'iade. Fewer still would ever be successful, Yet whet the ICA Bulletin
th :"'A'LRC hes said that 'it doesn't matter if insurance customers provide
wi—thiiéld essential information'- What palpable nonsense! Let us hope, for
ake, that others who comment on our insurance reports are more careful in
{4 ’t_:éﬂrepor_ts and more circumspect in 'éheir comments. Only then can
5 ‘be- éxpected te give fair consideration to competing views and to make an

decision on the basis of the public good.

equently uncertain principles of law. The time is overdue for & major national effort
orm; but one which does not undermine the basie rule of trust that should exist
iwWeén the parties to an insurance contract., The Law Reform Commission has been
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coh.ctous of the 'stiff eompetition that exists in the Australian insurance market. It is
aware of the need to introduce reform with care, because of the importance of the
industry domestically and the international implications of reinsurance. It has also been
aware of claims of increasing fraud and arson during the present economic downturn. It is
conscious of the [act that good practiees by insurance companies will require & measure
of self-regulation and honourable dealings with customers. But the law should not opt out
because many insurers or their ‘intermediaries are honourable. It should aim‘ at
modernisation and unification. It should offer minimum protections, so that the few who
do act dishonourably are left in no doubt a&s to the basie Fair practices of “insurance
business in Australia. There has never been such a major inquiry into insurance law in
Australia. Although, at Federation, this area of the law was assigned to the Federal
Parliament, so far no comprehensive Federal Act has been enacted. The insurance
industry is now a nationa)l industry. Increasingly forms and practices are being
standardised and ‘computerised. It is unreasonable and unrecessary that it should be
subjected to such a confusing, uncertain and frequently antigue set of rules, The Law

Reform Commission's report proposes a major initiative of modernisation.

‘In Australia today, change is the watchword. Modern technology assures it.
Altered social attitudes reinforee it. Like it or lump it, we must learn to live with change. -.
The insurance industry and its intermediaries must prepare to chenge. Those who know -
this distinguished industry — as I have come to know it — do not doubt for & minute its
capacity to adjust and to flourish.
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