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THE'CRIMSON THREAD' AND CER

A fear of bold idens, provincial attitudes and petty jealousies have all too often
: mned the relations between Australin and New Zealand to a chromicle of lost
ppor, nities. The humiliating severance of the American colonies, the consequential
stal_gl;shment of British rule in New -South Wales and its later extension to New
'Zg_é;gpdl, amount to a tale, remarkable enough and only explained by the assurance of
“an Er‘r]ipir_e reaching its apogee. That British eolonies, so relatively close together, sharing
a common sovereign, ¢ommon po]itical institutions, commeon laws and social attitudes,
shouid ‘fail to come together in a pohtlcal union, remains & constant rebuke to the
tion and largeness of spirit of the leaders of both our countries, It was so nearly
other_'{mse : something that most New Zealandees and Adstralians of today do not know.
The ?é{iéral Couneil of Australasia established in 1885 was the first opportunity.2 But it
"had sqéhty legislative power,Ano executive, no power to raise revenue and no judicial arm
epart from the Privy Council in London.3 New South Wales never joined it. The Council
passed _‘a- few Acts about pearl shells, beche-de-mer fisheries, and inter-colonial service

- and execution of process. It ‘eked out an inglorious existence till superseded in 1901'.4



A second opportunity came in the 1830s as the Australian colonies moved to a
more substantial and real [ederation. Sir Henry Parkes, Premier of New South Wales,
hurried back from a tour of the North American English-speaking federation to demand a
National Convention to frame a Constitution. The Premiers reluctantly agreed to &
conference, which met in Melbourne early in 1890. New Zealand wans represented. The
toast of a 'United Australasia’ was proposed. The customs teriff between the Antipodean
colonies was described as the Tion in the path'5 Federationists must tackle trade
barriers first or they would fail, so it was sug’gesteé. Responding to this address, Sir Henry
Parkes me-ade his histerie utterance : 'The crimson thread of kinship runs through us all'.6
The Convention of 1891 met in Sydney. There were representatives from each Australian
colony and from New Zealand. Sir Robert Gerran described it:

In pre-federal days 'Australasia’ was just as good 8 name to conjure with as
'Australia’, neither had es yet any political significence; and at Australasian
conflerences New Zealand and Fiji were often represented. At this Convention, -
the senior New Zealand representative was the famous old statesman,
administrator and autocrat, Sir George Grey, who had been both Governor and
Premier of New Zealand. He told the Convention thet New Zealand was there
as a damsel to be wooed without prejudice, but not necesserily to be won. His
colleague Captain Russell added that there were 1200 reasons why New Zealand
should not join — the intervening miles of the Tasman Sea.?

Russell's observations had only a superficial attraction. In those days most of the links
between all the Australasian colonies were by sea. And the distance from Sydney to Perth
was then, as today, further than 1200 intervening miles : the space between, for the most

part, as inhospitable and uninhabited as the Tasman Sea. |

The Australian Constitution in 1901 was bold enough to contemplate political
union between Australia and New Zealand. 'The states, it still reads, 'shall mean such of
the colonies of New South Wales, New Zealand, Queensland, Tasmania, Victoria, Western
Australia and South Austrzlia ... as for the time being are parts of the Commonwealth and
such colonies or territories as may be admitted into or established by the Commonwealth
as states ...'8 We all know that Austrelia and New Zeeland then went their separate

constitutional . ways.




odny \Sriow how or why this happened. But it did. And it is hard to reverse the story
50 many institutions, careers, economic interests and SO(‘.‘lal attitudes are caught tp |
é"status guo. It would now require a fine act of pohtlcal generosity on the part of

Jia to reverse nearly a century of separate political development. It would require
of sacrifice on the part of New ZealanderS, brought up in their separate traditions

papture_ the ideal of Australasia lost in the 1890s.

_Short of these dreams, it is appropriate that our-two countries should explore
[ means of enhancing their links. In particular, it is appropmate for lawyers and

TS to- consider whether the times are cipe for new legal and institutional links between

stralia and New Zealand.

- If an oceasion for such reconsideratien is. needed, it is provided by a new
rrree"rr'tent of treaty status,.calied the Australia«-New Zealand Closer Eeonomic Relations
Iade Agreement ("CER".? The heads of au‘reement were signed on 14 December
2Am a ceremony mallced sy mbolieally enouo‘h by a satelhte link between Wellington

l'anberra.w It is believed that this is the first time a television satellite link has
een'_"used for the signing of such an mternatmnal e.oreement. The trans national
chnoloc'y of modern communications triumphs over the tyranny of distance and reduces,
an mstant Russell's 1200 reasons. <a

The operatlort of the CER Agreement was postponed until the new Australian
overnrnent hed examined speclf:c aspects of it. On Z8 March ‘1983 the sgreement was
gned in Canberra. It deals prmmpal}y with the reductlon and elimination of non-tariff
barriers as well as teriff barriers to trade between the two’ countnes. Only passing
“reference is made to wider areas of co-operation in prows:ons such as Artxcie 1(a)} which
states that an objective of the agreement is ‘to strengthen the broader relatlonshlp
; b( ween Australia and New Zealand"'. Tradltlonalty, trade agreements entered into by
Australia have focussed on the treatment of gooda at national borders. The CER
. Agreement goes well beyond thxs. It lays a dehberate besns for movmg on to trade—related
issues. There Australien and New Zeala.nd trade aoreement history pr ov1des no tried path
to guide either government or administering officials. That this is so is shown in the fact
- that a number of important matters have been specifically recognised in the agreement as
requiring further examination by the two governments. These are the so-called 'second
generation' issues. They include such matters as restrictive trade practices!l,
co-operation in investment, marketing, movement of peeple, tourism and transport and

taxation and company law. 12



The CER Agreement does not establish an interjurisdictional court or
commission to resolve trans-national disputes. In this regard, it has taken & different
course to, for example, the International Joint Commission established by treaty to deal
with eertain common problems arising between the United States and Canada.l3 Nor
does it establish an interjurisdietional court similar to the Court of - Justice of the
European Communities created ﬁnder the Treaty of Rome.- I am informed that the
question of new institutional arrangements to provide & joint body to ress lve difficulties
arising between Australis and New Zealand arose from time to time during the
negotiations. But in the éven’t, no provision was made. At this stage, the consultation
process is still regarded as essentially between governments in respect of the formal

provisions of the agraement. 14

The Heads of Agreement recognise that industries in Australia and New Zezland
may reach their own agreements affecting trans-Tasman trade. Such agreements wilil not,
in them'selves, be biﬁéing on the two governments, although they may be endorsed or °
supported 'by government action. Looking to the future, this recognition has particular
applicétion to Artiele 13 {rationalisation of industry”; Article 15 {anti dumping aetion');
Article 16 ('countervailing action’); and Article 17 ('safeguard measures during the
transition period). it is conceivable that the pursuit of some of these Articles in the
situation of free trade scross the board or movement into 'second generation* issues could
bring about situastions where harmonisation ol domestic laws between the two countries
becomes a much more precise srequirement. Already in thoughtful artieles in trade
journals, the need for harmenisation of exchange control, corporate tax and foreign
investment laws has been urged.!3 During the negotiations, consideration was
apparently given to some rationalisation of the customs legisiation of the two countries.

However, even_this remains largely unexplored ground'. 1§

If little thought has yet béen given, at e governmental level, to the problems of
a macro~economic and macro-legal kind that will arise out of the CER Agreement,
consideration of the micro-economic and micro-legal preblems is virtually nen-existent.
That is why this seminar is wé]l timed. But it is equally why any paper offering

suggestions must be'tentative, preliminé.ry-and speculative.




EFFECTS OF CER

The CER Agreement has its supporters and detractors on both sides of the
Tesmen. There is much more discussion of it in the New Zealand than in the Australial}
media. Awareness is only now dawning in Australia. A public opinion polt in October 1982
showed 62% of New Zealanders favoured 'closer economic relatiohs_ with Australia’.
Eighteen percent did not. Twenty percent were unde{:jded.l7 In the same poll,
conducted after the July 1982 decision of the Privy Council in the Western Samoan
Citizenship case, responses to the question 'Should New Zealand continue to use the Privy
Council as the [inal court of appeal?; were evenly divided : 40% {avouring retention; 40%
favouring abolition and 20% being undecided. It was against this background of New
Zesland opinion that the steps were taken to develop the Australian, New Zealand Free
Trade Agreement (NAFTA} into the more comprehensive CER Agreement. In both
countries, but particularly in New Zealand, the implications of the new agreement for the
surrender of at least some aspects of sovereignty were clearly recognised. As early as
Moy 1982, Dr Geoffrey Palmer, now Deputy Leader of the New Zealand Labour Party,
warned that 'though CER was being treated as if it were'a 'technical trade negotiation', in
fact it had a possibility of being much more. Trading relationships, Dr Palmer peinted out,
are often formalised in response to interest by goveraments in underwriting rather
broader political and se;curity*relaiionsh_ips. He suggested that this had motivated the
development of the European Economic Communities. IIe expressed the view that it wes
inevitable that certain 'shared institutions’ would develop 'on the backwash of CER'. In -
particular, he predicted that the rules relating to 'competition, trade practices and the

harmonisation of commereial law® would require attention when CER matured:

Australia is boundlto become a more imporiant place in the world with each
decade that passes. We must become even more closely involved with them or
risk becoming an isolated and somewhat primitive backwater. The challenge
presé_nted by CER is the challenge of restoring New Zealand to the path of
econoimic progi‘ess and full employment in ways which will enhance our poh’tic.al

integrity and sense of nationhood, not weaken it.18

After CER was signed, predictions varied as to jts likely impact on trans Tasman trade.
One estimate suggested that the benefit to Australia was up to 0.5% of pre-integration
niational income and for New Zealand 3 or 4 percent. The same estimate suggested that
Australia would import 21 to 23% more goods {rom New Zealand after ‘netting out’
replacement imports from the rest of the world. New Zealand would import 37 to 40%

mare from Australia. 19 The commentator coneluded:



It is to be hoped that in the next 10 to 20 vears the idea of Australia and New
Zealand backsliding into segregated economic units is as inconceivable as the

secession of the Americen States is now.20

The retiring Senior Trade Commissioner of Australia to New Zealand, fresh from business
seminars in all Australian States, reported keen interest in the agreement and in its
implications for trade between the two countries.2] One N:w Zealand report of these
Australian business meetings suggested that 'political unity with Australia now looms as a
real possibility, and perhaps sooner than & lot of people have thought possible
hitherto'.22 CER was merely tlie catalyst which would create an impetus from the
Australian side. The provisions involved 'a three step logical progression that starts with
trade, moves to: brosder economic harmony and finally encompasses some form of
political unity‘.23 Such developménts were declared now to be inevitable'. However, Mr
JD Anthon'y, former Australian Minister for Trade and the Australian 'godfather’ of CER,
cautioned sgainst moves that were too swift, lest people be frightened off. Dr David
Thomas, in a"spécially commissioned economic analysis of CER, eoncluded:

Given the history of free trade areas in most parts of the world, it appears that
countries which lack sufficient commitment to enter into wider policy
harmonisation than a free trade area alone are unlikely to be successful in the
overall process of integration ... The second step bevond the commodity market

integration is a so-called currency union, 24

Amidst all this euphoria, words of ceaution and even opposition have been
voiced, The Chairman of the New Zealand Planning Ceuncil, Mr lan Douglas, suggested
that the CER Agreement had 'little to offer either Australia or New Zealand'. Its value
would lie in its possible simulation to économic growth and to the reduction of protection
and the revision of attitudes in both countries.25 From the treaty, Australia would
secure progressively greater aceess over 12 years to a market less than one-filth of its
own size. 'It is not really the stufl of economie revolution’, Mr Douglas concluded. New
Zealand for its part stood to gain more. But given already low trans-Tasman tariffs, 'the
scope for spectacular gain overall is not really appsrent’.26 Mr Douglas drew attention
to the poor perfermance of Australin snd New Zealand in comparison to competing
economies, particutarly in the Asigsn region. He also pointed to the comparatively poor
performance of members of the European Communities 'whose inward looking approach
has generated appalling economic waste'.27 For Mr Douglas, the main significance of
CER was no short-term rapid growth in trade, let alone an important step to economie
and political union. Far [rom the 'vision splendid', CER was simply & modest contribution

to a 'less protected environment'.28




-

Al the same time as this speech, Mr Bruce Rampton, Secretary. of the New
eaiand Overseas lnvestment Commission, warned that Australia’s restrictive [oreign .
1;w65tment laws could lead to the development of friction. This prediction in May proved

accmate The New Zealand Prime Mmlsters comments on the subject in Australia were
harp and criticel2® The present coniroversy about Australian investment in New
Léaland illustrates the fact that even in the field of remprc}cal economic arrangements,
Australia and New Zealand siill have a long way to go.30 Mr Muldoon wants New
ealand investments to have a special status 'in the spirit of closer economic relations'.

.h-e argues that Austrahan policies on forelgn mvcstment should be reviewed ‘in the

or_-ltepg_t of CERW.3! The Australian Treasurer, Mr Keating, argues that Australia’s laws
pb';icies are non-diseriminatory and consistent with international obligations, including

_},‘ln_crl“(g[‘A‘CATT, which prevent New Zealand investments being treated more favourably than
“those of other countries.32 The reality seems to be that since 1975, of 394 investment
'gfoposais from Mew Zealand, five only have been rejected.

Just the same, on both sides of the Tasman there would probably be sympathy
_for the eall by the General Manager of the Bank of New Zealand when he urged Australia

"to_recrard New Zealand compames wanting tc invest in Austraha as less forelgn‘ than
"apohc&nts from third countmes 33 vet ’fonegn‘ in Iaw they undoubtedly remain. This
controversy puts the current level of achlevement of CER into context It represents only
8, sman step. But it is the ‘psychelogy’ of CER, and the lono‘—term prospect that it opens
up, that may prove most significant for the future. Expectations are raised. In difficult
economlc times, two transplanted Enghsh-—speakmg European cultures Emd themselves in
the bouth Pacifie with faltering economies, uncertain markets and growing competition
from more efficient economles to the North. The situation has economie, even political
warnma's for us. The resolutmn of the geo—pohtlcal and econom:c issues is for others pis
trade fonows the flag, the law and its institutions follow trade. Against the background of
the development of CER and the prospect of pressure for hermonisation of laws governing
trade across the Tasman the issue ]S now raised as to what rules and institutions could
and should be developed to service the closer economic relationship. On one view of the
comments _cited above, the CER Agr‘eement is unhkely to have a dramatic impact on
trade between Australia and New Zegland, at least in the short run. On another, we should
be lifting our sights to consider the way in which closer economic relations will require
political adjustments to ready the two countries for federation or some other form of
union. Giving full weight to the scepties, and indeed the opponents of CER34, it seems
at Vleast safe to 'éontemplate a steadily rising trade in goods und services between
Australia and New Zealand. In such trade, disputes will inevitably arise. They wilt arise
over contractual matters, ' most -matters ol fact.



But they will also arise over légal questions : compliance with differing laws on trade
practices, eorporations, investment, texation and choiee of law. They will also arise over
machinery matters, particularly service and execcution of judgments and other process.
Although these matters have peen postponed as 'second generation' issues, it seems wise,
because of their complexily and sensitivity, for lawyers and others to begin planning for
the future.

(In Australia and New Zealand, the CER Agr;ement coincides with what appears
to be the likely demise of the one interjurisdictional court that links the two countries,
the Judicial Committee of the Privy Council. The prospect of growing interjurisdictional
legal issues for resolution coinciding with the termination of & neutral interjurisdictional
forum for their resolution, natyrally concentrates the attention of those planning for the
future upon the possibility of 5 sybstitute. |

THE JUDICIAL COMMITTEE QF THE PRIVY COUNCIL

Australian &ppeals, The Judicizl Committee of the Privy Couneil was
constituted by Imperial statute in 1833 &s a development of the ancient right of the
sovereign, as the foutain of justice, to dispense justice in his Council.35 The Australian
colonists were ‘SUSPiCiOUS ol & ¢ourt, on the other side of the world, manned by judzes with
little or no knowledge of the harsh and special conditions of the colonies and considered
likely to be sympathetie to English rather than local interests. For this reason, the
Commonwealth Bill of 1891 provided that the Federal Parliament of Australasia might
require that any appeals hitherto allowed from the colonial courts to the Queen in Council
sheuld be brought to & Federal supreme court whose judgments would be final. The
possibility was retained that the Queen would have some power to grant leave of appeal to
herself 'in any case in which the public interests of the Commonwealth, or of any State, or -
of any other part of the Queens Dominions are concerned’. At the Adelaide session of
1897, appeals from the States courts direct to the Privy Council were to be abolished
altogether. The only notable supperters of the Privy Council appeals at the Melbourne
session in 1898 were those who spoke to petitions from Chambers of Commerce and

Manufactures and other associations representing mercantile interests.36

The Imperial Butht;rities objected to the moves to limit Privy Council appeals.
They actuslly deleted the clayse from the Constitution altogether. Australian delegates
finzlly persuaded them to accept a compromise éxcluding Federai constitutional nppeals
on so-called inter se questions, without the certificate of the High Court of Australia.
Furthermore, the Federal Parliament was empowered to make laws limiting the matters
in  which leave might be asked for appeal to the Privy Council.3?




sive Federal Governments, so that now no case might be brought on appeal [rom the
urt of Australia to the Privy Couneil, nor any case in a State court exer_ci'sing

ljgri_sdictionﬁs

‘During the Fraser admiqistr&tion, a meeting of Federal authorities and all State
iers.on 23 June 1982, agreed to the final severence of all remaining appeals to the
ial Committee of the Privy Council. Federal Attorney-General Peter Durack
ceded that the Judicial Committee had made 'notable contributions' to Australian
"p:_rudence over the years. }iowever, he said that its lack of familiarity with modern
"tr.a‘lja:_l society and its laws was a ‘fundamental drawback' to & continuing place for the
Couneil in the Australan court system.39

s This achievement of Federal/State consensus followed an earlier attempt in
8 when thé New South Wajes Parliament tried to proceed unilaterally to abolish Privy
'o_uncil-appeals.- The legislation was in.the form of a request to the Australian Federal
liament to consent to legislation under section 51(XXXVID) of the Constitution to
fer relevant powers on the New South Wales Parliament which, at federation, were
reised only by the British Parlkament. Aftorney-General Durack took the view that
leo_nial anomalies should only be removed on tihe basis of & uniform approach. Hence the
i'rﬁportance of the Premiers' agreement in June 1982, It {ell to Senator Durack’s successor,
'.'-Attorney—General Senator Gareth Evans, to take the request for the termination of
'~'.{¢__r:r_=gin1'hg State appeals to the Privy Council to London. This he did in July 1983,
ggpowing discussions with British colleagues, Senator Evans announced that appeals [rom
_ &].1 State Supreme Courts to the Privy Council could ‘end by Christmas (19833740 some
:-_»gpubts' that this timetable will be cbserved have now been expressed, ir the light of more
‘..r‘ec_pnt events, including the decision.of the _High Court of Australia in the Tasmanian
.Dams. But there does seem to be recognition.at all levels in Australia, ineluding in the
State judiciary itseif, that special problems for the integrity of the legal system are posed
by having two ultimate, authoritative courts of final appeal for the one country. That is
the position in Australian at present, at least in non-Federal matters. It leads to unseemiy
efforts of competing litigants to take large cases to competing courts of appeal.4l



The moves to control, limit and ultimately abolish Australian appeals to the
Judieial Committee of the Privy Couneil reflect some of the same concerns evidenced in
the more recent New Zealand debates. But they also rellect the special determination of
8 Federal country to preserve the inherently political determinations involved in the
interpretation of the Federal Constitution, not only to local judges, alert to loecal
conditions, but also to lawyers brought up in the specially sophisticated intellectualism
and legalism of a Federal polity.42 Furthermore, in Australia, there is and has been
since federation, a second appeal tier. Dissstisfied litigants can have points of law
determined by & Full Court or Court of Appeal of & State 2nd then, il the necessary
preconditions of special leave, leave or amount at stake are satisfied, reviewed for a
second time in the Federal supreme court, the High Court of Australia. Australia's moves
to abolish Privy Council appeals are instructive for New Zealanders; but they are not

determinative of the New Zealand debate.

New Zealand appeals. The vestigal retention of Privy Council appeals from .New

Zealand has lately agitated public discussion of an issue that, until a decade ggo was little
more than 2 hardy perennial of academic texts and law conferences. A 1967 work on the
development of New Zealand's constitution questioned whether the disappearance of this
‘outside tribunsel’ would be 'a great loss'.43 The prospect of maintaining the generzl
uniformity of the common law hav;ing receded with the decline of the jurisdiction of the
Privy Couneil, the conelusion was offered that the likelihood of the revival of the Privy

Couneil was remote and proposals for a substitute, too late:

In New Zenland the existence of a right of appeal to the Privy Council is
certainly valued by some large financial and commereial organisations,
including those having close connections with the United Kingdbm and, partly
for emotional reasons, by the legal professibn as a whole. There are becoming
heard, however, some voices of dissent which-doubt if the power of an outside
body, however wo:-!'thy of respeet, to determine finaily the law of New Zealand
is warranted by ‘either the status or the needs df this country.44

Those with long memories remember the dem{eaning, and partly misconceived,
eritieism of the New Zealand judieiary offered by the Privy Couneil in 1903 in the case of
Wallis v Solicitor-General for New Zealand.45 By 1969 the Ausltra'li.an Chief{ Justice, Sir
Garfield Barwick, was being invited to speculate ;m a regional court of appeal in

substitution for the Privy Couneil in this part of the world4® and by 1972, Mr Justice
Haslam was leading discussion to defend the impeiﬁal tribuna! against the growing
numbers of - sceptics,47




.. of the New Zealand courts and .rule of law were 'ong dnd securely
ed' 49 The New Zealand Court of Appeal was 'perfectly capable of acting with
4s principled final tribunal of law'. 50 Furthermore, the highest English
hac} neither shone as o law reformers nor did they pmwde clesr and unambiguous
t‘o'rmportant questions of law.51

-.In 1978, a past President of the Court of Appeal expressed the view that until
he‘New‘Lealand Court of Appeal was free to act in a completely autonomous manner, it
culd-rot "effectively adapt New Zealand law for New Zealand conditions.?2 Qther New
éaléndérs: began to express the view that the appeal to London was inconsistent with the
‘ii‘t'ibna_lf.'idénti‘ty“and’ that it was important for the New Zealand law "to be firmly rooted
fthe New Zealand and Paeifie context!,33 .

=%+In 1978 the .Royal Commission on the Courts examined the issue - of Privy
-Couneil appeals, although the actual issue of whether such appeals should be abolished
with-cutside the Commission's terms of reference. Tt decided to summarise the arguments
both'for and against retention,- acknowledgmg that there were meritorious points on both
sidesié: . ‘

Bearing in mind that, taken overall, the éxistence of the right of appeal to the

- Judieial Committee has been of real value to-the development of New Zealand
o+ jurisprudence, we are of the opinion that this' right should not lightly be
-aboelished, and that the sole eriterion must be whether abelition of such appeals

would be beneficial to New Zealand's judicial system in the wider sense.53

Attention to the apparently extrsordinary phenomenon in this post-Imperjal ‘world of
taking sometimes highly sensitive-and eontroversial issues‘of great local mement to a
group of elderly gentlemen in London, usually drawn from England and often with no
knowledge of the local scene, came into recent public focus in New Zealand largely
becauss of the unexpected'decision of the Privy Council in the Samoan. Citizenship

case®¥, and the leave to appeal granted to the former Mr Justice Mahon arising out of
his Rayai Commission's inquiry into the Mount Erebus plane disaster. To defenders of the
appeal to London, these cases vindicate the present system. The very existence of the
appeal  'keeps the minds of New Zealand judges well sharpened.??



According to Mr Paul Temm QC, with such a small population it is inevitable that sccial
and other pressures would be produced from which the New Zealand Court of Appeal could
not be fully immune. Appéal to London gave New Zealanders pccess 'to the world's top
judges’. On the other hand, the Minister of Justice, Mr McLay, who once favoured
retention of the right of appeal, hes now come to the coneclusion that it should be
abolished, though only after a full public debate. Mr McLay summarised the arguments
with [airness and elarity. Quite apart [rom the issues of sovereignty, cost and the dignity
of New Zealand judges, there was the reverse side of Paul Temm's coin. New Zealand law
~ ought to develop freely to suit local conditions. The availability of appeals to the Privy
Council has tended to inhibit that process because of the ultimate tendency of its
judgments to be made sgainst the buckgrou::d of social developments in Britain - itself a
changing society because of its multiracial problems, economic difficulties and growing

association with the Jaws of the European Communities.

Mr McLay cited figures indicating that the actual number of New Zealand Privy
Couneil appeals is small. Since 1960 there have been 32 New Zesland appeals to the Privy
Council. Ten of these were allowed and four were awaiting hearing at the time of Mr
McLay's speech in February 1983.58 mMr MeLay peinted out that following the Royal
Commission on the Courts, the New Zezland Court of Appeal had been incressed from
three to five judges, is operating effectively and 'has the necessary professional and public
confidencetS? In June 1983 Mr ‘Muldcon added .his voice to the controversy. He
predicted abolition of Privy Counci] appeals; but not overnight. He was :

cognisant that a number of cases where a lack of familiarity with social or
historieal aspects of this country either produced, or could have produced,
faulty decisions from the committee. But as with most constitutional issues,
progress | believe is best made slowly. Bearing in mind that the time may come
when appeals to the Judicial Committee cease,. any intervéning period should be
used to structure our court .syst.em to enable the best possible appeliate system
to be introduced.50

As is so often the way in debates about law reforms, there has been remarkably
little .analysis of the direet and indirect impact of the Privy .Council on outlying legal
jurisdictions. Its declining jurisdiction has left New Zealand as its leading customer, along
with Hong Kong, Malaya, Singapore, Fiji, 2 few West Indian mini-nations and & diminishing
band of island states. Scholars in the United States, fascinated by this international
agency and perhaps more dispassionate about it than we can be, are now beginning to
write of its role and effect. In 1977 an interesting analysis ol its functions between 1833
and 1971 was offered by - Dr L P Beth.61




Hg-concluded that its decisions 'seem to have been one of the more important means of
kesping the empire intact'.62 He analysed the caseload. So far as New Zealand is .
_,.‘_ni:'c_»,'rhed,"‘he concluded the Privy Council’s influence on the development of the law in
. New, Zealand was not as great as in Australia.63 This conclusion supports the comment
: of. Mr McLay that at least in recent times, only four of its decisions 'might have actually
$ad -a profound influence on the development of New Zealand law'.54 Fortunately, Beth
has taken the trouble to analyse the tendencies of Privy Couneil decisions over more than
a century. In federations, the statisties are given on the decisions that favoured the
Sentré ‘and those that favoured the states.. As for other cases, analysis is offered of
“gppéals upheld and disallowed by different countries and decisions which favoured
“government intervention and those that’ favoured laissez-faire. The conclusions are
“surprising. The reversal rate, overall was 'far higher than one would have.expected' though
ifhere is 4 degree of pericdieity.65 Fernaps the most signifieant 'finding' is that the rate
‘approximates 50% in private law cases where the Privy Council was able to exert
‘maximum impact on.the development of social and economic institutions, 'a position of
“whieh it has epparently taken [full adventage'.t8 Its early influence on Canadian and
Australian constitutional law is deseribed. as ‘enormously significant’.67 On the analysis
of the cases, Beth conciudes that the Judicial Committee [ostered and maintained the
‘development of Iaissez—faire economic values.88 Special criticism is reserved for the
tendenecy to hide decisions relevant to social and politieal issues in 'inarticulate major
-premises’ — a tendeney blamed on the 'prevailing efforts of legal education in the United
‘Kingdom- and- Commonwealth countries ... [which fall] far short of giving the legal
‘decisidn=maker *the broad training in the social sciences that is necessary in handling
complex public law issues.6? However that may be, the conclysion on the analysis of
the New Zealand appeals is that: ’

The Privy Council contributed little to the development of the New Zealand
Constitution, -although the cases are more recent and seem to Involve more
-significant questions -... But. probably .the most significant influence [rom
England is not specifically attached to Privy Couneil decisions directly
applicable to New Zealand, It rests instead on the doe trine, apparently [ollowed
rigidly,. that all ‘Privy Couneil decisions (even those from other jurisdictions)
-must be followed in New Zealand ... Such a doctrine means that the twists and
turns of English legal developments are likely to be reproduced in New Zealand
‘without regard to differences in local needs and desires. Whether such excessive
attachment to the home couniry will survive the locsening of the ties of
Commonwealth preference remains to be seen.’D



1 have quoted at length from DBeth's article because it has the merit cl:offering comments
on the basis of an analysis of -many -cases.7l [t represents the ebservations of an
outsider, but one brought up in the common law tradition. The comments are obviously
relevant to the continuance of the Privy. Council. But they are equally pertinent to any

interjurisdictional alternative.

NTERJURISDICTIONAL NEEDS

i recapituiate the ‘point regehed in this paper. A hundred years ago Australia
and New Zealand neariy drifted into politicel union. It seemed a naturel thing [or the two
English-speaking Antipodean dominions. It ‘came close several times. But political union
was not achieved and the growth of separate 'sovereignties makes the achievement now
-more difficult. The two countries have econtinued to enjoy a ‘special relationship'. It has
been cemented in war, in common loyalty, in defence arrangements and increasingly in
trade agreements. The CER Agreement is the latest trade arrangement. Though opinicns
-differ as to its likely efleet, it seems probable that it will lead fo much increased trade,

particularly in time, Perhaps in due course it may lead on to other things.

Increased trade will inevitably meen increased pressure for harmonisation of
laws and calls for an acceptable, mutually trusted means of rersolving the inevitable legal
disputes that will arise. As to harmonisation of laws, there have been two recent
developments of importance. The first is the clarification by the High Court of Austraiia
of the power of the Federal Parliament in Australia to enact Federal laws in matters of
international concern, relying on the ‘'external affairs' power under the Australian
Constitution.,72 The Federal Attorney-General has also announced his intention to
establish a National Uniform Law Reform Advisory, Council.73 This will provide an
institution, to complement the Standing ,Committeé of Attorneys-General and to assist in
the development -of uniform State laws where there is no Federal power or where it is
preferable to proceed with the conecurrence of the States. The New Zealand Minister of
Justice regularly attends the meetings of the Standing Committee. Representatives of the
New Zealand Law Reform Committees were present when the Australian Law Reform
Agencies Conference upanimously supported the proposal for the Uniform Law Reform
Council.74 Just as New Zealand &5 alweys invited to send representatives to the Law
Reform Agencies Conference, it may be expected that New Zealand will be invited to
participate in some appropriate way in the new nationzl Uniform Law Reform Advisoty
Council, If new institutions and enhanced constitutiom_al power [acilitale the capacity of
Australia to ftreat with New Zeasland as a single jurisdiction for the purposes of
hur monisation of at least some areas of Aus.tralian law, there will remain important areas
of divergency and uncertainty arising from the simple fact that much of the private law in

Australia is the legal responsibility of the States.



&s will'inevitably arise requirinrr authoritative resolution by courts of ,
A: on of the utility of some form of mterjunsdlctmnal eourt to address |
cxdes exactly w1th the final moves in Ausiralia to abolish Privy

vy Counecil in linking the Australian [and by inference, New Zealand] legal

:the English judicial system, centred in London with its developed expertise,

¥y in business law:

l*iél"'fc;rcibie hitching of the legal system of a small State to -one of the great
1 systems of the world has provided stimulus to us ... That leadership would
have “operated anyway without the existence of the Privy Council, but'its
‘eéxistence guaranteed its sucecess ... In a relatively provincial eountry {though
éry titigious) such as Australia, the tendency to lapse into self~satisfaction has
been ‘restrained by the continual presence of a major legal system, not as a

istant exemplar, but as a continual force for change.?3

h;i-tever view is taken of the 'objective’ value of Privy Counecil appeals -~ including in
& Australian/New Zealand relationship following CER — the politieal reality must

d. Australia is moving fast, with general political inanimity, to terminate the
Bifig ‘appeals. It seems likely thet New Zealand will also terminate appeals, in due
'Ti'félzef'bre, the prospect of reviving the Privy Council as a useful meehanism for
_e,men"f of trans-Tasman legal disputes is a pipedream. If it is intended as a 'Second
ralio'n" issué of CER'to explore an interjurisdictional court, we must look elsewhere
e Privy Council in London, A number of alternative pDSSlblhtles have been
in recént years and these will be explored. But first, it may be useful to list the
: t_lons that should be kept in mind in designing any trans-Tasman court. These

ide rations include the following:

1) Mationalism. This is the natural desire of a cdmmunity to want its own laws and
. its own lawmakers, law enforcers and law interpreters. In part, it is a coneern
with the niceties of sovereignty, the dignity and suthority of municipal judges
and the termination of historical relies of a faded Empire. In part, it is simply
the removal of a legal oddity'?® by which decisions affecting rights and
duties in one country are made by judges far away, having an entirely different
lifestyle and inadequate knowledge of the mosaic of local law, local legal
idiosynerasies and  the spécial needs of the local legal system.77



(2)

Corstitution.79

personalities, controversies and pressures. Whilst this view of the law as a

Any transjurisdictional eourt involves some loss of local sovereignty. The
prospect of loss of sovereignty on the part of the Aust_ralian and New Zealand
Parliaments is clearly under contemplation in CER. Different countries will
ségk to'preserve particular aspeets of sovereignty. Thus, the Chief Justiqe of
Fiji,. discussing a transjurisdic;cionul eourt for the Pacific, contemplated the
exclusion of the title to netive land.78 Just as Australia, in 1901, sought to
limit Privy Cou.-eil interference in the central Federal issues ol the Australian

Social responsiveness. Another consideration, closely allied with the last, is the

eoncern that the law should not be seen as entirely value neutral and divoreed
Ifrom the society it serves. As long age as 1936, Lord Denning, in robust
language, acknowledged the need for adjustment of the common law of England

to the eonditions in the multitude of countries which have adopted. it:

7I-t has many principles of manifest justice and good sense which can be
applied with advantagekto people of every race and colour el the 'wor]d
over; but it has also many refinements, subtleties and technicalities which
are not suited to other folk ... In these far lands the people must have a law
which they understand and which they will respect.ﬂu

Some acknowledzement of the need for awareness of leeal conditions was made
in the invitation to other Commeonwealth judges, increasingly in recent years, to
sit as members of the Judicial Committee of the Privy Council.Bl But the
majority, indeed the overwhelming majority, always remain English Law Lords.
The result is an institution which places a very high value on 'rigid conformity
to English legal practices and values.82 This was initially suppcfted as a
contribution to uniformity of laws throughout the common law world. But with
the decline of the Privy Council's jurisdiction, the system is now supported as
providing neutral, independent solutions to legal problems divorced from local

'serene oly_m_pus'83 has many supporters within the legal profession and in the
general community, it is lately being questioned. The Chief Justice of Fiji, for
example, asled &t the Fifth South Pacilic Judicial Conference in 1982 :



el
.

-.. [W]hat kind of justice are we searching for? One is that of high quality’ in
"the sense of rigid conformity to English legal practices and values? Or do
we' seek the kind of judgments that are firmly rooted in the Pacific context
where judzes are attuned to the customs, conditions and the way of life of
the people they are judging? It does not follow that the greater the
measure of detachmeni the better the quality of the judgments, as
detachment could very well breed an inability to understand the local
conditions, as values, customs and culture differ from soctety to society;

nor.does ignorance guaraniee objeetivity.84

Eeonomic interests. It has been suggested that the Privy Couneil’s function was

partly to protect the commercial interests of Imperial investors in the far-{lung -
colonies of the United Kingdom. Some analysis of the decisions of the Privy
Couneil supports the notion that the Judieial Committee [fullilled this
'expec_tat_ion85. Of course, its judges may have done nc more than to reflect ~
-'_tl"nia economic 'phiiosophy of English leaders of the day. Many writers have
pointed .to the entry of the United Kingdom into the Eurcpean Communities as
an additional reason for abolishing Privy Council appeals.86 Some ground this
-~argument on the likely divergence of the Engiish commen law from that of the
-0ld 'Corh,monwealth. One writer even suggested that Australia and New Zealand
rﬁight become ultimate guardians of the eommon law grail.87 However that
may.be, where commercial matters are involved, decisions, even on legal issues;
gan:éémetimes be influenced by attitudes to economic and social policy. The
complaint voiced over more than & century concerning the economic
nationalism of the Privy Couneil can just as readily be directed at any
substitute transnational court. So long &s we have human justice, judges will not
be immune from their attitudes. In commercial law matters, those attitudes can
-sometimes affect the outcome of the litigation.

Uniformity : does it mattier? Much of the argumentation in favour of a

transnational court has been grounded in the assumption that uniformity of the
common law and of the interpretation and enforcement of statdtory law is
desirable and best attained through a single court at the apex of the judicial
system. Dr Finlay questioned these assumptions.88 In any case, he pointed out
legislation is now the hallmark of all common Alaw counteies and will
increasingly replace broad common law principles by detailed statutory
provisions inevitably differing from one jurisdiction to another.89 Sic Robin
Cooke, in his recent paper to the 22nd Australian Legel Convention, wrote that
it was no longer 'rationally arguable! that there is only one common law — even

in those Commonwealth jurisdictions whose starting point was English law.



'Heroically loyal judicinl efferts', he deeclared, have failed to hold back the
inevitable. tide of disparity'.90 In proof, he offered numerous illustrations, -
whilst acknowledging the instruetive value of access to the 'restrained

creativity' of judges throughout the commoen law world:

Springing from the same source, to which we all pay homage, the common
laws of the countries [of the Commonwealth] ... have already diverged
significantly. They will i'nevitably diverge more. In that sense unity and
uniformity as gosls are largely obsolete. What can replace them is a
determination to make the most of one another’s work and experience : to
fashion the best national systems we can with the help of reciproesl

stimulation.91

(5)  Who judges? Until now, in the Privy Couneil, it has been the Law Lords and
other high Commonwalth judzes who have manned the interjurisdictional court.
But if any mew court were to be formed; who would be the judges? Who would
seleet them? Would they be chosen in proportion to populations? Would there be
a choice not based on the highest legal skills above but on representation of a
particular jurisdiction? Would this diminish the overall technical and
intellectual quality and wouid that be too high & price to pay? At present, the
overwhelming costs of providing the facility of the Privy Council is borne by
the United Kingdom.92 The costs of any substitute would almost surely have
to be found elsewhere. Yet such costs eould be offset ageinst the high marginal
expense of taking lawyers to London given the plain disinelination of the
Judieial Committee ever to sit elsewhere,

+

(6) Defining the limits,” If it s suggested that a substitute transnational court

should have only limited jurisdiction, either by excluding some matters {such as
constitutional, human rights or customary law disputes) or by ineluding only a
‘limited area of jurisdiction (sueh as trans-border eommereial cases or eommon
custoris, tax exchange or corporate cases), issues arise which .are only too
painfully known to those familiar with the Australian courts' system. Observers
of the Australian scene will be aware of the vigorous debzte which has occurred
in the past few years concerning the respective jurisdiction of Federal and
State courts.?3 Constitutional amendments are under consideration. Other
solutions are also being suggested. The inconvenicnee of jurisdictionsl disputes
arising from establishing courts of limiled jurisdiction is becoming increasingly

eleer in Australia. It stands as a warning to other countries in the region.$4



5le judges. A further consideration is the availabity of sufficient judges

eal level In 1969, Chief Justice Barwick talked of the workload of the High
‘Cgugt_‘ of Australia as between 50 and 60 [fully reascned judgments a year.99
Despnte the establishment of the Federal Court of Australia, a step taken partly
to- éa'sé the workload of the High Court, the pressure on that court has
.cc;;i'ti'.nued to mount. Recently, it proveked Mr Justice Deane to eomplain fhat
.';e‘ téount was Wurdened and over-burdened.96 The New Zealand Royal
E Cdn}'n{i-ssion on the .Courts also commented on the limited number of persons
avallable with appropriate talent to serve on an ultimate appezl court.97 1t
.-ciahimed. that this was a specinl problem for & country like New Zealand with a
shéﬂ population. But it is equally a problem in Australia, if the high quality of
‘ angiysis and reasoning expected of our appeal courts is to be maintained.

" should be drawn is the possible desirability of a second level of appeal. Chiel
._J’i‘is_ti.cé Barwick, reverting to the history of the Writ of Error, suggested that
the catmer consideration that was possible on g second appeal, was
desirable.98 It allowed a degree of dispassionate examination of the case and
oné that permitted a full consideration of policy concerns that might not. be
feagible at an intermediate appeal level. He pointed out thet, in the case of
Australia, the problem of a second tier apbe&l was solved by the facility of
State appeal courts.99 Abolition of the appeal to the Privy Council would,
wi{hdut more, deprive New Zealand of the second tier, Yet some commentators
have doubted the need for such an expensive luxurylO0, especially if it
involves appeal to London which few iitiganw can afford. Others have pointed
out that some appeals from the Australian States can proceed from & single
judge direct to the Privy Council, amouniing effectively to only one tier of
appeal. 101 Others have suggested reconstuting a Full Court of the High Court
of New Zealand, abolished in 195§ when the‘ Court of Appeal was
established.102 Others have simply concluded that however theoretically
desirable, the disadvantages of London are outweighed by the advantages of
confining appeals lin New Zealand to the Court of Appeal and thereby releasing
that court from the inhibitions and restraints inevitably involved in a possibility

of Privy Council review.

[ @ppropriate quality to sit in any transnational court, whether at a trial or

" Second tier? The final consideration of a genergl character to which attention



Doubtless other considerations eould be mentioned. Criteria for the reform of '
the court structure are admirably stated at the Deginning of the consideration of the
subject by the New Zealand Royal Commission on the Courts, The seven considerations
mentioned were : Suitability to conditions in New Zealand; economic feasibility; service
to the publie; preservation of the independence of the judiciary; the best use of judicial
and legal talent; simplicity and efficient administration.103 To some extent these

¢riteria overlap and complement my own.

"UIf it is desirable to establish interjurisdictional machinery for resolving
interjurisdictionai legal problems, it is suggested that these criteria should be kept in
mind. The balance of this paper will address the various options that have been proposed.

For convenience, [ list them:

(a) reconstitution of a South Pacific Privy Council; )

{b) conferring transnational jurisdiction on the High Court of Australia;

(e) establishing a general South Pacifie Court of Appeals;

{d) ereating & special trans-Tasman Commereial Court; and

(e} f{less boldly) exploring other practical and maechinery -provisions short of

ereating a court.
OPTIONS

Regional Privy Council. The history of the Judicial Committee of the Privy
Council is a further case of lost opportunities. When Post War independence came, $0
rapidly, to the countries of the Commonwealth of Ngtions, no real effort was made to
modifly the judicial institution of the Empire. In part, this was probably out of recognition
that the former colonies, like Canada, would probably'withdraw anyhow, In part, it was
doubtless the result of a consideration of costs. Mostly the inactivity can be explained by
apathy, indifference on the part of the United Kingdom, concern about overseas service of
its judges and the faet that rapid international air travel arrived just too late to inspire
the thought that this interesting transnational court could be reformed and saved. It is not

as if the idee was never promoted. One alter another of the leading' colonial judges
suggested the establishment of an altérnative court for the new Commonwealth. An early
proponent in the 19405 was New Zealand's Chief Justice, Sir Michgel Myers.104 In 1985,
at the Commeonwealth Law Conference in Sydney, a paper was presented on ‘'intra
Commonwealth judieial machinery'.105 It proposed a new ‘Commonwealth Court of
Appeal to replace the Privy Council and the House of Lords. The idea did not find much
favour. It seemed unlikely that the United Kingdom would-take the necessary step of
finally subordinating its judieature to a truly international Commonwealth court.
Furthermore, the new Commonweglth countries, freshly independent, were, for the most
part, unenthusiastic. The New Zealand Attorney-General, Mr Hanan, weilcomed the =
proposal. .




Zealanders considered the notion 'too much behind its time'.!06 Chief
revenled in 1969 that he had urged the United Kingdom o alter the rules -

Council both as to its constitution end venue. For once, however, his

1n‘thesé eircumstances, recognising the unlikelihood of converting the Judieial
fta%f__i"general'cdurt of appeal for the Commonwealth, proposals of & .more

‘ter were made. Generally, these suggested creation of regional courts of
éntiqﬁed‘ below. But drawing on the very English way by which institutions are
'—new needsld? g new idea was ventured & decade; ago for an Antipc:dean Privy
LThe..r_geti-on was advanced as a relatively simple solution to the complex problem
iseri “in' Australia of two.ultimate courts of appeal, Prime Minister Whitlam
¢ Urited Kingdom authorities that an entirely Australian Judicial Committee of
“Couneil should be created to. hear Australian Privy Council appeals.ll0 At
many members (and past members) of the High Court of Australia were
of:the Judicial Committee of the Privy Council and sat from time to time in
Whitlam's proposal did not find favour with the United Kingdom Government.
ason for opposition appears to have been less the division of the Crown's curial
‘ or the division of -the Crown had leng since been accepted) so much as coneern
-progedures for frank amendment of the Australian Constitution should not be
vented: without the participation either of the States or of the people. The [ull
[ this pegotiation have not yet been revealed. It is mentioned here, in the contect
is gq?_g;g because it still provides what (at least in machinery terms) would be the
plest.method of creating a trans-Tasman or South Pacific. court of .appeal of high
ty. The numbers of members of the Judieial Board afe_dwindling in-this part of the
1d- In Australia, of the eurrent High Court Justices; only the Chief Justice is a Privy
neiller, aithough Sir Ninian Stephen and his two predecessors as Governor-General; as
1 as a few retired judges would qualify to sit. In New iealand, there is, likewise, a
dful of qualified judges and doubtless there are one or two throughout the Pacifie.



The difficulties in the way of the proposal remain ‘practical polities’.11
Having taken so much time and trouble to abolish Privy Council appeals end being on the .
brink of deing so entirely after more than a century of talk, it is unlikely that Australia
could be persuaded to return to this distinguished imperial anachronism. It would requife
breathing new life into en institution all but dead, with few currenily qualified personnel.
Even if its jurisdiction were limited to non-Australian regional appeals, it would be
demeaning for countries to submit appeals to a regionsl judicial committee, largely made
up of judges from & country which did not do so. This was always the essential vice of the
Board in London. In short, the proposal to ereate an interjurisdictional court for the Asian
and Pacific common law countries by a convention that such appeals would be heard only
by gualified members of the Privy Couneil in the region, is an idea whose time has passed.
If there hag been the imagination to create such a court even 20 years ago, it might have
flourished. It could have made a significant contribution to harmonisation of at least some
common law prineiples in the region. For various reasons it did not come about. Unless the
idea is now adapted end refurbished for the micro states of the common law in the

Pacifie, it seems unlikely to get very far.

Using the High Court of Allstraﬁa. A second possibility m.ight be to confer
jurisdietion to hear transnational appesals upon the High Court of Australia. The simplest
way this result could be achieved in relation to New Zealand is probably the reversal of &
century of seperation through final entry of New Zealand into the Australian [or
Australasian] Commonwealth. As has been said, the Australian Constitution contemplates

that New Zealand may become a State. Section 121 of the Constitution affords the
Australian Perliament execlusive authority to admit new States.112 An act of generosity
— possibly an effer to admit New Zealand as two States -- is probably needed if this brave
idea, so natural and rational, is ever to come to pass. On federation it would plainly be
necessary to enlarge the High Court of Austrelia [or Australasial to inelude, say, twe
additional.justices from New Zealand. The Australian Constitution places no limitation in
the way of such enlargement and there is no doubt that the court could be greatly
strengthened by the appointment of two eminent New Zealand justices. Federation under
appropriate 'terms and conditions'l113 would resolve the transborder legal disputes for
there would then be an ultimate court of appeal with full authority . throughout Australia
and New Zealand. Section 92 of the Australian Constitution, guaranteeing that trade
between the States shall be absolutely free, would greatly enlarge the access ol New
Zealand primary products to Australia. 114 The legal, political and economic

implications of federation deserve {resh consideration and perhaps CER will promote it.



the interpretation of *harmonised' statutes on tax, trade practices, corporations,

control and the like.. A precedent exists in the little-known provisions of the

independent republie within the Commonwealth, Australia acceded .to the

d-wishes of Nauruan leaders that provision should be made. for that appeal when
a. former Trust territory administered by Australia, gained its independence.

ducing the Bill, the then Attomey—Genérai, Mr R J Ellicott, pointed to its novelty:

- The Bill represents a novel'and significant step in that for the first time the
- High Court will function as a final court of appeal from the Supreme Court of
-~ another independent sovereign country. Generally, newly -emerging countries
--establish their own judieial institutions. In- this case the Ngauruan Government
v took ... the initiative in seeking to-have the High Court serve as the final
- ;appellate court of Narau.115

y Nauru  Act is the only example of the High Court of Austrglia being given. an
: Australian -jﬁr\isdiction. There  are certain constitutional problems with the
Iation. It .is diffieult to reconcile it with any of the categories of appeilate
risdiction contained in section 73 of the -Australian Constitution. Quite possibly, the
igh: Court's jurisdietion is original rather than appellate, in that it arises under a law
ade ‘under the 'external alfairs’ power.118 However this constitutional problem would

ppear to make no.significance difference-in practice. -

Speaking then in Opposition, Mr Lionel Bowen. supported the legisiation but only
the basis that the jurisdiction-of the Australian High Court was not to be seen as
o-colonial'll7, was enacted:-at the specific request of Naurt and eould readily be
_@grmi,n{ed by that country. Mr Bowen pointed to the [act that Papua New Guinea, whose
appeals ran to the High Court of Australia during Australian administration of that
: country, had chosen not to continue appeals-affer Independenge.



So far no appeals have been filed in the High Court of Australia under the 1976

Act. However, in June 1983 a Chamber summons application was heard in Melbourne A
seeking an extension of time within which Lo file & notice of motion to seek special leave
to appeal from & decision of the Chiel Justice of the Supreme Court of Nauru, sitting in
the appellate jurisdiction of that court. A successful appeal had been brought to the
appellate jurisdiction of the S'upreme Court of Nauru from convietions recorded in a
magistrate’s court. The Director of Public Prosecutions-of Nauru was allowed until late
July 1983 to [ile a notice of motion seeking special leave to aﬁpeal to the High Court of
Australia. At the time of thé writing of this paper, no such notice of motion had been
filed. ’

There are, of course, enormous difficulties in suggesting thet, outside
federation, appeals should lie from New Zealand courts to the High Court of Australia,
presently the highest court of: & separate, sovereign country. Whatever the dignity and
reputation of that court, it is éntirely constituted of Australian judzes and would not even
have the advantage, which the Privy Couneil enjoys, of speeially eonstituting itsell with &
New Zealand or other relevant judge to hear New Zealand appeals. There are other
problems including some doubts ahout the econstitutional validity of eonferring an external
appeal on the High Court as such and the oppressive Australian workload about which the
present High Court justices are increasingiy hegrd to complain.llB In thé ease of New
Zealand, with its own distinguisﬁ-ed Court of Appeal and long-established, special legal
traditions, the prospect of submitting appeals to the'High Court of Australia, without

some change of that court's constitution, seems fanciful.

South Pacifie -Court of Appeal. Faced with the declining jurisdietion,
remoteness, perceived unsuitability and great cost of Privy Council appeals to London, yet

desiring the oceasional input of the externsgl stimulation of high intelleetusl quality,

proposals have been made from time to time for a general Scuth Pacific Court of Appeals.
In essence, this is the notion of a regional eourt of appeal for the common law countries
of our part of the world. It was an idea put forward at the Commonweaith Law
Conference in Sydney in 1965 as an alternative to a general Commonwealth court of
appeal, If-the latter was regarded as "too ambitious or politically difficult'l1? the
conference was urged to consider the possibility of setting up regional courts of appeal.
Three models were proposed, namely the East African Court of Appeal, the British
Caribbean Court of Appeal and the West African Court of Appeal. Perhaps it is significant
that each of these courts is now defunct. Slim volumes are all that remain as memorials

to their contribution to common law jurisprudence.




. ‘THe"ided was revived in Mr Cameron's 1970 essay.l20 A South Pacific/Asian
£ Appeal could provide a 'third principal nueleus of development of the common

mparable with England and America'.l2l The only Australian krown to have
ip the idea was the former Attorney-General for New South Wales, Mr Ken McCaw.
grded-by Dr Finlay, he did so only as a strategic move to discourage Prime Minister
’é determination to terminate appeals to London.122 Dr Finlay, being 'realistic
Shou bemg offensive’, questioned the manning of such a court, even allowing that
hans' would predominate. He asked whether such a regional court would be more
roKup of Australian and New Zealand judges 'set up under some nominating formula
érating under another name'. He questioned the need for such & court 'without the
“tal effect of some economic grouping such as a common market which no one has

norested _'lsi:nd' which present eircumstances and trade just could not support’.123

New life was breathed into the idea by the New Zealand Royal Commission on
-our,tg But the chiefl protagonist in recent years-has been the Chief Justice of Fiji.
nguéd"‘“t'he case for a repional court of appesl for the Pacific, principally from the
view of small nation states, set up in the retreat of empire but without the pool

peniéncéd talent needed to -p:'ovide the 'calmer consideration of imporant points’ of
-.yplcai'i‘of a second tier appeal.124 Again, there are many problems, however
cf;gtlca];y attractive the idea may be. They include the difficulties of nationalism and

gignty, the debate about the respective values of dispassionate independence and
};p_ons'iife‘awareness in legal decision-making, the enormous preblems that would arise in

-a_bl‘é‘ ‘ai:propriate personnel and the overwhelming problem of enforcement of orders
he ‘event of dissatisfaetion- with a particular deeision.l23 The conclusion Chief
istice Barwick offered in 1969 still seems apt. As a form of external affairs assistance
5o.fsmaﬁ":—jurisdictions of the Pacifie, it might be an idea ‘worth exploring. But as the notion
-an. éﬁﬁéﬁl from countries with long and established judieial traditions, such as Australia-

find: New ‘Zealand, it hed 'ne chance in practiéa_l politics'.

Trans-Tasman commereinl court, When the bold designs are put aside, is there

gny foom’ fer a special trans-Tasman court with a limited jurisdiction, speciflically

gnferred on it, to hear particular cases of mutual concern to Australia and New Zealand?
v‘oul‘d it be possible to establish a single court of appropriate guthority and neutrality to
_determme appeals? Clearly there would be some advantages in such & court. Specialist

udﬂ'es could be appointed, possibly those with familiarity in cormmereial law, tax and the
“like.



¢

Such a court ¢ould develop its own jurisprudence, It could contribute, by consistent
decision-making, - toe uniform interpretation of 'harmonised' laws, such as are now
contemplated by the CER Agreement. It might even have powers conferred on it directly
to enforce decisions in both countries. In this way, it could reinforce the initiatives being
taken by the legislative and executive branches of government.

The nearest equivalent to such an interjurisdictional court is the Court of
Justice ol .the European Communities, commonly known as the European Court of Justice.
In one sense, this court aets as an interjurisdictional 'eourt of appeal'. However, it is not
truly a court of appeal in the striet sense. It is not possible to appeal to the European
Court of Justice from a decisi_oﬁ of & court in & Member state. Cases come before the
Eurcpean Court in a number of different ways. They may be brought by Member states
against other Member states or egainst the Buropean Commission. They may be brought
by the European Commission against member states. More importanny, for present
purpdses, a court in & Member state may refer a question to the European Court of
Justice under Article 177 of the Treaty of Rome. Relerences under Article 177 are n
major way by which the European Court of Justice has developed the jurisprudence of the
Treaty. A number of English cases have shed light on the reaction of English courts .to
references made pursuant to Article 177.126 So far, English courts have been willing to
make references under Article 177 in appropriate cases. Nor have there been any
noticeable problems about English courts following the decisions of the European Court
of Justice on matters of European law. There remain a number of residual teehnical and
constitutional preblems. However, in general, it is accurate to say that the decisions of
the European Court of Justice have had a significant impaet in a variety of areas of
domestic law in member ccuntries, such as industrial property law, customs law and sex

diserimination law. .

A second interjurisdictional court that should be mentioned is the European
Court of Human Rights. That court i$ established pursuanf to the European Convention on
Human Rights of 1950. Again, no provision is made for an appeal to be brought to that
court from a domestic court in & member country. Cases are brought in the [irst instance
to the European Commission, either by Member states or by individuals. They may then be
brought before the European Court of Human Rights by Member states or by the
Commission itself. Individual litigantis are not, as such, parties to cases belore the
European Court of Human Rights, However, in practiee, their views are put as part of tﬁe
presentation of the case by the European Commission of Human Rights. Decisions of the
Eurcpean Court of Human Rights heve had important indireet eflects upon the municipal
law in member countries, ineluding the United Kingdom. One case which was tantamount
to an appeal, was the Sundav Times . case,




péan Court of Human' Rights held that a decision of the English House of Lords
‘of contempt .was a violation of the European Convention on Human -

) ‘sfw.‘_'_{I-‘_he decision of the European Court of Human Rizhts was instrumental in
: ' ta'tiitory changes to the United Kingdom law on contempt.128 In other areas,
ourt‘S--have been sensitive to the implications of their decisions under the
onvention of Human Rights. However, the European Court of Human Rights is
tly, an interjurisdictional eourt of appeal. ! know of no plan to allow direct
6-that eourt [rom municipal courts. It remains simply a special eourt established
tito-a treaty to operate, effectivgly, as a competitor gnd a stimulus to municipal

n'a limited area of defined, and agreed, jurisdiction.

For completeness, it should be said that there is no appeal from any municipal

‘ i"of the cases involving Iran in the United Siates, by Presidential Order made
F*to ‘the settlement of the hostages crisis between Iran and the United States. The
> "Court of the United States held that the ’transfer' of these cases to an
nal tribunal at the Hague was permitted by the United States Constitution.129

~ Although the establishment of a special and limited trans-Tasman court or
mmereial court would be feasible, pursuant to a treaty, and although precedents for the
essful operation of such interjurisdictional courts exist, numerous problems must be
d;-?Quite apart from the theoretical and practical problems mentioned in relation to
eaflier options, they include, in the case of Australia, the inability to exclude the
nstitutional prerogative review of the High C-ourt of Australia of all Australian courts
ﬂie-probable invalidity of any attempt to create an appesl from any Australian court
‘a'body outside Australia, other than the Privy Council. The High Court of Australia has
eady held invalid a provisiocn which purportedly created an appeal from the high Court
d the Court of Coneiliation and Arbitration in certain industrial matters. The argument
d-be reinforced in the case of non-Australian courts.130 I do not believe that there
iid be any appeal from the High Court of Australia to an interjurisdictional court of

peal without amendment of the Australian Constitution. The record of such ariendment

n the histery of Australian federation is discouraging.



Finally, even il all that was done .was (o create 8 special, parallel court of
limited and particular jurisdietion in commercial or _trade matters, the arrangement
would, in the event of dispute, invite preeisely the same definitional problems as have
arisen in Australia in reeent years in relation to the jurisdiction inter se of the Federal
and State courts.131 It is precisely in these circumstances that it might be expected
that parties would seek the authoritative determination in constitutional supreme courts.
in the case of the High- Court of Australia, the prerogative writs provided under the
Constitution would effectively. transfer the jurisdictional determination inte the High
Court of Australia, thereby subordinating the wished-for interjurisdietional indépendence
t0 the determination, authoritative in Australia at least, ol the highest court of one
Member country only. In this regard, New Zegland's Constitution is more reéadily adaptable
to modification of the court structure than is the written language and specifie design of
Chapter III of the Australian Constitution.

PRACTICAL AND MACHINERY PROVISIOKS

Dual eommissiens, Without taking the uncertain path of establishing new.courts

and associated institutions, there are a number of steps that could be contefnplated_ to
facilitate better legal servicing of the problems Likely to arise from closer economic
relations between Australia and New Zealand. In the context of the courts, one possibility
not to be entirely excluded is that of providing judges of different countries with
commissions to sit in each other’s courts. The notion has some complications but these are’

not insuperable. It was mentioned in.the Royal Commissien on the Courts:

It was suggested to us that by ar‘range'ment with other countries having &
similar common law background, -it might be possible to make provision for
judges from those countries to sit from time to time on the New Zealand Court
of Appeal where their knowledge and expertise would be of value. There are
practical difficulties in such a proposal, we think it preferable for our judges to
continue to have regard to the decisions of eourts in other countries rather than

bring. the judges to our court. 132

The conelusion is eminently sensible. But the idea deservers some further exploration. The
manner in which.the Privy Council {avowedly an interjurisdictional court) invites 'ad hoc’
judges provides a precedent. -Already the issuance  of interjurisdictional warrants has
begun. Mr Justice Stewart, a judge of the Supreme Court of New South Wales, received &
commission as a Royal Commissioner of Inquiry from the Governor-General of New
Zealand, as well as from the Governor-General of Australia and the Governors of three
Australian States.




;-repotl‘rt‘cin aépects of narcotie drug activities in both countries was released
cously in Australia ond New Zealand.133 within Australia, the issuance of such :

1ctxoﬁ.11 Ito;al Commission warrants is becoming more common following the
nqul[‘y__‘ on drugs by Mr Justice Williams of the Supreme Court of Queensland. In
“it v.'_é',s gannouneed in June 1983 that Mr Justice Ludeke, a Dcputy President of
lian Conciliation and Arbitration Commission, had received a commission a5 a
Presid'cr;.t of the Tasmanian Industrial Appeals Tribunal. This may facilitate

n of-in'te_rjurisdie tional Federal/State industrial concerns in Tasmania. Judges of

Adm1tted1y, the issuance of additional cominissions as Just:ces of the- High
£ Austrah& or New Zealand Court of Appeal would prowde spec;ai problems, not
because of the significant constitutional function of the Australian High Court. But
wer level, the possibility of developing a trans-Tasman eourt with judzges holding
sxon: from both countries should not be culed out. I heve always thought that this
dology of reconciliation of jurisdietions is more likely to be {ruitful in the short
at least, than the creation of entirely new courts with the additional problems that

international arbifration. New Zealand, for example, has ratified the

S _(:)f'

:lmeé of arbitration of internaticnal dlsputes. The South P&.CLflc Forum may be one
such body Arlsmn' out of the CER Agreement, a body specific to legal and other d:qpute‘;
ween Australia and New Zenland might in due course be created. Of course, arbitration
n $ome ways nol as satisfactory as authoritative judicial determination. In the trade
nd commercial fields, arbitration has never been as suzcessful in our region as it is in the
-United Kingdom and Nortﬁ America.
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The development of international eommercial arbitration should be examined as an
alternative means for the resolution of &t least major interjurisdictional disputes. Sueh .
voluntary grbitration would have the advantage of avoiding many of the constitutional and

institutional problems listed in this paper.137

Service and execution of process. A very practical contribution to the reduction
of interjurisdictiohal difficulties between Australia and New Zealand could be the
extension of faeilities for the service and execution of lezal process throughout the two
countries. The Australian Law Reform Gommission has been asked to examine reforms of

the service of process and the execution of judgments, Its review is confined to the
Service and Execution of Process Act 1901 (Cth)'and its operation in Australis. The chiel
souree of Federal legislative power in the Australian Constitution only appears to
contemplate legislation with respect to intra-Australian service of process and execution
of judgments.!38 The intra-State situation within Australia may be sufficiently
distinguisheble from the international situation to warrant separate treatment. However, *
it ecould be argued that a more liberal and streamlined procedure should be developed,
both within Australia and in relation to New Zealand, if the latter could be secured on a

eciprocal basis.

At present, if Australian process is to be served in New Zealan&, or New
Zealand process in Australia, resort must be had to the rules of the several courts ol the
two countries. Generally speaking, service out of the jurisdiction is only possible with
respect to Supreme Court process. Aeccordingly inferior courts in Australia or New
Zealand cannot serve their process out of the jurisdiction at all. In relation to the
enforcement of foreign judgments, all Australian States and Territories and New Zealand
provide for the enforcement of certein foreign judgmepts. There are common law rules
governing such enforcement and in all Australasian jurisdictions there is relevant
legislation. Significantly, however, jurisdiction assumed over an absent defendant who is
served outside the foi-um does not appear to be enforceable under present State law either
in the Australian States or in New.Zealand. Thus, if an Australian defendant is sued in a
New Zealand court and the Australian defendant is served in Australia pursuant to the
rules of the High Court of New Zealand, the resulting judgment will not be enforceable in
Australia. Likewise, the judgment of an Australian State or Territorial eourt egainst a
New Zealand defendant served in New Zealand pursuant to an Australian provision for
service ex juris, will not be recognised or enforeed in New Zealand. However, judgments
obtained in Austrakia or New Zealand where the defendant is served within the forum {(or
submits to the jurisdiction} are enforceable in the other jurisdictions. Provided the-
judgment complies with all other requirements, namely that it is fina), for & fixed sum of
money and that enfercement will not contravene local publie policy and that there is no
fraud, the judgment will be enforced.139



e_c;proceil action on the part of the New Zealand Parliament. In the case of
such extension would probebly be constitutionally possible despite the
“the relevant specizl provision of the Constitution by reliance on the

y.of mutual enforcement of legal process need to be considered. The invariable
feommon law and under the [oreign judgments legislation of the Australian States

e' tax and other laws, consideration should be given in both Australia and New
id to.the oractical facility of establishing, out.of respect for each other's courts, a

o1& procedure for the recognition of each other’s process and the_enforcerﬁent of
ftﬁert'g judgments. This is & matter that might be reconsidered when the report of
stralian Law Reform Commission on this topie is delivered in 1984.

Other practical matters. There are many other practical steps that could be

{en to reduce the barriers of inconvenience that exist between the legal systems of
U stralia and New Zealand. First, harmonised laws, so desirable from the point of view of
i.}si'hess and commerce, will not come about by their own motion. The experience of
stralia's painful moves to uniform corporation and securities laws demonstrates the
ficult process of iriterjurisdictional negotiation. The enhanced power of the Australian
éﬁlgament under the 'external affairs' power may f{acilitate the development of
nterjurisdietional uniform law. However, it seems obvious that disparate commercial laws
‘will remain an impediment to trans-Tasman trade, unless something is done.



The position is-complicated by the faet that whilst New Zealand has a single legal system,
New Zealand traders dealing with Australia must aequaint themselves not only with
Federal commercial laws but also with the relevant laws of the States. Accordingly, any
interjurisdietional body for the harmonisation of commercial laws will need to inelude
representatives of the Australian States. The sooner such 'second generation' machinery of

intergovernmental consultation is established, the better. .

Secondly, it has already been mentioned that in Australia the Federal
Attorney—deneral plans to establish a National Uniform Law Reform Advisory Council.
New Zealand representatives were present at the creation. But it will be desirable for the
New Zealand law reform agencies to play an.active part in that body, at least when it is
examining laws of mutual interest, such as the development of uniform laws on

commercial matters or, possibly, service and execution of process.

Thirdly, Eresh .consideration -should be given to the admission of legal
practitioners to practise before the courts in Australia and New Zealand. Because a note
on & 'Strategy for New Zealand prectitioners’ will shortly be published in the New Zealand
Law Journal dealing with this subject, I will not elaborate it.14! In the context of the
implementation of the CER Agreement, it seems appropriate and timely to review the
Admission Rules of the State Supreme Courts dealing ﬁrith interstate and overseas
practitioners as these affect New Zealand lawyers wishing to praetise in Australia. The
recent lberalisation of adrission to practise in Vietoria, without residency requirements,
may provide a ‘springboard by which, pending the more thorough review, New Zealand
practitioners can gain admission in oOther. Australian States, 142 Clearly it would seem
desirable that New Zealand customers having . problems before -Australian courts should
normally be entitled to be represented, with minimum diffieulty, by New Zeaiand lawyers,
whom they know and in whom they have confidence. Similarly, Australian ltigants should.
have a similar facility in New Zealand. The movement of practitioners throughout
Austrzlia is now facilitated by & national right -of audience before Federal courts and
tribunals, The barriers to admission before State courts may need Federal review in the
light of the CER Agreement. '

Fourthly, it is clearly desirable that there should be enhanced contact between
trans-Tasmean legal practitioners and their organised societies. There is already
communication at the level of law societies, Informal, specinlised associations have alsg
been created, including the Maritime Law Association of Australia and New Zealand. It
would be a good thing if lawyers habituelly practising in trade and other matters of
concern to trans-Tasman clients could form & speciel association mot only to pool
knowledge and share experiences, but to provide stimulation to law reform and judicial
reform and an ongoing dialogue about harmonisation of laws and institutions.




" lawyers tend to be very conservative in matters of judicial
. jtd.s.t'as the CER Agreement was Initially signed by satellite, there is no
'1nt.éfju.i'isdictional disputes will before too long be dealt with by
ca;cri‘éns. In Australia, the continental size of the country has already foreed

Strative Appeals Tribunal to deel with certain disputes, including the taking of

CLUSIONS
- Tms paper has reviewed the Closer Economic Relations Agreement against the
krrround o}:‘ the surprising persxstence of the political and economic divisions of
lia and New Zealand. The CER Agreement does not establish any interjurisdictional
1;1_Very Eor the resolution of the Iegal disputes that may be -expected to arise in
sing humber as trade between Australia and New Zeanland grows. The new economic
relatio hnp between the two main Enghsh—speakmo' countries of the South Pacific is
shed at a critical time for each of them. The economy of each faces new and
_1qu1t problems, including significant competition from seemingly more efficient
ntries in the Asian/Paeific region. The time is also eritical because the Agreement has
'gnecl at the very moment when the last vestiges of the one interjurisdictional court

%r‘\_f_med by Australia and New Zealand (the Privy Council) are being terminated in the case

ustralia and seriously questioned in the case of New Zealand,

An attempt has been made to review briefly the moves that have called in
gquestion the Privy Couneil, a remarkable instrument ot Imperial governmenti, whose
contribution for good and ill on the far flung Empire is yet to be [ully explored. A number
of considerations have been sugrested against which any new interjurisdictional curial
bstitute must be measured, The paper then examined the options before us.
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Establishment of a regional Judicizl Committee of the Privy Council to service
the Commonweslth members in the region would be the simplest solution, from the point
of view of its ereation. But the ides, if it was ever viable, is too late by at least 20 years.
Even in the declining days of Empire, Whitehall showed insufficient interest and

imagination.

A further possibility Hes in the use of the Hiph Court of Australiz. That court
hears appeals [rom independent Nauru. By coincidence, the first such appeal s now being
brought. But again, there aré_ problems and the notion of appeals to the High Court of
Australia from the New Zealand Court of Appeal, without New Zealand participation, is
unthinkable, Only Federation provides the solution in the creation of an enlarped High
Court of Australasia. The crimson- thread of kinship may still be there. But there is & need
for more interest in Australia and New Zealand before federation is seriously considered
again. Certainly, it must come from inotives deeper than the resolution of & few )

interjurisdictional iegal eases.

A court of appeal for the South Pacifiec can realistically only be seen as &
facility for developing countries of the region. A speciel trans-Tasman Commereial Court
has some distinguished international precedents. But the difficulties are large and the

probiems in the way of its esteblishment seem virtually insuperable.

A number of practical suggestions can more rteadily be embraced, short of the
dreams of federation and the creation of special courfs. These include experimentation
with dual judicial commissions, exploration of internationsl arbitration, reform of the law
governing service and execution of process, development of effective, working machinery
for the harmonisation. of laws, improved access by legal practitioners to the courts of
esch other's country, improved contact between lawyers and their associations and
development of new, more modern means for the edministration of justice on both sides of

the Tasman.

Exactly n century ago, Australian and New Zealand lawyers and citizens were
debating the precise form of their political relationship. Is it too much to hope, a hundred
years on and In times less certain and more dangerous, that the CER Agreement may
revive the old debates and require our re-exploration of the lost opportunities?
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