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We live in such heectie po]iti cel times that it is often easy to overlook reform
achievements that are accomplished in the Federal sphere. During 1982, & little noticed
Bill, incorporating some quite important reforms was passed through Federal Parliament.
It became the Crimes Amendment Act 1982 (Cwith). It is of relevance to judges
concerned in the sentencing of convicted Federal offenders in Australia. It is also of
concern to corrective services, probation and pardle officers. Indeed it is ifnportant for
the whole community the Aect is based upon a report of the Australian Lew Reform

Commission, Sentencing of Federal Offenders.l Parts of it are yet to come into force, I

gather that discussions are being had with State officizls concerning the manner and
‘iming of the introduction of parts of the new Federal meesure. It applies only to Federal
off enders. Their exaet number in Australia is not known, such is the shoeking state of our
criminal justice statisties in Australia. Even the precise proportion of Federal offenders in
our prisohs is not clear. It is believed that of approximately 10,000 prisoners in Australia
gbout 400 of them are Commonwealth prisoners. This figure probebly gives a fair idea of
the proportion of Federal crime in a country whose criminsl laws still remain
overwhelmningly the responsibility of the States and Territories.

The Australian‘Law Reform Commission i{s a Federal organisation, established with-
the suppert of all Parties in the Federal Parliament. It repbrts to Parliament on projects
assigned to it by the Federal Attorney-General. Its Commissioners have included some of
the most distinguished lawyers in our country - such as Sir Zeiman Cowen, wiid-retires

%\;W



aGun

%Wq Governor-General and Sir Gerard Brennan, a Justice of the High Court of

Australia. It is a small body with & research staff of 9. There are 4 full-time
Commissioners, assisted by 7 part-time Commissioners. From  suecessive
At;corneys—Geneml, the Commission has received a program of highly controversial,
sensitive and difficult tasks, including many in the field of crime and punishment. As the
Crimes Amendment Act 1982 illustrates, the Commission is not just an academic body. Its
proposals have led onto legisiative reform both at a Federal and State level in Australia.
Though the proportion of crime that is Federal crime in Australia is small, it is not
i-nsignificant, it is growing, it has special features and it is the area of responsibility of
the Federal Parliament and its agencies, including the Lew Reform Commission.
Mofeover, one of the benefits of Federation is that reform ideas proposed for one
jurisidetion ecan flow over to encourége reform in others. This may be especially so where
the reform initiative comes at a Commonwealth level, because the impact is likely to be
more widespread and pervasive, precisely because of the national applicetion of
Commonwealth reforming laws. o

It is therefore relevant ang timely for 8 workshop such as this to be aware of
the content of the Crimes Amendment Act 1982. Putting it briefly, the reforms
intreduced by the 1982 Federal Statutes includé:

* Siatutory provisions to restrict the imposition of sentences of imprisonment on
Commonwealth offenders to cases of last resortt;

* Introduction of provisions for conditional release of Commonwealth off enders after
convietion, including upon condition that a person will, during the time specified,
be subject to the supervision of & probation officer;

* Provision, in the case of eonvicted Ccmmbnwealtﬁ offenders, of non-custodial
alternatives to iﬁuprisonment available in respect of State offenders but not so far

available for Commonwealth offenders on their convietion;

There are other provisions in the 1982 Act. But the ones I have mentioned will
-be the most important and the most relevant to this workshop. The 1982 Act will insert in
the Commonwealth Crimes Act a new provision, s.17A. This seetion cleerly accepts the
primary thrust of the Australian Law Reform Commission's report on sentencing of
Federal offenders. Tn particular, it aceepts the suggested obligation of any court
sentencing & person to prison for a Commonwealth offence, to state reasons in writing for
doing so and to cause those ressons to be entéred in the recox"ds of the court. The
Commonwealth measure did not adopt 'the precise criteria for imprisonment which were
proposed in the Commission's report (namely the eridangerment of life or personal security
or thet no other punishment would be sufficiently severe or to deal with th.é case of

repeated off ences). By the " same . - token the
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adoption of t.he principle now incorporated by s.17A may be useful in directing the
attention of judges and magistrates, in dealing with Federal offenders, to the need to
restrict the imposition of sentenccﬁiof imprisonment and more fully to explore
glternatives, including alternatives which involve the greater use of probation:

17TA(1) A court shall not pass a sentence of imprisonment on any person for an
offence against the law of the Commonweslth, or the Australian Cupital
Territory or an external Territory...umless the Court after having considered all
other available sentences is satisfied that no other sentence is appropriate in all

the circumstances of the case.?

. 1
A further very important provision of the Crimes Amendment Act 1982 wili

insert in the Commonwealth Crimes Act the following new provisions:

20AB(1). Where under the law of a State or Territory a court is empowered in
particular cases to pass a sentence or make an order known as @ community
serviee order, a work order, a sentence of periodic detention, an attendance
centre order, a sentence of weekend detention or an attendance order, or to
i)a.ss or make a similar sentence or order or a sentence or order that is
pfesc:jibed for the purposes of this section, in respect of a person convicted or
an offence zigainst the law of the State or 'ferritory, such & sentence or order
may in corresponding cases be passed or made by that court or any Federal
court in respeet of a person convicted before that firstmentioned court, .or
before that Federal éourt in that State or Territory, of an off ence ageinst the

law of the Comrhonwealth.

In short, where, if the offender had been a State offender, he could have been given a
non-custodial sentence, in future, Commonwenlth off enders will be able to be dealt with
in & similar non-custodial way. Until now, the options availeble to the courts in dealing
with Federal off enders have been very distinetly cireumseribed. The growing realisation
of the incapacity. of our prisons to reform, their freguently adyerse effect in instilling
eriminality in prisoners end the very great cost of keeping people in prison (variously '
estimated at between $15,000 to $25,0600 a year) have all directed the attention of
reformers, administrators and thinking members of the community to alternatives that
are more cost effective and no less ineffective as punishments for convicted offenders.

One other d,evelopmenf out of the Australian Law Eeform Commission's report -
should be wmentioned. The Federal Attorney-General, Senator Durack 'in 1982 held
discussions with State Attorneys-General on a propesal put forward in the Australian Law
Reform Commission's report for the establishment of a
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national Sentencing Council. The precise proposai advanced by Senator Durack was
somewhat different to that envisaged by the Commission. We werée limited by our Act'and
terms of reference to Federal offences and offenders. The Attor.n'ey-G eneral envisaged 2
body which will seek to promote greater uniformity of punishment in State end Territory
as well as Commonwealth erime. Secondly, the Law Reform Commission envisaged a
Sentencing Council which would comprise a variety of actors in the crimiral justice
drama. It was proposed that there be judges, Federsl and State, magistrates, eriminal
justice administrators, corrections officers, probation officers, legal practitioners and
academics qua]ified_ to be non-judicial members of the Couneil., As reported by the
Attorney-General, his proposal envisaged cénfining the Sentencing Council to judges only.
Nonetheless, the proposal was an important step in the direction of a most desirable
pational goal - that of bringing greater rationality and uniformity to the punishment of
those who are convicted of offences against our eriminal laws: Federal and State.
Unfortunately, the proposal ws dropped by the Federal Government when it ran into
opposition in & number of States. T notice that it is included in the ALP law &nd justice

poliey for the current Federal Election.

The report upon which these recent Federal developments have been based is,
by any account, a major study and one of interest and relevance to pmbati.on and parole
officers. It is the first national examination of sentencing ever carried out in the
Austrzlign Commonwealth. The Commission was led in the project by Professor Duncan
Cheppell, a eriminolegist with a worldwide reputation. The Commissioners were assisted
by a team of honorary. eonsultants drawn from various disciplines. Among the consultants
were Dr. A, A. Bartholomew, consultant psychiatrist with the Department of Health in
Vietoria, Mr. L. B. Gard, Director of the Department of Correctional Services in South -
Australia, Mr. J.G. Mackay, Director of Probation and Parole Services in Hobart, judges,
megistrates and police. Additionsally, the Commission had the assistance of public opinion
polls addressed to issues such a5 parole reform, a survey of Federal and State prisoners
and, most novel of all, & national survey of judges and magistrates addressed to the issues
of sentencing reform. The report contained 129 recommendations. It was delivered as an
interim report, for much remains to be done when the Australian Law Reform Commission
cen secure the resources to revive .the project. Amoengst matters to be dealt with in the

future are:

* completion of the drafting of & com prehensive Federal Sentencing statute;
* conclusion of consultation, including with State colleagues, concerning the many
- recommendations contajned in  the report affecting State corrections
administration; ) '
* completion of the analysis of reforms needed in the Commonwealth's Territories,
which have suffered the greatest neglect of sentencing reform, resulting often in
the shortest list of available alternatives for the judicial officer proceeding to

sentence a convicted off ender; and
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* specific study of particular offender groups, such as migrants, the mentally il,
women offenders (highly represented in Commonwealth erime), drug offenders and

SO ON.g

Much remains to be done. However, the passage of the Crimes Amendment Act
1982 and the proposal for a national Sentencing Council is an indieation that even in so
controversial an grea as this, reform can be achieved, Criminal punishment is a matter of
high controversy, upon which just about every member of the community has firm
_ opinjons. Tt is encouraging to see that action can be achieved. The Australian Law Reform
Commission is a body established to help the Parliamentory process deal with just such
difficult problems as this. '

REFORM OF PROBATION AND PAROLE: SIX RECENT REP ORTS

I have dealt so far with the general context of the Australian Law Reform
Commission projeét on reform of sentencing for Federal offenders. Within that context,
particular attention was given to the reform oi‘_ probation and parole in the case of
Federal offenders. The Australian Law Reform Commission enquiry into this subject was
only one of several in Australasia addressed to the overhaul of punishment of offenders:

* In 1973 the first report of the Criminal Law and Penal Methods Reform Committee
of South Australia, chaired by Justice Rome Mitchell contained an extensive
exemination of parole with proposals for reform in South Australia.

* In 1978 the report of the Royal Commission into N.S.W. Prisons chaired by M.
dustice Nagle was relessed. It too contained & ‘major review of the correctional
system of N.8.W. and denlt at length with parole.

* In 1978 the Parole Review Committee chaired by Judge A.G. Muir Q.C. was

- established specifically to review the parole system in N.S.W. Its report was

- relessed in February 19879, i

* A report on paréle, prison accommodation and leave from prison ‘in Western
Australia was prepared by Mr. Kevin Parker Q.C. and released in 1979. It contains
a major review of the Western Australian parole system. '

* The Australian Law Reform Commission- report Sentencing of Federal Offenders

delivered .in 1980 contained the {irst examination of parole in the case of
Commonwealth offenders and dealt also with non-custodial sentemcing options
ineluding supervision by State probation officers.

* Finally, in 1982 the report of the New Zenland Penal Policy Review Committee
was made pubijc. That report contained 2 lerge number of proposals for reform.
Amongst the most controversial proposals hes been the suggestion for a change in
the organisation of the probation service. The report was extremely
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critical of the present probation serviee in New Zealand. It claimed that the
evidence showed that probation did nol have any signilicant impact on rates of
recidivism. The New Zealand report concluded 'we regard this as diluting pensl
resources into thé community to such an extent that the cost in time and money is
hardly justified in terms of any gains to the eriminal justice system.'3 The thrust
of the report so far as the Probation Service of New Zeatand was concerned, was to
try to hreak down the suggested ‘confusion' between the social welfare roje of the
probation officer and the eriminal justice supervisory role. It proposed confining
probation officers basically to the lotter. The change would be signalled by a
renaming of the service as 'Offender Supervisory Service'. Greater use of
community volunteers was envisaged with the aim of redueing costs. Critieism of

these proposed changes in New Zealand has led some commentators to dub the '
'Offender Supervisory Service' the 'SS.4 A visiting professor of social work
administration has condemned the proposed changes to the New Zealand Probation
Service gs ‘'destroying the serviee and turning them into community-based

serews’.”

Many of you will be familiar with the observations in the Nagle and Muir
reports. Perhaps what I héve said will lead you to become familiar with the New Zealand
controversy. I want to spend my remaining time ta]icing to you about the Australian Law
Reform Commission's proposals as they would affect parole in the ease of Commonwealth
offenders. Reform of Federal parole is also on Senator Evans' list of promised actions if a
Labor Government is returned on Saturday.

FEDERAL PAROLE: ABOLITION OR REFORM?

Of the many unsatisfactory features of the punishment of Federal offenders in
Australia, one of the most unsatisfactory, identified in the Cemmission's report was the
system of parole as it operates in the case of convieted Commonwealth off enders. Parole
originaied as & humane endeavour to modify the harsher aspects of punishment, to
encourage good conduct in prison and to afford the prisoner a hope of early restoration to
normal life, if he behaved in a socially acceptable way, first in prison and later once
released during parole. Unfortunately, as perole has developed in Australia, probably no
other aspect of our eriminal justice and punishment system creates such feelings of
unfairness {(in many cases justified) as the disparaties in parole, as the system is currently
administered. The failings of our parole system are dealt with at length in the many
reports I have mentioned, both in Australia end New Zesland. They ere catalogued once
again in the Australian Law Reform Commission's report. Among the principal defects of

parole as currently organized are:
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* it promotes uncertainty and indeterminacy in criminal punishment;

* it assumes that later conduet in society can be predicted on the basis of eonduct in
the artificial world of prisom;

* the. procedures for parole decisions are currently conducted lergely in secret and
(though perole in fact affeets the amount of time that a person will lose his
liberty), most pdrole decisions are sim.ply not reviewable in an oper court forum.
An administrative decision, largely unreviewable in the courts, affects, in practical
terms, the liberty of the subject; and

* parole is, to some extent at lenst, a factor in & eriminal justiee ‘charade’.’ A long
initial sentence is typically imposed by the judge or magistrate. But they, the
prisoners themselves, probation and parcle officers and now the community
generally all know that 'the long sentence' will not usually be served. Rather a
muech shorter sentence will be served, the exact length of time depending in part
upon the judieial order end in part upon an unreviewable administrative discretion,
made in secret, on the basis of material which is largely untested and frequently

unknown to the subject whose freedom is in issue.

But if all these genera] cbjections to perole can be made, particular obiection
can be directed to parble in the case of Federal offenders. Of all the defective systems of
parple in Australia, those inveolving Commonwealth prisoners are the most unacceptadly
def ective. The administrative procedures are extremely complicated. The system operates
differently in different parts of Austrah’a. Individua} decisions have to be made by the
Federal Attorney-General and the Governor-General - both of them busy officers of state
attending to these individual duties amongst pressing national responsibilities.

The Australian Law Reform Commission's report acknowledged the difficulties
_of abolishing parole only in the case of Federal offenders. However, it is believed that a
start should be made. The Commission therefore recommended that we should return to
more determinate sentencing, standard and hniform remissions for good behaviour and
industry, end the abolition of the parole system in the case of Federsl offenders. It was
pointed out that a consequence of this decision would be the necessity of shorter
sentences for Federal prisoners. The role of the pguidelines drawn up by the Sentencing
Counell was stressed in this connection. If the proposal to abolish parole were not
aécepted or is delayed for a time, the report urged immediate steps radically to reform
the system of parole as it affects Commonwealth prisoners in Australia. Among the
reforms urged, in this eventuality, were: ‘ '

* amendments to the language of the Commonwealth Prisoners Act so it would apply,

in terms, uniformly throughout Australia;
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* introduction of standard non-parole periods and remissions for all Federal prisoners;

* the obligation to give reasons in the case of refusal of parole to a Federal prisoner;

* pecess by Federal prisoners to records considered by parole authorities, save in
certain exceptional and defined circumstances;

* the opportunity of prisoner participation and represeniation to seme extent in
parole hearings affecting his liberty;

* the nomination of an identified Commonwealth officer responsible for providing
parole information to prisoners and their families;

* the publication of purole guidelines for relesse decisions; and

* the creation of e Commonwealth Parole Board, in substitution for the

Governor-General advised by the Attorney-G eneral.

‘None of these matters was dealt with in the - Crimes Amendment Act 1982.

Reform of Federal parcle remains for the future. Reforih of parole in Victoria may come

more quickly., Many of you may. know that s Community Welfare Services (Abolition of

Parole) Bill was introduced into Vietorian Parliament in 1981 by the then Opposition, now

the Government. Whether this will be procee;ied with by the new Government of Victoria

remains to be seen, It is an interestiﬁg vignette that the new Premier and

Attorney-General for Victoria, Mr. John Cain, was one of the initial part-time members

of the Australian Law Reform Commission. His interest in law reform and in the work of
the Australien Law Reform Commission in particular are well established. Plainly it will

be important that any moves ‘towards more determinate sentencing and away from the

secret, unreviewable discretionary elements as presently practised in Australia should not
substitute one oppression for another. An integral part of the Austrelian Law Reform

Commission’s scheme for the abolition of parole was -the introduction of sentencing
guidelines established by the Sentencing Couneil. It was hoped that these would promdte &

general, orderly end .consistent reduction of the levels of imprisonment and greater

uniformity of punishment in Australia. An illustration of the differeritial use of probation,

parole and imprisonment in the various jurisdictions of Australia c.an be seen in the
excellent diegram prepared by Mr. David Biles of the Austrelian Institute of Criminology
which was reproduced in page 113 of the Australian Law Reform Commission's report.6

Australian levels of imprisonment are higher than those in mbst countries of the
Western community, It is important that eny abolition or modification of paroie as it
presently operates in Australia, should be accompanied by institutional arrangements to
ensure that the determinate sentence imposed by the court is influenced by sentencing
guidelines which take into account the general policy to reduce the use and terms of
imprisonment as a punishment. This policy, at lesst, has now been given clear expression
In the Commonwealth Parliament by the passage of the Crimes Amendment Act 1982,

based on the AustraXan Lew Reform Commission's report.



KEEPING OUR PERSPECTIVES

We must lose sight of our perspectives here. Clearly there are some dangerous
and anti-social off enders whose offences csn only be dealt with by imprisonment. Clearly
too, we must be careful that reductions in the use of imprisonment do not ouistrip
comm unity opinion too far. We must rely on sound decisions; for mistakes con be very
costly to innocent members of the cémmunity, to the good name of the probation and
parcle serviee and to the whole cause of eriminal justice and penal law reform. An
editorial in the Sydney Daily Telegraph reminds us of the good work that can be undone
when a particular off ender on perote or probation goes bad agaim:

All too often, it apfaem's, criminals are released from gaol on parele when they
have not been rehabilitated...Finding an appropriate sentence for a erime is &
heavy burden on any judge or magistrate. To have to attempt also to predict the
cireumstances that may exist at some future datg and decide that parole may
be sppropriste then is an almost impossible burden. It would not be such &
burden if judges knew that the parole date they set would be treated as it was
intended - as & minimum time in gaot before release is corisidered - and not, as
is a1l too often’the case, the maximum period to be served belore release unless
the prisoner has been particularly difficult white in gaol...As the statistics show
too many eriminals return to crime after serving sentences much shorter than
actually handed down. Serious consideration must be given to more judicious use
of the parcle system and the use of low security prisons - and more effort made
to ensure that prisoners are capeble of living under the laws set by our society
before they are set free.” .

If only it were possible to predict dangerousness. If only it were within the
ability of man to determine those who could safely be released and those who should be
held to the full limit of the sentence, If only our prisons did, as the editorislist put it
'rehabilitate’ prisoners. If only probation and parole decisions could be made more
scientificelly. It is no use.indulging wistfully in these pipedreasﬁs. The most we can hope

to do is to:

~* introduce greater dnifor‘mity and consistency in punishment of convieted effenders;
* reduce the resort to imprisonment which has so many destructive effects on the
priéoner and his family and costs the eommunity so mubh;
* incréase,_ imaginatively, the variety of punishments that are evailable to judicial
officers, including those which require the participation of probation and parole
officers; and
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* pemove the most dehumanising elements of our institutions - many of which were
huilt in the Vietorian age and still incorporate features that are silent, persisting

monuments to the forgotten theories of forgotten penologists.

There are, of course, many difficulties in the way of reforming the punishment
of Federal offunders. They are often baled by State police, tried in State courts,
sentenced .by State judicial officers, reviewed by State probation officers and when
imprisoned, consigned to State institutions. They are a small proportion of the criminal
population. But they are the Commonwealth's responsibility. And it is ro more right that
the Commonwealth should resign its duties'in respect of those offenders than it would be
to suggest that the States of Australia should resign their duties to reform and modernise
their own criminal justice systems. A start has been made in the long-neglected ares of
Federn] crime and punishment. And the start has gone beyond a report to ection by the
Federal Government.and Parliament. 1 recognise that reforms that affect punishment of
Commonwealth offenders must move with sensitivity to the jmplications sueh reforms
may heve for State offenders, undergoing punishments side-by-side with their Federal
counterparts, Sensitivity is one thing. Neglect is another and neglect is unnceeptable.

Moves towards the reform of the punishment of Federal offenders will
sometimes act as a catalyst and stimulus for reforms in the State sphere. In the field of
criminal punishment, there is no finzl word. The problelﬁs abound end theré are no simple
solutions, But the need to introduce a more mogern, cost effective, open and somewhst
more scientific system is, T think, beyond debate. The work of the Austrelian Law Reform
Commission is directed to these goals and I hope that it attracts the interest and support

of thinking officers in the corrections service. :
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