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THE TECHNOLOGICAL CONTEXT

The recent recommendation of the Australian Broadeasting Tribunal (A.B.T.)
that cable and subseription television serviees should be introdueed in Australia as soon as
practicable require us, as a community, to begin thinking seriously about the implications

of the new technology for individual rights.l

Individu&]s rights; if presented in a television jingle, would ecome In two sizes.
First there would be the individual as & sole human being. Secondly, there would be the
individual as part of the Australian society. I plan, in this brief talk, to review the
potential impact of cable and subseription T.V. upon the individuai in both manifestations,
Examination of the former will take us into consideration of the privacy implications of
the new media. Examindtion of the latter will require consideration of the macro role of
the media in a coun;cry which pretends to eivilisation and the possible impact of the new
system upon our values and eulture, and what we can do about this in society, through its
laws,

In every sense, [ am more qualiffed to speak of the former subject, for privaey
protection has been committed by the Federal Government to the Australian Law Reform
Comsmission for examinatioﬁ and report. I have also had some experience on the
international imblications of the new ‘information technology, through association with
committees of the Organisation for Economic Co-operation and Develepment in Paris. In
relation to the macro issues, as I have deseribed them, my sole claim to authority is as a

member of the Administrative Review Council, whose recent report 'Review of Decisions
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under the Broadeasting and Television Act' was tabled in Parliament on 27 October by Mr.
Neil Brown, Q.C.2 Happily for present purposes, Mr. Brown is both Acting Federal
Attorney-Geéneral end Ministér for Communications.

I'do not have to tell this audience that ceble television brings virtually new
services to subseribers through the use of coaxial or figure optic cables. Subscription
television brings them in the form of a radiated television in a serambled message which
can only be viewed by subscriber lessing & decoder from the subscription television
operator. In &ither case of ca'iole or subseription television, -substantial capital costs are
involved in the provision of the basic equipment necessary to provide the service. The
capital cost for ench cable system has been estimated at between $60 and $80 million for
& city of the size of Melbourne or Sydney.3 The A.B.T. report recommended against the
proposal that Telecom“should operate as & common public carrier to lease channels.
Insteed, it urged that the whole operation be left to private enterprise - with no role for
Telecom, the Australien Broadcasting Commission or the Special Broadcasting Service.
Instead the whole operation.- was to be 'the province of the private sector'. Mr. Brown has
said that the report, together, now, with the somewhat different Davidson report, are to
be considered by the Government. Mr. Barry Jones, spokesman for the Federal Opposition
on Science and Technology has urged delay in the introduction of the new technology.?
His call has been taken by the Economic'Correspondent of The Age,'Mr. Kenneth Davidson
who has declared that there is insufficient demand and insufficient 'clarity of broadcasting

policy to introduce the new technology now.?

In the United States, there is no doubt that, in & much larger market scattered

“over a continental country, cable television has really taken off. In 1962 it was confined in
the United States to some 850,000 houscholds in middle An‘ierica,l mostly offered by 800

cable systems serving small townships which could not get a clear television signal. By

1968, 2000 cable systems provided services .to 2,8 million of the 56.4 miltion Ameriéan

homes containing television sets.S 'By 1982, approximately 4,600 systems serve 23

million T.V, homes and the rate is growing more than 250,000 per month. It is expected

that by 1985 the cable industry will have wired up more than 40% of Am erican homes. This

expansion in the service has been accompanied by withdrawal of the Federal

Communications Commission from regulation of this rapidly expanding industry,7

Should we in Australia now go down the same track? If so, what are the iSSL;es
for the individual in our country with its somewhat different constitutional and legal set
ap and its rather more British traditions of public broadeasting. Can I disclose a bias?' .
Having recently spent a month in the United States, the thing I most missed (friends apart
of course) was the generaily fair, authoritative and balanced service provided by our
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public broadeasters (the A.B.C. and 5.B.5.}. Oh what a joy it was to hear that familier
trumpet fanfare at 7 o'elock - even with its new electronic variations on the theme! What
‘a difference to the chatty, coy, folksy, brief, instant local and advertisement-ridden

programs that so poorly serve the information hungry people of the United States.

THE PRIVACY ISSUE

. Let me turn quickly to the privacy issue. I addressed it in greater length {or the
opening of Information Téchnology Week in Adelaide this year. The doyen of American
writers on privacy, Professor Alan Westin has identified 4 main potential threats to
privecy which arise from the new média.® The essential risk afises from the fact that
the operators managing the systems have access if only for billing purposes to an
enormous pool of personal data from subseribers, covering purchase of reading material,
novelty items and magazine subscriptions, details about subseriptions to special
information data Dases, the times owners left homes or turned off alarm systems, the
position taken by viewers on Survey questions, home profiles from aggregating many
individual responses, including viewing of sexuslly oriented films and interest in various
political, religious, social and charitable causes. Professor Westin's four main categories
at risk included:

* Improper commereial use of the infermation by the system operator, i.e. sale of
composite pictures to marketing firms and sale of 'derogatory characteristies' to
eredit grantors such as landlords, employers and insurers;

* Breaches of confidentiality to third parties i.e. provision to perticular enquirers of

extensive personal information revealed by individual viewing patterns;

* Commercial pressure on subseribers to authorise release of data profiles. Such

-pressure eould be heightened in Australia because of the suggestion that the initial
cable licences should be provided for 15 years - giving a degree of unresgoxiéiveness
to pressure during that time and also because of the fzet that during the early
period it is likely that profitability will be non-existent in & small market; and

* Government investigations: The availability of data and the potential of computer

- seanning matehing and examination of the data may, oceasionally, give rise to
demands by government and its agencies for access to the data for 'special causes'.
If, for example, in the Yorkshire Ripper case, there was a possibility, before
Sutcliffe was apprehended, that access to computer profiles would have helped to
identify the suspect, would there not have been pressure for the police to have
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access to such information? Yet when we allow it for the Sutcliffe’s of this world,
how do we stop the availability of that data for the apprehension of jay-waliers Vér
more threatening, the apprehension of allegedly un-Australian or un-American
activities? In the United States there are certain constitutional guarantees and
protections which we do not have in Australia to guard the individual. That should
make us doubly concerned a&s we embark upon this path of the new . media:
hightened risks, lesser protections. '

Looking to the United States experience, various forms of control, legisiative
and otherwise, have been devised to protect privacy in cable and subscription television

5ervices:

* Licence conditions. First is the inclusion of specifications for the protection of

privacy in licences granted to the organisations involved. No doubt that approach
could be developed by the Australian Broadcasting Tribunal or other licensing body,

It might become Speciaily important if & 15 year 'free go' were to become law.

* Self-regulation. The seeond approach is offered by the leading eompany in the
United States, Warner Amex. It has developed its own privacy rules in the form of
a Voluntary Code issued in Qetober 1981. The Code contains 2 500 word statement
of information practices, Subscribers are informed gbout them. Neo individual
information concerning viewing or responses is to be developed 'unless the
subscriber has been advised in edvence and given an adequate opportunity not to
participate'. But this does not execlude the collection and development of
information in a statistical non-identifiable form. Furthermore, a court Subpoena
or a jﬂdicial warrant would soon override a=vo1untary code's promises, no matter
how well intentioned or sincerely given.

* Legislative regulation. The third approach is the development of legislation,

criminal and regulatory in order to impose a privacy code and to provide sanctions
for its breach.? In Illinois, & cable privacy statite has already been enacted.
Similar statutes are proposed elsewhere in the United States.

* Generg] privacy proteection. A fourth approsch is the provision of a general privacy

guardian, such as has been developed in data protection agencies of Western Europe
and the Privacy Commissioner of Canada. The variety of the problems being
identified for individugls and the Fedeml system of government may force
~Australia to opt for & mix of legislative solutions which inelude the provision of a
general privacy "watchdog' whose efforts are supplemented'by highly detailed and

specific legislation and, let it be said, industry voluntary codes of fair information
practices, 10




THE INDIVIDUAL IN SQCIETY

Now let me turn to the individus! in society. The views I express on this issue
are personeal only. Of course, there are, many arguments in favour of the introduction of a

form of cable television, 50 long as our country can afford it,

* it will provide some additional employment at a time of unemployrment;

* it will provide the potential of a wider range of specialised programs. You and I
might find & 24 hour service on baseball tedious, but if there is a market, should it
not be served? .

* in times of general and possibly endemic uiemploymenf, Aldous Huxley in his Brave
New World would no doubt tell us that we must provide new electronie bread and
cireusest for the unemployed. This would be & cynical way of putting forward an
important point. Whatever habpens at the end of the present economic downturn, it
is likely that computerisation of society will greatly reduce the availability of
repetitive, routine work. It is inereasingly realised that we must prepare society
for more leisure. Rightly or wrongly, the way many people like-to spend their
leisure to-day is watching television. Cable T.V. could supplement the
entertainment leisure diet. Supporters strongly argue a case for the
decentralisation of control of the media. Everyone acknowledges that this is
concentrated in Australis in relatively few hands. Could cable television and
subscription television provide a proliferation of services in the hands of many?
Some erities have already said that this is not likely to happen if Telecom is kept
out of the pfovisi_on of the eommon carrier’s role. Recoupment of the extremely
expensive capital costs may put great pressure on the private sector to offer only
the services that eater for the mass audience and attract the large sdvertisers.
What a shocking fate it would be for the potential of the new media if it mednt for
our country nothing more than adchtlonal soap operas, more cowboy films, more
repetitious sporting programs and more late-night movies, most of them imported
and all repeated time and again because of their low cost. Yet that is what eritics
Say the individual in society will get if the present proposal is accepted.

We must be cautious in modelling our approach to the new media upon the experience of
the United States. There, in the spirit of the First Amendment,. law review articles
denounce efforts to improve public brosdeasting Sober legal journals call for a
continuation of the battle 'to keep government out of the newsroom?. 12 In my travels,
during a month in the United States in August-September, the people I spoke to were
.generally sceptical about.the possibility of a publie broadcaéter, financied from the public
purse which could nonetheless maintain a high degree of objectivity and balanced fairness,
particularly in news programs., Yet the general brevity'and superficiality of American
news programs and the  crassness of so mueh © of the rest of
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entertainment media (mueh of it now exported to this country) makes most thinking
Australians value the British tradition of the B.B.C., happily exported to this part of the
world in the form of the A.B.C. Radio Australia and the N,Z.B.C. and now the S.B.S.
Strangly enoﬁgh, the system appears to work in our culture, even if with occasional lapses.
Yet we read that it is proposed that it should have no part at all - none at all - in the
dynamic growth area of cable and subserip:ion .V, Frankly, that strikes me as a curious
rejection of a distinctive, well estsblished and valusble feature of broadeasting in
. Australia. I hope the promised land of cable and subscription T.V. will not see Australia
become the broedeasting clone of the United States.

The problem of turning the use of the cables over exclusively to private owners,
with the great control that such a decision may portend over the information supplied to
individuals in Australian society, will require the closest possible attention. Otherwise,
private individuals and companies may be put in the confliet position between their
immediate finaneial interests and the individual citizen's interests in greater variety and a
much more varied fare from that whiech has generally been offered by the private sector
to date.!3 Unless these issues are considered, far from opening up the rights of the
individual to more variety, speciality and difference in information, the result of the new
media coﬁld be a diet of more of the éamé. Worst still, pressure to recoup initial eosts
could limit the range of programs only to the interests of those with a large disposable
‘income with little or no attention being given to less powerful and affluent minority

interests and the goal of a truly pluralistie society.m ) '

I am sure that these issues will be considered by Mr. Brown, the Federa]
Government and Parliament before final decisions are made on the A.B.T, Interim Report.
Already, Mr. Brown has indieated his guiding star by asserting that the potential of the
new media is to be judged by what it will do for the ordinary person' in 'opening up and
widening entertainment and educational services in the home'. 1%

The A.B.T. Interim Report includes the suggestion that e Federal regulatory
authority, responsible for cable television, should be provided with the power to impose
conditions on the cable systeh licences and 'an effective range of sanctions' if licence
conditions are -not complied with. One matter which will have to be examined is the
relationship between any such licencing authority and the new Federal Administrative
Appeals Tribunal, which is headed by Federal Court judges. It will be important to have
regard to the recent report of the Administrative Review Council, That report proposed
an enhancement of the review by the genera]jst‘Administrative Appeals Tribunal of
decisions made by the A.B.T., although only with the leave of the President of the
Administrative Appeals Tribunall® A specifie suppestion was also made that g decision
by the A.B.T. whether or not to hold 8 ‘publie
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enquiry or to reach a final decision without holding a public enquiry should itself be
subject to review by thelAdmiriistrative Appeals Tribungl. Without over-judicialising the
rather special field of broadeasting media, and without getting too deeply in the mire of
: '}égufation, the great public and individual interests in the media in Australia will, [
Eélieve, increasingly foree governments to look to the independent judiciary for at least
some supervision of the way things are done. The Administrative Appeals Tribunal is not
s ':st"r.ictly a judicial body. But it does include, as I have said, Federal Court judges. Decisions
on broadeesting and the media are, at least in my scale of values, infinitely more
impértant than many tasks we currently assign to the highly trained and highly paid
judpes. The f{act that this is new territory for the iudiciary is no excuse. It is new territory
for everyone, The media is new. The challenges presented are novel, complex, perplexing
'and imporctant. '

CONCLUSION

‘ The long and short -of this address is that we stand on the brink of major
developments in the media of communications in Australia. Subseription and cable
television will undoubtedly come to Australia. The timing is all.

When the new media comes, many issues will have to be addressed. Most of
them are of a highly political character upon which it would not be appropriate for me to
dwell. Many of them involve great economic questions. The system, when introduced, will
have to fit comfortably into pur society, But this is a society with & rather special and
happy blend .between features of life of Britain and Euro;;e, on the one hand, and thaose
familiar to people from Nerth America, on the other. :

I have mentioned two issues to be considered. The first is the due protection of

individual privaey. This is a ‘matter upon which the Law Reform Commission will be
" delivering a general report next year. That report will have implications for the new
media and beyond.

The second is a subject of wider significance. It concerns the right of
individuals to have due protection from.the law, its institutions and procedures, for the
pursuit of happiness in & plural society. Both issues deserve the attention of this
Conference, of the Government and of the Australian people.
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