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‘COMMENCEMENT AND AN END

. ‘This is & week of beginnings and endmgs. This week marks the commencement
.5.W, Public Interest Advocaey Centre It also marks the retirement in England of
3 Master of the Rolls, Lerd Denning. He once boasted he had every Christian virtue,

ive'retirement. But there it is. Retired. End of an era. One gets the feeling that a judge
-of Dénning's temperament might not have felt the need for a Public Interest Advocacy
‘Céiitre: In an address in 1979, he put law reform bodies in their place:

Law reform...should not be left solély to the Law Commissions, There is a great
movement today which says that judges should not be anything to reform the
law...We will leave it to other bodi-es. The Law Commission ean do gll this and
eventually report. How long will it take" Will it ever take place? I would
"suggest that there is still a field for Judgcrmade law in our land Of course, I do

not get my own way as a rule. 1

On the other hand, perhaps a Pubhc Interest Advocaey Centre could have encouraged-Lord
-.,Denmng to greater fort1tude and mventweness. Perhaps it could have helped to-carry
more of his judieial colleag'ues in the process of Judxmal reform of the law. It should never
be forgotten that the original genius of the commeon law system we have in Austraii lay in
the capaeity of the ]udges in the eourts to change things, To stretch old precedents and
principles to new circumstances. Lofd Denning again:



What then is the way of iconoclast? It is the way of one who is not content to
accept cherished beliefs simply becguse they have been long accepted. If he
finds that are not suited to the times or that they work injustice, he will see
whether ‘there is not some competing principle which can be applied in the case
in hand. He will search the old cases, and the writers old and new, until he finds
it. Only in this way can the law be saved from stagnation and decay.?

In the age of the 'eIected, representative Parliament, judges, in court, and
especially in Australia are much less ready to take an active part in reform of the law.

They constantly remind us:

¥ The case is one between particular parties.
* There is little opportunity for widespread community consultation.
* They cannot issue consultative documents and appesar on radio and television to
debate social implications.
* They do not have before them all of the relevant parties who coutd be affected by
reform,3
I do not think for a moment that this new Advocacy Centre would solve all these problems
in.or out of our courts. I eannot foreeast a new golden age of judicial reform in Australia,
even if this were desirable. But tﬁe Centre may on occesion, p'r_ove‘a valuable instrument
for law reform especially in the courts. It must do so ,within ;ts resources. It must operste
within the primary duty of a lawyer to his particular client and not .to some broad social
or political goal. Not all of its tasks will be confined to courtrooms. But the Centre may-
come to fill & void when important social questions are slready before .a court and need
expert elaboration. Or when a metter should be brought before a court in defence of the
publie Interest for the enforeement of the law.

BE YOU NEVER SO HIGH ' -

Most of you w111 know that in the Gouriet declslon, Lord Denning reminded us of
the famous, aweful words of Thomas Fuller. He did so in the judicial style which wes his
trade mark. Short staccato sentenees. The language of the evangelist:

The law shall be obejed. Even by the po{verful ..We sit here to carry out {He -
law. To see that the law is obeyed. And that we will do. A sub;ect cannot

disregard the law with 1mpumty. To every sub]ect in this 1and, no matter how
powerful, I would use Thomas Fuller's words over 300 years g0 'be you never so
high, the law is above you' 4

But unless people can get access to the courts the law may be 'above you' but it may not
be.enforced. It may be so far 'above you' that it may be unattainable to the ordinery man

and woman,
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f we were to identify the two chiel urgencies of law reform in this country,

be:

péed‘ to develop a simpler method of expressing the law and of educating our
'zé_ns in its basic rules, which they are all deemed to know; and

Vhé..xneed for a better system of justice ,to essure all people, in a serious case, can
: héve,a$e$ to the umpire. Only in this way will the Rule of Law be upheld; not only
. for the powerful but also for the poor, the underprivileged, the inarticulate, the
Abomgmals the migrants, the unpopular mmomtles and other disadvantaged groups

Lord Devlin in an essay in his book The Judg e said that we have a reached a
t: m'_the adversary tr;al system which we follow here in Austealia that unless the
nt is 8 powerful corporation or trade umon, is the government or is supported by
tegal: a1d, the opportunity of bringing & matter, however important, to justice is remote.

- We in the Australi&ﬁ Law Reform Commission are trying to do something about
tms In our project on the reform of the law of evidence, in eo-operation with eur
épi}éégues in the New South Wales Law Reform Cominission, we are working hard to
_:fde'.;ise a simpler and more readily understdndable law of evidence. Commonsense judges in
Australl ere already forcing the pace of evidence law reform. But the letter of the law
: remams a trap for the unwary, and must be reformed. i

We are also working on the pro;ect for reform of the law oi' standmg and

complementmg the establishment of the Publie Interest Advocacy Body. It is not much use
'-éstablmmng such a body, if its representatwes ean be turned away from courts and
tmbunals, in the most 1mportant cases, because there is no 'standing' or legal right to be
) he&rdm court. ’

LESSONS FROM BONAPARTE

Napoleon had at léast one endeﬁrin'g characteristic, He never opened his mail
for six months, He worked on the principle that, if you leave problems long enough, most
of them will go away or solve themselves. We in the Law Reform Commission do not
necessarily subscribe to this ‘Napoleonic pfinciplé. However, our slender resources have
delayed our work on reform of the law of sténding and class actions. We hope to produce
our report on reform of the law of standing early next yeer. In the meantime, cases in the
High Court of Australia mppear to have stretched the coneept of standing in a way that
will sometimes help public interest litigants.5 In England the courts have stretched
somewhat the concept of the representative action.b
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This is where I hope the Public Interest Advocacy Centre will have an important
role in the future. Providing assistance to. the judges in the proper reform of the law. Not
every case i suitable for judicial treatment. Our democratic .theory and federal
constitution will limit the inventiveness of the Lord Dennings of Australia, But our special
system of justice - that of the common 1aw - flourishes iﬁ one-third of mankind precisely
because of its adapfabili-ty in the har;ds-;cf !_creétive judges - inheritors of an 800 year old
tradition of pragmatism and renewal. In this sense, far from being a radical departure, I
see the Piblie Interest Advocacy Centre s an important development to support our
institutions and to méke them work better n changing times. It is for that reason that I
congratulate the N.5.W. Legal S8ervices Commission and the Law Foundation of New South
~ Wales for their foresight and imagination in initiating this venture.. I hope that some of
the work of the Australian Law Reform Com mission ean support and sustain this
expériment. It is surely a case of the 'bold spirits' triumphing over the 'timorous souls'.7
May it succeed! '
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