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OTABLE RETIREMENT

. This meeting is timely because it co-incides with the retirement tomorrow at
the:end ‘of the legal year in England of the Right Honourable Lord:Denning, Master of the
' ;_; ;Q__. He once boasted that he had every Christian virtue save retirement..However, in a
'statement made by his clerk, he said that -he had intended for- some time to. retire at the
nd;of the current legal yesr 'because of his advanced age'.l

i .. The initiating circumstance for his retirement was an unhappy controversy over
tus :latest book 'What Next in the Law'. This book, the third since his 80th birthday,
inglided a few typically blunt observations. eoneerning what he saw as a danger that could

arise in choosing for- jury service, citizens of West Indian or other non-English ethnie
© origin. When these comments became publie, calls for his resignaiion were made by the
- Bociety of Black Lawyers in England and:by others. Even.before the announcement of Lord
. Dgnning's retirement was made, Mr. Rudy Narayan, Secretary of the Society wrote o the
Times:

Lord Denning remains one of the greatest judieial minds of this century he was
my sponsor-on call to the Bar but that should not be taken too heavily to hxs,
diseredit...A great judge hes erred .greatly -in the intellectual loneliness of
advenced years: while his remerks should be reject and rebutted he is yet, ina
personal way, entitled to draw on that reservoir of community regard which he
has in many quarters and to seek understanding, if not forgiveness.2
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Lord Denning is no stranger to controversy. Yet the controversy which surrounded his
latest book was ‘bitter and personal. Almost eertainly it hastened his decision to 'bring

forward' the announcement of his retirement.3

Last week I received a letter from him. In it he expressed the f_eeling that it
was "about the right time' for him to retire 'whilst I am still in good form and able to do
my work'4 He urged upon me the merit of much of what was in his new book which we
said wes being reissued soon. He said it was worth reading 'because it deals a great deal

with law reform’.5

The retirement of this towering figure of the Common Law is certainly the end
of & era. It removes from one of ‘the highest judicial offices in the English speaking world,
a judge who has been dedicated to law reform, and not content to lemve it solely to

Parliament, whether or not helped by lew reform or other bodies.
Who is Lord Denning? ‘Why has he been such a controversial judicial figure? Will
his achievements last? What lessons does his career hold for the judiciery and the

"administration of justice in Australia?

LORD DENNING THE MAN

Alfred Thompscn Denning was born in 1899, the son of a draper in the village of
Whitehureh, where he still lives He was one of five brothers. One-became a General,
another rose to be an Admiral. Lord Denning began life as & teacher but later returned to
Oxford and & pursuit of the law. ) ) ’

Two of his brothers were killed in the first World War. One, Jack, the eldest
son, died leading his men at Flanders. The othér, Gordon, a sailor, was killed in the Battle
of Jutland, aged 19. In his book The Due Process of Law, Lord Denning finishes with a
personal epilogue, written in a speclal style of Enghsh prose of which he is a modern

master:

I remember the telegram coming. Mother opened it with trembling fingers.”
"Deeply regret ... died of wounds'.-She fainted to the floor. A few days later
came a letter which was found in his velise efter his death. Mother and father -
poor dears - they were to lose ancther son before that war was over. ... Reg is
now a& General - retired, Norman is now an Admiral - retired. But Jack and
Gordon-—- they were the best of us... The poppies.slipped from my hand to the
floor. Eves filled with tears. It was ihe eve of Remembrance Day.b




ng-himself fought at Picardy. 'Only there for the last nine months. Too young

d Jurisprudence, In 1923 he was called to the Bar. He soon learned that
stice were not slways the same thing. Cases came to him. for opinion. In
fegtwith: the binding autherity of the highest courts, they required eonclusions

kzhim as unjust. "The House of Lords had decided it. That was the end of the

ter-wrote.

k]

ases of apparent injustice disturbed Denning. He was later to describe binding
s !alse idols which disfigured the temple of the law'. In the fullness of his
was to.come to a position where he could do something about it.

1071944 he was appointed a-judge. Accordingly he has served in judicial -office
jears. He was elevated to the English Court of ‘Appezl in 1948 and to the House of
:{ 1957. In 1962 a vacaney ocecurred in the position of Master of the Rolls, the
ing judge of the Court’ of Appeal. Denning took this position. There he remained
i week: At the age of 83, he.admitted.no diminution in intelectual vigour. If
fng,‘f:i'n‘—. his later years, he seemed to show an inereasing reforimist zeal. He appedled
> 'broad rule of justice itself'. These appeals became more frequest - asnd more
nt in the closing years of his judieial service. .

~For a judge to take this course under our system is unusual. For the presiding
iigg-. f ‘England's second highest. court to do so, and frequently to eerry his colleagues
iy, is nething short of remarkable, He has had his erities. They are not confined to
ubs-where gather the judges and lawyers, or the boardrooms of newspapers' offices
hitehall or other places where disappointed or-disaffected litigants eollect. But no one
‘the eommon law world co‘uld ignore the extraordinary impact of the intelleet of this

TABILITY IN REFORM

Lord Denning illustrates the difficulty facing all law reformers whether judiciel
therwise. The law is a force for stability and predictabifity in society, People need to

l"_mp.w- what the law is so that they can live peacefully together without resort to violenee
- or expensive litigation. But times change. The inventions of science and technology
i présent challenges to the law which often speaks in the languag'e of & previous time. Moral
and social attitudes change rendering previously accepted values suspect or ‘unpalatable.
Well  established principles which may have endured for centuries can’lead to results that
strike the modern judge as unjust but the law, nonetheless.
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The original genius of the common low was the capacity to adapt rules to meet
differing social conditions. The advent-of the representative Parliament has tended to
meke judges, including appeall judge , reticent about inventing-new principles of law -or
overturning decisions that have stood the test of time. 'We do not make heresy more
attractive because it is dignified by the name of reform?, declared Viscount.Simonds, one
of Lord-Denning's eritics. Tt is even possible that we are not wiser than our sncestors. It is
for Parliament to determine whether there should be a change iﬁ the law and what the
change should be'.

Denning suffers no tongue-tied inhibitions just because Parliament can change
the law. The fact i that Parliaments, have generally showed little interest in the reform
of wide greas.of the law. Individual, small injustices may not. amoﬁnt to many votes or
much: public interest.  Repeatedly in his thirty three years as -8 judge, Denning has
expressed impatience-with the notion-that the judge's duty is blindly to follow‘precedernts
or, if there is none, todo nothing, leaving-it to the legislators to act..

His views in 1954, I'have already-cited: In-October 1979 addressing the Nationat
Conference of the English Law Society he egainst took his stand for the judicial role in

law making:

Law reform ... should not be left sclely to the Law Commissions. There is &
great movement today which says-that judges should not do-anything to reform
the law, that they should-treat their.old cases as binding upon ihemselveé -and
do nothing, I give you an example ... [In a recent case] I said there should be a
radieal reappraisal of our system of assessing damages for personsal injuries and,
. in the House of Lords, Lord Searman giving the one judgement said:

*Yes I agree with Lord Denning there ought to .be a radical way of .
reappraisal.’

But he went on to say that we will not do it. We will leave it to other bodies.
The Law Commissions ean do sll this and eventually report. How long will it
take? Will it -ever take place? I would suggest that there is still a field for judge:
made law in our land. Of course, I do not get my own way as a rile.8

Certaintly, an aspect of the original common law system was constant law reform: judges-
and lawmekers working together to mould principles to fit the new circumstances of. the::
case: before” them::"Such inventiveness - is-not mow common, whether in England or in:,
Australia. Lord Denning again: "




Wrmng in the Times of 5 January 977, Sir Leslie Scarman said: 'the past 25
5 will not be forgotten in our legal history. They are the age of legal aid,
o  teform and Lord Denning'. I am gratified by the tribute but I feel that many
of my endeavours have failed - at any rate so far. The striet constructionists
§till -hold their fortress. The officious bystander still dominates the field. The
Court of Appesal is still bound hand ‘and foot. The powerful still abuse their

:-powers W1thout restraint.?

475 not to say ;chat Denning did not try. Certainly, he was never prepared to leave it to

“peform eommissions and bureaucrats to improve laws which in his view judges could

['their ‘VlSltO['S-

T'dm confirmed in" this view by the faet that the Law Commission in their
*"adification of the law of landlord and tenant, recommend that some such
"“terins 'should be implied by statute. But I do not think we need to wait for a
statute. We are well able to imply it row in the same way as judges have
*{mplied terms for centuries. Some people seem to think that now there is a Law
- 'Commission, the judges should leave it to them to put right any defeet and to

‘make eny new development. The judges must no longer play & constructive role.

They must be automatons applying the existing rule. Just think what this means.
- The law must stand still until the Law Commission has reported end Parlisment
- péssed an Act on it; and, meanwhile, every-litigant must have his case decided
"“7 b the dead hand of -the past. I decline to redilce “the judges to such a sterile
" ‘role’so I hold here that there is clearly to be implied some: such term as the Law

-Comrission recommends'10

ThlS p&SS&ge gives the flavour and texture of this extraordinary judge's style. Short
sentences. Pungent phrases. Headmgs in his ]udgments to guide the reader through his
reasonmg "Even his critics and enemies acknowledge hxs skill in hendling the legal
techmques and in presenting them in prose which is startling beeause of its contrast to the
normal style in whieh judgments are written. -

~ Of course not everybody appfovés his very special way of writing English. A
confessedly ‘earping' review of his 1979 book 'The Discipline of the Law is rather severe:
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The style is unmistakable. And unmemecrable. Judicial staceato, Not a cadence
in sight, I wonder if that is the unfortunate consequence of -writing all those
longheand notes in the early days on the Bench while those below waited for the
pen to be 1gid down, for the 'ye-es’. for the raised eyes.l! -

To show that these matters are simply matters of taste, another reviewer of the same
‘book asserts 'the book is intensely readable’.12 There is little doubt that elegant or not,
it is a prose style which is powerful for its simplicity and directness. It is th'e' (fése style of
an evangelist and propagandist: appellations which Lord Denning would not shun.

DENNING THE REFORMER

Needless to say Lord Denning's view of his role frequently drove him into
dissent from other more orthodox judges. Even where',-in_ the Court of Appesl, he has
carried the day, he was sometimes reversed in the House of Lords in chilling language.
One of his abiding coneerns was to reform the law of contract. He waged & battle over a
quarter of 'a century aga;inst the unfair -éxclus_ion of claims by written terms, sometimes
disguised on the back of a ticket or form. But to his 1951 plea for the law to look at the
reglity of contracting relationships, the Lords answered menacingly. 'Phrases oceui-‘, said
Lord Simon *which give us some coneer'. Lord Simonds added 1Tt is no doubt essential to
the life of .the common law ‘that its principles showld be adapted to .meet fresh
circumstances and needs. But I respectfully demur to saying that there has been or need
be any change in the well known prineiples of construction of eontraets'.

Undeterred, Denning went on to effeet important chenges in contract law,
always guided by -justice and commercial morality, as he saw it. But his enthusiasm has
not been limited to contract cases. He helped to dispose of the principle that a hospital
was not liable for the negligence of its professional staff, He decided the first of many
cases in which a déserted wife wes held entitled to remain to the matrimonial home. In
1951 he wrote a famour dissenting judgment lamenting the ealamatous exception {from the
law of negligence which relieved many, including professicnal advisors, from aections for
damaeges for loss caused by negligent as distinet from fraudulent misrepresentations. He
did not hesitate to dissent, élthough he was then but recently'added to the Court of.
Appeal. The language he used was typical: '

This argument sbout the novelty of the getion does not appeal to me in the
least. It has been put forward in all the great cases which have been milestones
of progress in our law. In eech of these cases the judges were divided in c.>pinion'.'
On the one side there were timorous souls who were fearful of allewing & new




ﬁ;e-of-action. On the other side there were the bold spirits who were ready to
allow it if justice so required. It was fortunate for the common law that the

progressive view prevailed.13

-in-1951 the progressive view did not prevail, in 1963 the House of Lords
! limited duty to care for persons whe take upon themselves to supply
{ation-or advice to people whom they know will place reliance on it.14 Denning's
of 1951 beeame the rule in 1967 and has now been substantially sdopted in

t dﬁl_y- didnot bind the Lords themselves but might no;c bind the Court of Appeal. He
ouldyiot abide a decision of the Lerds which had abolished punitive damages. He saw it as
ng:knocked down the common law as it had existed for centuries’. Carrying two
: es- with. him, he held that this rule of the Lerds 'should not be followed because
 :common law of England on this subject so well settled before 1964 that it was not

: oper to the House of Lords to overthrow it',

.l o I remained for Lord Chancellor Hailsham to deliver a sharp rebuke. Tt is
necessary' said the Lord Chancellor, 'for each lower.tier, including the Court of Appeal, to
‘accept. loyally the decisions of the higher tiers'. But it was not only Denning's judicial and
more conservative legal eritics who expressed astonishment at his, views. Some believed
-thét-Denning was excessively teleolog‘ieai in his approach He was. charged with thinking
of:the-result he wanted before he considered.the legal reasoning on. which it _had to be
founded. This process was all very well if there were sgreement on the first principles
that were guiding him. But should a judge, near to_the apex of the legal system, be able to

gwe .vent to his personal value system, thereby- disrupting settled principles: and ereating

.eonfusion and uncertainty in the law?

During the 1960s Denning tock a leading part in the essault on Ministerial and
Exéeutive authority. He leapt to the defence of the little man taking on the bureaucracy.
He- appealed to the old Bill of Rights.18.In: January 1977 he took part in the-deeision by
which: the Court of Appeal-granted -an injunction on the applieation of a private citizen
directed at a union which, contrary to law, had gnnounced a ban on postal services to
_ South’ Afriea.l7 He rejected ‘the claim -that the Attorney-General's fiat was necessary
to permiﬁ a private citizen to bring the casé..
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Every individua! in the land has an interest in the channels of communication
being kept open. The law shall be obeyed. Even by the powerful. Even by the
Trade Uniqns. We sit here to carry out the law. To see that the law is obeyed.
And that we will do, A subject cannot disregard the law with impunity. To every
subjeét in this land, no matter how powerful, I would use Thomas Fuller's words

over three hundred years ago 'Be you never so high, the law i¢ above you.18

Subsequently the House of Lords reversed this decision holding in efféct that the courts
could not question the long established rule that it was for the Attorney-General not the
courts to decide whether such actions should be brought. This very question is now under
study in the Australien Law Reform Commissioh. There are some who say that Lord
Defxm’ng's view though niot perhaps good law, mey yet be right in principle and become the
law. Others assert that he is too coneerned with the "little man™ and forgets that, in the
~modern state, the elected 'governmént represents the mass of 1little people' and is no
longer the Crown exerting selfish, overweaning power.

Other erities point to Denning’s coneern to uphold valiantly Christian principles
of marality and to impose them on all members -of "societyf In one famous case, he denied °
relief to a voung girl, Gillian Ward, who had been éxpelled from a Teachers' College after
being found with a man in her room at night.

I do not think she has been treated unfairly or unjustly. She had broken the rules
most flagrantly. I sey nothing about her morals. She claims that they are her
own affair, So be it . ... But instead of going into lodgings, she hed this man
with her, night after night. That is a fine example to set to others! And she Is &
girl traiﬁing to be a teacher! ‘She would never meke a teacher. No parent would:

knowingly entrust their child to her care.l9

The same strong langusge came out in his well known report on the 'Profumo
Affair' in 1963. He did not baulk at laying responsibility squarely on the Prime Minister
and his colleagues. The report bears the mark of his moral outrage and its impact was the’
more electrifying because of this. '

Those 'who did not complain about his 'blind spot' where matters of morality-
were inveolved, asserted that he is just a conservative member of the English ruling class’
who reflected the attitudes of a Britain in which he grew up and which was then still a
great Imperial power. Wherever an international element is involved in the case, it i5'said,'-
Denning -has always come down in favour of English law and English courts to the ™
exclusion of applying foreign law to the parties' transactions, glthough towards the end of
his judiciel career he has faced realistically the ‘ineoming tide' of the law of Europe as it
affected the United Kingdom.




hey can be interpreted as meaning now worries him not at all. He must know
t the 12th Century‘wﬁs not like that. But if it were, so mueh the better for
is' analysis of what characterises the 20th. So let's pretend. For all his private
s8irching in his books Lord Denning is the most ufihistoriéal of reformers. ... My
“{fiew of where the line should be drawn between judicidl power and Ministerial
Power will not riecessarily be that of the next man, But it is likely that he and I
“Will agree that the line is politieal. I wish Lord Denning would. He plays not
Gnly the Ace of Trumps but all his 52 cards as if God had dealt them to him.’
“Phere are other players who also have a view of justice, different though that

view may be from Lord Denning's ...20

ordifig o 'this erfitie, Denning's value es an innovator cannot be demed. And when his

_mpathy is aroused he can be a most formidable champion.

Buf his view of justice is too personal, too idiosyneratie, too lacking in principle-

for greatness, He may instruet us as he claims to do, in the principies of the

=<' law, But the grasp of political principle, the insight into the nature of the

. - change that society is currently‘undergoing, for these he shows he shows no

> speeial flair, no particulsr understanding.21

_ ‘The controver:meﬁ that have surrounded Denning, the law reformer in the courts, persisted

“ifito his 82nd vear. Not only did his views on the scope of the privilege of journalists given

rise ‘to- comment. His observations in: the jiry vetting ease?? also draw a dissenting

Voide from the Times editorialist. This was a ease wheré Lord Denning sought to strike a

bléw for a cause he has Iong championed: a new approach to statutory interpretation. The
editorialist cried caution:

What Lord Denning is ‘trying to do is to import into the interpretation of
statutory provisions the same degree of -judicial creativity as is .normally

-~ applied to developing thé common law, The tradition of English law does not
support that approach. It ‘may be acceptable to introduce a° qualifying element.
of -equity inte: the harsh rules of statutery construetion. [But] this would be,
under his formula, for the majority of judges to determine a sensible result.-
That would be to usurp Parliament's funetion end give judges a power which the
vast majority of them neither seek nor are capable of exercising.23
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The same .editorialist two months later in May 1980 returned to his theme in comments on

Lord Denning's ruling about jourﬁalists' privilege:
Lord Denning, this time, is on the wrong side. ... What Lord Denning has done is
to lay down a new test, based on whether a court thinks the journalist or his
employer has acted properly and responsibly: ‘If a newspaper should act
irresponsibly, than-it forfeits its elaim to proteet its sourees of information'.
That is neither a logical nor a necessary criterion. It would. mean that a
potentisl source, even one who revealed -a relatively innocuous piece of
information, would be at risk of having his identity devulged because his
contaet was adjudged to have acted irresponsibly. The courts are far from being
the best judges of what is responsible journalism. Their task should be to
determine the balanee .of public interest, not to judge journalistic ethies. The
Court of Appeal has done a disservice to the cause of press freedom,24 .

To the day of his retirement, Lord Denning was followed by adulation and calumny, praise
and blame and always controversy. Why should this be so? Because he is one of the chief
proponents of the reformist role of the English judge. He enjoyed the approbation of those
who egree with hiz decisions. He had to endure the attack of those who did not. Each. he
aecepted with equal fortitude. s

DENNING AND PARLIAMENT

There are some judges of our iradition who, for fear of being accused of
judieial imperialism’, would not even venture to eriticise a statutory provision which they
felt, in a case coming before them, worked an injustice. though it had to be applied. An
English Attorney-General once told the House of Commons that fit is & most important:
principle of our constitutional practice that-judges do not comment on the poliey of
Parliament, but administer the law, good or bad as they find it\. Tt is & peint of doetrine!,
he declared 'on which the independence of the judiciary rests'.25

In 1950, Lord Denning cautioned against taking this view too far. He pointed out
that the judges had often called attention to laws being in need of reform. He quoted Lord
Justice Serutton who, after wrestling with a very troublesome provision under the Rents
Acts said that he was sorry that he eould not order "the costs to be paid by the draftsman
of the Rent Restrictions Acts and the members of the Legislature who passed them and
are responsible for the obscurity of the Actst26 Obviously, Denning shared this view:
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o not myself see why responsible comments or suggestions on the way in
which Acts, work, intended only in the public interest should be regard as an
infringement of the sovereignty of Parliament. This applies not only in respect
-“of law laid down by Judges or enactments of Parliament in ancient times, but
~.glso in respect of enactments in modern times, subject to the- qualificdti-én that
the Judges must never comment in disparaging terms on the poliey of
- parliament, for that would be to cast reflection upon the wisdom-of Parliament
‘and: that-would be inconsistent with the confidence and respect which should
: subsist between Parliament and the Judges. Just as members of Parliament

- “must not east reflections on the conduct of Judges, so Judges must not cast
. reflections on the conduet of Parliament. If everyone observes these rules,

there will be no confliet.27

-Australian Lew Reform Commission now eollects and reports to Parliament, judicial
othér‘suggestions for law reform. I am sure Lord Denning would approve this
vation; though never did he regard proposals to Parliament as foreclosing his
: for judicial reform, without troubiihg Parliament.

HE WAY OF THE ICONQCLAST

Whether lawyers are scandalised by Denning or admire his persistence, courage
and reforming zesl, he is 2 man who could .not be ignored. Until this week, he continued to
hav &n influenee on the life of the eommon law. We live in a time of change and people
expect“";udges to help soclety meet the challenges of change. Leavmg each and every
re’iorm to Parliament will simply not do. Denning reminds us of the original genius of the
n Iaw. adaptmg the law's reasonable predictability and certainty, to new times.

) "What then is the way of an iconoclast?' he once asked an Oxford audience. Tt is
t}he way of one who is not content to accept cherished beliefs simply because they have
been long accepted. If he -finds that they are not.suited to the times or that they work
injustice, he will see whether there is not some corﬁpeting principle which can be applied
in the .case in hand, He will search the 6ld ceses, and the writers old and new, until he
fi‘l}_q‘s' it. Only in this way can the law be saved from stagnation and decay'.

Reformer or Mischief-maker? Revolutmnary Judge or maverick? lconoclast or
harsh moralist? One thing is certain, Lord Denning wes a towering judge and a notable
figure of the common law. His passion for justice and reform carries lessons for us all,
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