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A

WHAT IS THE LAW REFORM COMMISSION? . .-

Tn 1973Lthévb0mﬁonﬁéﬁith'ﬁafiiament, with the support of
all Parties, established a natlonal Law Commission for
Adustralia. The tasks of thxs Comm1551on are to rev1ew,'

- modernise and 51mp11£y the laws of thlS count:y. It works upon
references recelved f:om the COmmonwealth Attorne —General,

Senator Durack. It cannot 1n1t1ate 1ts ‘own’ prog amme, although
it can suggest matters approprlate for reference,

The Comm1551on 1s set up in Sydney It has four full tlme
Commissioners and seven part tlme Comm1551oners. Slr Zelman
Cowen, our Governor-General was, until his appointment to that
post, a part-time Member of the Commission.

The Commission staff numbers 19, a figure set years ago and
before many major projects-of reform were given to the
Commigsion. To supplement. this number, the Commission looks
beyond its own ranks and indeed beyond the ranks of the legal
profession, to honorary consultants who are appointed with the
‘approval of the Attorney-General. O£fficers have élso been
seconded from other Commonwealth Departments and authorities
and co-operative arrangements have been worked out with
universities and other law reform bodies to increase our output
"and supplement our meagre resources.



WHAT HAS THE COMMISSION DONE?

The Commission has produced a number of reports upon
controversial and difficult references received from successive
Governments. Our reports on Complaints Against Police and

" Criminal Investigation were produced for the Labor Government.

The reports on Alcochel, Drugs and briving, Insolvency: The
Regular Payment of Debts and Human Tissue Transplants were

-produced Eor the.present Administration,

Reports are shortly to be delivered bn Unfair-

Publications: Defamation and Privacy and Lands Acquisition Law.

Currently being distributed are discussion papers on a wide
variety of matters which are still before the Commission.
These include our project on standing to sue. They also
7includelprojects on Insurance Contracts, Privacy and the Census

afnd Debt Recovery# The Commission has recently received a
number .of important references from Senator Durack. The first

is one designed to reform the law of sentencing of Commonwealth’
-dfgenders throughoutlﬂust;alia." The secomrd is one, most
recently received, relevant to the reform of child welfare

“laws. This has particular importance' in the International Year -
of the Cchild.

HOW DOES THE COMMISSION WORK?

The unigue feature of law reform bodies is their procedure

of drafting new, reformed laws. Unlike the preparation of most
government legislation, the preparation of law reform

commission reports goes on in the open., The whole point of ,-f
committing a project to the Law Reform Commission is to procure
public, expert and lobby comment so that the proposed law is =
thoroughly refined before it is put to the Parliamént. .

With this in mind, the Commission has designed several

procedures for the purpose of securing such participation.
Public sittings are held in all parts of the country. Seminars
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are- attended; -arranged by.various industry and community
' groups. Pub%ic lectures and speeches are delivered. The
.printed and.electronic media:are engaged Lo carry news and
details of the Commiésion'saprojects and of- tentative tpinking
in themu:. Discussion -papers-are-produced which are. in a less
formél“anq.more‘undersyandable'fo:m than most government
documents. . Pamphlet summaries oOf' the discussien. papers are
widely distributed. to-the legal-profession and:to other..
interested -groups. -Lately,-we have: begun to use the procedures
of public copinion polls and surveys. As well, a team of
honorarchonsultants.appointed‘fromuinterested view points sit
down with:tpe;memisgiong;gﬁqﬁﬁtﬁéécgss;withwﬁhgqgthe various
issues that have.ﬁblbé reééived. o R ‘
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Rll of this: takes; time. It; also:gontrasts. sharply with our
normal procedures oﬁwlaw»makinguinpthis;country. -:It is not
normal to consult so_widelg-QEQLﬁpééggn;y;;n-thg-preparation of
1aWs.ﬁ%B§gau§§¢9&;thié}=miséppfehéhsions~agisﬁg£hé£~éarly views
stated are, as ig -often-thercase withﬁgdyﬁrnmeht, Lhe committed
final and.ir¥evocable-opinion; of:the Commission. . That is not
$0. Inall of-.our-preojects major changes are made as a result
of the exhaustive processes of.public,copsultation. So ié has
‘been in the pasi. -S50 it.will be .in the. case: of the reference
on Class Actions. -

DOES THIS HAVE A PRACTICAL RESULT?

Law reform, which was simply the production of splendid
reports and attractive discussion papers would be a waste of
public funds and the energies of busy people. It is recognised
on both sides of Parliament that our legislative processes need
assistance from expert groups and community opinion in the
development of complex areas of -the law.

The Law Reform Commission Act is silent on what is to

" happen after a Commission report is produced. It must be
tabled by the Attorney-General in Parliament and therefore it
becomes a public document.. But after that, there is no
guarantee that the Government will act upon it.
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‘d@ministratively, in South Australia.and Victoria., The Federal

-on. Complaints Against-Police-has=been implemented in New South.

Australia has.a‘fairlﬁ poor record in the implementation of
the reports of government bodies and committees such as law
reform commissions. A figure taken out in 1956 showed that of
641'qeporgs received from law.reform bodie®s in Australia and
New Zealand between 1916-and that date, only 311 had been
followed by legislation, i.e., about 48 per cent. Of course
this is a poor indication. Some reports recommended no
change. Others were annual -reports.- Others were overtaken by
events. The general -point made is that. not all. reports lead to
action. . l ' '

In terms of.legislative follow—up,ﬂthe Bustralisn Law
Reform Commission has, so far, a fairly éood record. Not ohly
have its reports been adopted by the Federal Government to
which they are addressed.. State Governments have begun the
process .of ‘picking. up the good ideas-and suggestions for law
reform- made by the Federal -Commission.- For examplé, the report

Wales 'almost in. its. entirety.:: Important-suggestions in the the
report have-#lso been adopted-;n'buéehsland»and, :

Government _is scrutinising the report in conjunction with the
proposed establishment of the Federal Police of Australia.

The report on Criminal Investigatioﬁ led to the
introduction of the Criminal Investigation Bill 1977 by
Attorney-General Ellicott. He described the Bill, based on the

Commigsion's report, as "a major measure of reform". The major
thrust of it is to update and modernise the laws of criminal
investigation in this country.

The report on Alcohol, Drugs and Driving has been

implemented in the Australian Capital Territory, as has the
report on Human Tissue Transplants. The latter is also to be

implemented in Queensland, according to an announcement by the

" Deputy Premier of that State, Dr. Edwards.

In advance of Federal legislation, the South Australian
Parliament picked up and enacted legislation based on the




.proposals contained in our fepert on Insoléencya Even in
advance of our final report, the Northern Territory Government
.adopted most of the proposals putiﬁorward in QUEVQiSCUSS£QDT
paper.on Lands Acquisition Reform. ’ .

Nor is the adoptlon 0£ good law reform‘ldeaehrestrxcted to
the home market.4,InLerest has been shownyln our proposals for
lnsurance reform ln Thalland ' The repefi 55 Human T1$$UE
Transplantatlon is to he translated into Spanlsh for
distribution thoughout South Amerlca. The Governments ‘of that
contlnent ace grappllng with . the same need to mode:nxse the
law. . More .recently we heard that our proposals on defamatlon
reform are to .be subetant;al;y gdopted in Barbados ;p.the_West
Ind§s$;QAH-p‘;“' S L 7 | o

mechanlsm of modernlelﬂg and up datlng Our legal system to make

it more Jjust and more relevant to the problems of today. The
law tends to. speak Lo, each age, ln tcrms of, the values of times
goneg. by-n -The role .of -the. Law, Reform Comm1551on is to help
Parllament to rev1ew the law 1n a systematlc way , modeLnlsLng
it where necessary and chang1ng it where the change will lead
to improvement. Law reform is not change for its own sake. It
is change for the better.

. HOW DID THE CLASS ACTICNS REFERENCE ARISE?

- In 1877, Attorney-General Ellicotﬁ gave the Law Reform
Commission a reference on Standing to Swe and Class Actions.
We have called it, for ease of convenience,; the reference on
"Access to the Courts”.

The Attorney~Generai's terms of reference called attention
to the specific functions of the Commission under the Act to
review Commonwealth laws with a view to the "systematic
aevelbpment and reform of the law". Particular attention was
drawn to our duty to modernise the law "by bringing it into
accord with current conditions", to simplify it and to adopt



Mnew -or more effective methods for the
administration of the law and the dlspensatlon of
justice". . .

The terms of reference recite criticism that has been made "of
the restrictions in therpresent law upon the ‘capacity and right
of persons to oe heard in courts and proposals which have been
made réléting to class actions", The‘Commission is therefore
required to rev1ew Federal laws on the standlng of persons to
sue in Federal courts and courts exer0151ng Federal _
jurisdiction and Territbry courts. It is also instructed to
revie$=the laws relating to class actians in such courts. We
are.reguired to report upen the adequacy of. present laws and
the dQSlrablllty of changes in existing law but bearing in mind -~
any constitutional limitations on~Comm0nWea1th power.  We are
also instructed to keep in mind our functions® to consider
proposals for uniformity of laws in this country.

These, then, are our terms of'referenceﬁ‘ The Commission

delivered one dlscu5510n paper on the reference suggeskting

major reforms of tbe law governlng standing to use in Federal

jUIlSdlCthﬁ., That discussion paper w1ll_n9t be explored
here! Tt is available, free—of,charge,'to,tbose who are
prepared to comment on it. It is 5till under consideration
within the Commission. .

The present purpose is not to review in detail the class
action controversy. This will shortly be done in a discussion
paper that will be prepared by my colleage, Mr. Commissioner
Bruce Debelle. He is the Commissioner in charge of the
reference. I anticipate the publication of the discussion
paper within the next few weéks. Already meetings have been

- held with our consultants. These number a Federal Judge, 2

member of the Australian Consumers' Association and other .
persons appointed because of their background in businesgs and
industry. The latter include officers .of the Confederation of
Australian Industry, the Australlan Finance Conference and the
ABustralian Industries' Development ASSOClathn. We also have
consultants from the Commonwealth Department of Business and
Consumer Affairs, the Trade Practlces Commission and the Office
of Commissioners for Consumer Affairs in the Australian Capital
Territory and New South Wales. ' It will be seen that we have an




excellent team of consultants voiting ‘differing. opinions on
class actions from diffefing, indeed competing, points of
view.. .There ig no‘'doubt~that the-Commission will have at its
table the best 'possible advice. :It will hear ‘every tompeting
argumernt "&nd will "be Jeft under no misapprehension as to the
alieged advantades and disadvantages of the class action
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procedure..-- Fliay LTIt T

WHAT -ARE CLASS--ACTIONS? <= .. . -

Wé“start'f:p¢fé‘dlsdd?ant&geﬂfﬁ“that most 'p&#ople "in . -
Australia ‘have ro idea ‘atrall as toiwhit clasgractions are.
Lawyer§iarél ngtifami 1takriiens thgd ﬁi’ﬁg"ejdufse'e.fér:'-t_hetsimple' :
reason that"'itdid not ‘develop'in éuriéduntiy or in.Britain,
Canddd-and Neéw'Zéaland, At ledst so far as &lass actions for
damages are concerned,  (the matter of controversy facing the

" Law Reform Commisé?gu)ithe-sgecieé of‘liﬁigation?;;,qﬁite
unknown-in -this GSUNEEYY : L

The.danq%g ofﬂthiSfignqrancéﬁbficiéég &ctfbﬁs:iS‘that
judgments willbe.made.about them:onithe basistoniy’ of United
States-experienceérandinflamed by extravadant rumours and
emotional reactions. We do'not propose to allow the Australian
debate to take this course. If c¢lass actions are to be
introduced in Australia, they must be put into the context of
the Australian legal system and the ethics and rules of
practice of the legal profession of this country.

Put shortly, a class action isla kind of representative
action in which one person or a small group of people are
permitted to bring legal proceedings on behalf of a large
humber of other persons and to secure court ordered relief
affecting not only the actual named parties to the case but all
other parties in-a similar positidn, who are included in the

¢class.,

The requirements of a class action are three. First, there
must be a large number of persons affected in a similar way to
the c¢lass litigants. Secondly, they must’ have a commcn
.interest, although not necessarily an identical legal




interest. Thirdly, .it must be convenient to deal with the
matter as a form of group litigation rather tQaﬁ to require the
individual parties .to-bring their own-cases to the court in
order to litigate them separately._ Most ¢1a55 action
procedures invoke a rquiremeht that it.should not only be
conveénient to proceed by.way of group litigation in this way.
Class action rules generally requife that the person who wants
to o:ganise.a class action should show, in a preliminary
hearing, either that he has a - prima facie- cause.of action
and/or that.the claim he is bringing on his own béhalf and on
the .behalf -of many.others, has . "merit”. -

: . B S

A type.of class action did develop in England in the
éhancery‘courts;‘when proceeéihgs couid be .brought b& one
person for relief that was available to many other people in a
like position. . They did not develdp in the Common Law cCourts
in England. -The reason for this disparity arises largely .from
the. fact that the -form.of rémedy_gfanted in the Co@mon Law
courts was the award of moneyrdamagéq;,-The form of remedy
granted in tﬁe,chancefy courts was. a s?ecific‘order {either
injlunction or declaration} requiring particular conduct on the
part of the parties. The difficulty which led to the
resistance to class actions in the Common Law courts was the
problem which such courts face arising out of their form of
remedy. It was easy to make an order of injunction that flowed

on to benefit many other people. It was less easy for courts . e
to dishurse large sums of mbney paid into court and available b
to ﬁany other people affected in a way similar to the

successful litigant. ' : ‘ 'fg

in the United States, the same inhibition did not prevent 'j
the development of class actions for damages. Starting from f
modern beginnings in New York State in the 1830s, the class :
action procedure for damages developed slowly at first. It was
introduced into the rules of the Federal courts early in this ,
Century. The mounting of class action procedures did not fi
becdme_a common place until the 1960s. Even today, it is not &
big part of the litigation in the United States. However, it.
bas attracted attention because, in a number of cases, very



B " jarge verdicts indeed have been récovered. ‘These and the

alleged Hbhises’ dn 'the: WHY havé' ' L&d ‘to calls. formajor reforms
of class action procedures’ in ‘the United States: * It must be

emphasised, that few of the calls for reform'in United States
“assert that class actions should be abolished entirely.

Mr. Griffin- Bell Attorney-Geéneral of the United States visited
the Law Reform Commission last yeéar. Whilst acknowledging’
defects in' class action procedures which had to be clired (a
matter to which he has given his pefsoﬁal attention); the
Attorney- General €aid that a reformed class action procedure
was unddubtedly necesgary ‘and ‘should be preserved as a valuable .
‘means of bringing many people fo the .courts of justice. -
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GIVE AN EXAMPLE -QF"A’ CLASS"-ACTION? =

Class -actions ﬁavéibeeﬁ-bfought"fdf many claims and
devising a typical €xample is not easy: * A most® freguently
cited -case ‘I8 Ddir viT'yd116w Cab’ company 67 Cal. 2d 695

'(1967). Contrary to a city ordinance, -the cab company raised
its fares by ‘Eifply ¢hinging “theé ‘meters: Ad a consequence,

_ £houéaﬁdé“of‘pagééﬁgéfénﬁézé'udlaﬁfﬁll?:OVéfcharged; Some
never ‘real¥sed ﬁﬁaﬁ'waé*happehiﬁgi‘aManﬁcﬁould doubtless not
have cared very ‘much, even 'if they had known. Most would
‘certainly not have cared sufficiently to sue to recover the
unlawful surcharge., It would be just too much trouble and the

damage to each individual passenger would be too small to

warrant taking the matter to court, even to a Consumer Claims
Tribunal. Mr. Daar, however, was permitted to bfing-a
representative class action allowed for by the Rules of the
Supreme Court of California. Ewven though each individual

" passenger had a separate. contract and a separate claim against
the cab company, Daar was permitted to proceed on his own
behalf and on behalf of all taxi-cab passengers who had been
-overcharged in this way. The court rejected the cab company's
argument that there should be a precise "community of iegal
interests" before such an action could be allowed. Of course,
it was not possible to identify each and every individual
passenger. Advertisements for them to come forward produced a
small trickle. But the court took the view that if a class
action were denied, recovery by members of the class, or even

by the signficant portion of them, would be most unlikely. An
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inaididualrclaim would amount to a few dollars only. The _
defendant, if no class action were allowed, would "retain the

benefits from its own wrongs".

In the end, the case was ‘settled. The amount of recovery
was simply‘calculated. 1t was the "un)ust enrichment" which
the cab company's books disclosed had been procured as as
result of the surcharge. Tb{s amount was paid into court. Mr.
Daar secured’'his overpayment. So did:those who, by simple
procedure, could pr0ve,their individual claims;A The lawyers in
accordance with the légal system of the United States, secured
their contingent fee i.e., a proportion of the, verdict sum.
"But there was still a fund in court to bé disbursed. The court
found a solution to this probleém. It:ordered that for so long
as:waé neceésa:y-to exhaust the fuhd paid into court, the cab
company should undercharge its passengers until the amount.in

court was extinguished.

ThlS is an example of a-class action w1th S0~ called "fluid
class recoyvery"”. There are many 51m11ar cases: There are
alternative'schemes which avoid the problem of disbursement of
a fund. The case has been CrlthlSEd as. providing a windfall
benefxt to later taxi passengers who ‘may be a quite different
group to that which was wrongly overcharged On the other
hand, without the lnterventlon of “the class action, almost
surely the taxi-cab company would have taken the beneflt of its.
own wrongdoing. The risk of an individual claim by a '
disaffected passenger or even or a criminal prosecution for a
relatively smaller fine would be no deterrence from the conduct
contrary to law which the class action certainly effectively
attacked. '

WHAT .ARE THE LEGAL ARGUMENTS AGAINST CLASS ACTIONS?

Constitutionai Problems There are at least three "legal”
argoments againsﬁ ¢lass actions which can be mentioned. In the
first place, there may be constitutional difficulties in the
way of introducing class actions of the kind I have described
in this couﬁtry, at least in Federal jurisdiction. Our High
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Court has made it plaln that only certaln matters can be .
litigated in Federal courts 1n Australla. The reason for thls
arises from the doctrine of the separation of powers and the
language of Chapter III of the_Australlan COﬂStltuthn.“‘A

court only has jurlsdlgthn 1n “matters

SR P Y i T B
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class actlon 1ntroduces a means of enforcing the law which was
not- under contemplatlon at least SO, far. as Australai ;§
at the ti ) S5t e

Trirv 5. X '

mass l1tlgatlon by one person on behalf of many In these

c1rcumstances, to prov1de a procedural mechanlsm whxch w111'
enforce, many times over, a remedy which was expected to be
used, if at all, by few, amounts to a real change in the
substantive as well as the prbcedural laws., In other words,
class actions are not simply a procedural device. They
potentiate with the substantive law to create a legal system
which is quite different to that contemplated when the original
substantive law was established. -

Punishment by Civil Process Furthermore, critics ‘of the

class actions say that the multiplication of individuzl claims
to one very large single claim by way of class actions ambunts
to a misuse of the civil law. It is said that the class action
for damages recoups a fund which is in truth to be used not for
compensation of persons individually wfonged (Eor many of them
cannot be identified or will not come forward), but for the
purpose of punishing the class defendant and depriving him of
his unjust enrichment. In these circumstances, having regard
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- to the size of the "punishment", it is not apt to deal with the

matter by a procedural device of the civil law. It is the
business of the criminal law and'procedure to punish, not that’
of the civil law. Recognition of this fact has led to the
introduction of special protections in the criminal law, e.g.,
the rules as to the onus of proof, the entitlement to jury
trial, the requirement that the case be proved by the Crown
beyond reasonable doubt and so on. . These rules would not be
available to defendants facing.the risk of punishment by a
class action. ' | B '

HOW DO CLASS ACTIONS AFFECT THE PURPOSE OF COURTS?

Lawyer Entrepeneurs .Other arguments against ciass actions

point to their effect upon litigation, the role of courts, the
judiciary and ‘the 1egal'professionl"iﬁ‘has been hitherto:
thought; -in our system, that litigation is a "large resort”.
Class actions may have the effecﬁ‘of positively organising and
encouraging litigation. Furthéﬁmorg, they amount in the.view
of critics to the gftiﬁicial qnganisapion of discontent.

. People .who would -never-have brought a claim to court find
~ themselves "roped in" to class action litigation as members of

a class who are iitigating a claim in a court of law. Many of
them would not themselves be bothered to bring such a claim.
Many might just accept the wrong done to them as part of the

inevitable price of living a busy consumer society. Many may

even oppose the motion of a class action but may not hear about
it at all or until it was too late. Critics of class actions
say that it allows the "lawyer entepreneur" and the noisy
minority to take charge of mass litigation, often for their

‘personal interests rather than for the real interests of the

disaffected or disadvantaged. It is also argued that the
common law procedure of advocacy trial depends for its
effectiveness upon motivated litigants. The fear of the class
action is that symbolic litigation will lead not to the
peréonal motivation that arises from actual direct involvement

‘in "last resort" litigation. The very size of the claim will

make the potential of costs an important factor in determining
whether the claim proceeds.
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. Judes as Social Legisiators Finally, critics of the class

action say . that it reposes-in.judges obLigations to perform
tasks of social:manipulation-for which:.their training and
packground have not-always suited.them. . The disbursement.of
fluid funds of class action_damageszaccotdiqg‘to broad
principles of sowial justice-is the kind of thing which
politicians may be: better-:able:te,perform.than .judges qsed'éo
the syllogistic function of the judiciary under -our system.
The very .size.of :some.class action funds-and_the mutiple
choices that are-available for their disbursement.raise doubts
as:to the adequacy of the forensic medium to permit a hearing
to all of the competing cllents that may ex1st for dxsbursement
tot dd: broad justlcee ; Ity 1s one thlng Lo compensate an
1n61V1dual or a group of 1dent1f1ed 1nd1v16uals. It is anothet
“to disburse large.sums according-to.mich less.clearly
identified rules. i - e

ot TR P T S R I - A e, el

- Someone Pays —A number of hard practlcal arguménts have
" been idgﬁtiﬁféd,by,cr;tlcs;cf;the-cLas;;ac;aonﬁpgchﬂure. In
ther Eirstrplacey itris pointed,@y;vtba;;fagmépngypayS“m.:In the
end; class action verdicts, howeyer.large .or small, must be
picked up by someone." - Either: the;class defiendant, falls-and is
ruined or some machinery is devised to- pass on to- future
consumers the cost of .the verdic ordered in favour of the class
litigant. Of course, it would not always be possible for the
class defendant to pass on his verdict., - The market may be too
competitive to permit this. But the class defendant will
normally be a corporation and the sanctions that may be
appropriate against an individual may not always work against
' the corporate defendant, particularly so far as punishment is
concerned. One consultant-has pointed out that in the case of
the'Yellow Cab Company, the undercharging of fares for a pesriod
necessary to‘reduce the "unjust enrichment" f£und might, in
Eact, damage competitors of the Yellow Cab Company. Consumers
knowing that for a certain period yellow cabs are cheaper than
otheré may be tempted to patronise that service. Other, quite
innodept cab companies, may lose their custom temporarily or
permanently. Yet they may never have breached the law but may
be aFfected by the "heavy-handed” remedy devised by the court
to do broad justice. .
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Windfall benefits Many critics of class actions point to

the ruinous size of some class action verdicts. Furthermore,
the windfall nature of: ‘some of the orders made to disburse
large damages .0ffends many observers. Why should future
passengers secur2 the benefit of overpayment By earlier yellow
cab passengers? As Soon as judges stray from the narrow path
of awarding actual compensation to particuléf'pecsons atfected
or from imposing criminal pendlties in ‘accordance with law, the

* broad. functions they are askéd‘totperformuéféJﬁare sultably

those of the executive or the legislature who are more

sensitive tohthe many interested lobby groups in the community
and who, unllke the judlc1ary, are answerable periodically for
their mistakes. ' '

‘"Blackmail" litigation Critics of class actions also point

out that although the ostensxble purpose of the procedure is to
procure for more people access to-the cpurts,-ln truth,
American expe;lence suggests that -¢lass actions do not- -
typically end up in court. -Most of théem,- like most litigation
genefélly,'afé settled’ Because of the very size of the class
actlon, there may. be d#n even greater pressure to settle-this
form of lltlgatlon than most. Once a class action has passed
through the gateway of the preliminary screening procedure
provided, enormous pressure will be upon the defendant to
settle the case. Far .from getting.more people to the courts of
justice, the net result'will be more settlements in lawyers'
offices, generally to the great advantage of lawyers rather
than access to justxce by the communlty

ARE THERE EFFECTIVE ALTERNATIVES TO CLASS ACTIONS?

The critics of class actions say that we are already
developing and already havé effective alternatives to the class
action. Small claims tribunals, the Consumér Credit Tribunals,
the Trade Practices Commission, the consumer protection
machinery, the accredited consumer and other bodies, television
publicity and the free press, the ombudsman in the public .

‘sector and the growing a&ailability of legal aid all provide

effective mains for redress against injustice. Critics of
class actions say that the heavy-handed machinery of the United
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-States should not be. 1mported into our very. different soc1a1
and legal enV1ronment.; Australlans are more:eecustomed Wsp,}t
is said,. to looking to. adbureaucratlc, 1nfq:mal{_e9peiliaeory
machinery to solve their dlsputes_and claime :ather than the
litigious rvsolutionrthe,hmericane_suggegt for every social
controversy.. Instead. of.encouraging,more beople to go to
courks, we should 80, it is argued, encourage more people to
conciliate, theLr dlfferences._ The class. aCthn would, in this
.view, 1ntroduce an unneeded,.uncalled for sledgehamme: to solve
problems for whlch we, have aiready developed flnely tuned
machinery . of 1ndlv1dua1 grlevance redress.r There are many
other arguments mounted against, the class actlon but I thlnk

the catalogue.already mentioned 1llustrates the klndS of case
that is presented by the critics:. Clearly close attention must
be cagefullyvgivenaphatEcgsequ CE e e L .

~Irn°wz£u&nmtor:he.anaumentsﬁfqeﬁclees=e9ti°n8~;ﬁuu.
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~ WHAT CONSIDERATIONS DISTINGUISH Us FROM THE UNITED STATES’
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Fewer Feﬁeral actlonsu-In the. flrst place. proppnents of
classeecthnnprpcedqpesAggge that.a number, of "spurjous?
arguments must. be put to one. side. before. the debate can be
truly joined. First, it is pointed out that the class action
does not exist to enforce "palm tree justice™. The plaintiff
and his class must have a legal cause of action, i.e., some
claim known to law which, individually on a one-for- one basis
would be enforceable in the courts of law. It is pointed out
" that. in the United-statés there are many more causes of'action
in Federal jurisdiction than there are in Australia. Causes of
action for damages, specifieally, are granted under United \
States Federal legislation dealing with the environment, with
civil rights, with securities and exchange, with work
environment, as well as with.consumer'protection and
anti-monopoly laws. In Australia, there is not yet the same
panoply of Feaeral.causes of action susceptible to collection
in Federal class action procedures.
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No Trebel or Minimum- Damages As well, it is often pointed

out that there are features of the United States scene which
would simply never be translated into Australia. Many of the
Federal causes of action, for example; provide for treble
damages. There is no curtent similar provision in Australian
Federal law. The large verdicts that are often secured in the
United States arise so it is said from the fact that the
plaintiff can multiply multiple-adtions for treble damages or
minimum-damages which thereby-create a fund of -very significant.
ptoportions. In Australia, the damages that can be secured are
limited to the actual damages suffered by an individual -
person. Therefore, the ‘base to be multiplied is not
exaggerated, ‘as can occur in the United States where multiple
and minimum- damages provisions exist in many statutes.
Furthermore, the Australian population is much smaller than
that of the United States. The consumer market is much
smaller. BAccordingly, -even with multiple claims, -the amount.of
the verdicts are likely to be of much more modest propo:tion'in
this c¢guntry than in Awmerica. T e

N¢" contingent "'fees” Most importantly, we do not have

contingent fees of the same kind as have ‘existed for many years
in the United States. It is upnethical for lawyers in this
country fo mount litigation upon a condition that Ehey will
secure a variable proportion of. the verdict. It is this
phenomenon that has created much of the motivation for
multi-party litigation in the United States. It simply does

- not exist in RAustralia and it is unlikely to exist in the
foreseeable future. Accordingly, the source of much of the
Unitedvstates abuse is simply not present. These arguments are
put forward to ensure that we get the class action debate into
its proper context and talk about it in the environment of
Australia and in the light of what would be likely to happen in
this country,.in circumstances very different to those that
obtain in North America. ‘



. Lo 17 -
'HAT ARE THE POSITIVE ARGUMENTS FOR CLASS ACTIOQMNS?

Getting-to Justiceu.Thepropenents~of class.actions list a

* number of positive arguments .which they.sayrjusktify.-the
introductioﬁ‘oﬁvclasé'actionainuthisrcountry;i”In the.first
place, they refer to:the great need. for procedural reform
actually to-deliver.the legal remedies ‘which look .so good "on .-
paper" but which-are. rarely-available in practlce ‘to- the

_ord1nary c1tlzen. “This is an argument. that has much attraction
to the Law Reform Commissidn because we have set-fout: face

' againét"mefefyﬁdevéiopingﬁattractive statutestwhich 4o mot in

practiéé "securé effective. reformis~The search for new remedies

thakt® Will beimore effective~is ongw worthy of law:reform and is

a common theme” of 4’ Rumber-6f "Ouk- ‘projectsi LUAL ar ‘time when we
have better educated citizéns demandlng dn-increasing part in
the purining -of“their SOCletY -and ‘ the decisions.of: ‘government,
theré"will<be’ &h 1ndreasxng impatiénce with:procedural niceties
and "a coticern “that we ‘subject the administration of Jjustice to
Athe very practitaiitestsftvahibhfother~activitiés in soclety
are- constantly. submitted:.. How far-is the admlnlstratlon of
justice” truly avallable oty ordlnary people’ How far is it
simply the playthlng of the- wealthy ot £hose who are supported
by rich-and powerful.groups? . Fgit.desirable;that: insthe age
of .mass.consumer .production and.organisation we .should adapt

court procedures to society as it exists?: -

Internalizing lawfulness Furthermore, proponents of class

actions say that the ultimate aim of machinery for sanctions
and remedies is the internalisation of control so that lawful
conduct become the norm. Whereas an individual claim by a
disaffected taxl passenger, a criminal prosecution by a
hard-pressed consumer bureau, publicity and a fine may ensure
compliance with the law, they may not. The very significant
‘risk of class proceedings to recoup the entire unjust.
enrichment would be more likely to affect the "pocketBook" of
the potential defendant (what we would call the "hip-pocket
nerve”). On this view it would be more likely to ensure
‘compliance with the law in the first place.

Free enterprise legal aid Furthermore, proponents of class

actions say the they represent the "free enterprise answer o



- 18 -

legal aid". . They permlt .one person‘or a group of'persons and a
willing lawyer to take on a proceedlng to establlsh breach of
the law and thereby to dellver remed1es to a large number of
other persons who have not been able or knowledgable enought to
bring their claims. It 1s said that thlS encourages self-help
rather than bureaucratic help.- The so- called alternatlves of
"bureaucratlc" a551stance through bod1es such as the Trade
Practices Commission, the Consumer Buraau, the Ombudsman and so
eGn are assailed by proponantsrof class actions‘as inadequate.
Such bOdlES labour under staff ceilings. and always suffer the
risk of "cllent capture“-,1 e., so frequently having to deal
with th05e they have to regulate that they end by being
problems more sympathetlcally to- them than to those who
complain, The number of proceedings broughr_underAthe‘Trade'
PracticeS.nct_by the Trade Practicea Commiééidn is, for
examplé, quite small (39 cases. in one .Year). Although a large
number of cases are dealt wrth satlsfactorlly by COnClllathn

and negotlatlon, Etaff celllngs and budgetary limitations -
restrain the. amount. of attentlon which the bureaucratic model

. can prOVlde £ The avallablllty of the 1nd1V1dua1 effectlve
case, brought dlrectly to the courts of law may be a useful
check ~against governmental 1nd1fference, lnterference or
restraint,

Helping disadvanraged people Most importantly, proponents

of class actions say that this is one means whereby the
ignorant, apathetic and timid people-in society can get to
justice. ‘These are the very people who will not complain, do
not know their rights, may not be entitled to legal aid, would
almost certainly be denied legal aid for small claims and yet
who go away with the feeling of cynlclsm about the system ‘of
justiée which permits them to be deprlved of their legal rights
but provides them with no effective means of having those
rights enforced. ' '

. WHAT ARE THE NEGATIVE ARGUMENTS FOR CLASS ACTIONS?

Unjust enrichment Proponents of class actions also point

to the need to provide some form of requiring an account or
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. unjust enrichment.: Talk of criminal penalty is often scoffed
at. The small finé1may“ha%efIfftléﬁrhpﬁbf“éhahihﬂ%n&”&&éé'will
do nothing for the individual citizen who has been taken. down.
The payment of the fine into Consolidated Revenue mecely’
reinforces cynicism about the effectiveness of the law in
delivering ledal rights which on paper “1dok splendid:but which
are in practice unenforceabie. ' " ; ’ )

Limited legal aid . In default of some form of o}génising
little ¢laims. into a‘sizeable and effective large claim, the

net result-is all stoo often: that:there 1s no ¢laim at all. The
individual is-deniéd’légaliaid}foi*his“sépatate11itigatio§

whereas consolidatéd proceedings in the naturequ-a'test‘gase
‘may be-entirely appropriate for:legal assistance:inuring to the

benefit of many.. 7 .& 7%

P LRI PP

CONCLUSIONS: THE.NEED FOR CARE '« iw.l:iilin’

L i L A B P DA

The introduction of class acticons:into Australia has béen
recommended by the+Law Reform Committee of 'South Australia.
© The:reform’of tlaSQCHétiOﬁ,proéeﬁﬁiégfisibéfﬁétqénsidétedJin
the United States by a number of administiatiod and”
congtéessional committees. Class actions have been proposed in
Canada, in the Federal sphere, in relation to consumer
protection. Lately, they have been introduced into the law of
two of the Provinces and are under study in other Provinces of
. Canada. The reference to the Australian Law Refofm Commission
requires consideration of the issue of class actions in Federal

jurisdictions in Australia.

No conclusion has yet been reached by the Law Réform

- Commission. A discussion paper will shortly be published. It
‘will not contain final views, It will be put forward for
public discussion by all interested parties in all parts of -the

country.

It is abundantly clear that if class actions were to be
introduced, adequate protections would be necessary to ensure
that we do not £all victims to the same abuses as have been
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" jidentified in the United States. The rules governing the legal
prdfeésionfin this country.already provide some protections
against such abuses. However , additional ‘protections may be
needed aéhiﬁét such risks as liability for technical breaches
of the law, litigation by -incompetent or i1l-motivated lawyers,
prémaéure settlement adversely affecting the rights of,peisons
who may not have heard of the litigation and adeguate means to
disperse fairly residual funds which are recouped from class

defendants.

On the other hand, if class .actions were tp be introduced
and were not to be simply another legal'“papér'tiger:, it would -
be, necessary to give thought to the effects Such a pfocedural
chaznge would have upon the development of substantive law and
the rewards that would be necegsary to induce'ha:d—pressed
lawyers to bring class actions, given the procedural
impediments and devotion of time that would be necessary, under -

v

any- class procedure deyised.
The publication of the discussion paper in June 1979 will
provide a focus for .informed discussion- and’ debate, Lord
Hailsham in his first Menzies Oration, asserted that the banner
of the West was the Rule of Law. It is the right of our
citizens to go to courts and to have rigorousiy enforced by
independent, fair-minded people the law of the land that
distinguishes our form of society from most others. Lawyeérs,
including corporation lawyers, have a special concern in the
. class action debate. Clearly, the resolution of the debate
will potentially chart the future direction of the courts, the
role of the judiciary and of the legal profession in this )
country. If our banner is the Rule of Law, then we cannot be
content with a legal system which prides itself on fair
substantive laws but which are not, in reality, available for
enforcement by the ordinary citizen. If he does not know the
law, is not informed of it, has no realistic access to.legal
advice, is too timid, apathetic or ignorant to enforce his
rights, then Rule of Law may become a ¢liché or a shibboleth.
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We must be concerned agalnst abuse oﬁ legal process. But

ége muUst’ equally 'hé concerhed to” ref SEm the aﬁmlnlsttathﬂ of
justicé €0 Bring” it more”intd line’ w1£hmmodern condltlons and
to con51der new and effectlve ways of prov;dlng ordlnary people
with access to 15 procedures and rules. The task is a
difficult one; redquiring sen51t1v1ty and balance. VWe must'
avoid the judlc1allsatlon of every problem.E But we must

equally avoid the- cyn1c1sm that i& bred by paper rlghts which

everyone knows will not be enforced and may be abused. IE
class actions are not acceptable as a means of securing access
't behoves 1awyers,

3

to jUSthe by those presently denled lt,

espe01ally, ‘to” suggest effectlve alternat_ves that w111 truly
brxng people to justlce.‘”"' '

1

so that, in the end;when ‘we déliver our'report to the -
_Attorney-General; ‘We getit'right. ..
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