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"UNINTENTIONAL" LEGAL EDUCATION

A recent review of communlty legal education in

Australla asserted that the Australlan law Reform Commission had

"unintentionally" become involved in community legal_ education.
“Law:reform activities can also provide
valuable information and practlcal tralnlng
in the mysteries of the law. The A.LIR.C.
with its emphasis on socially oriented
references and its. practice df pursuing
those matters in a very .public way through
media publicity, thé encouragement of
submissions from interested parties, public
hearings advertised as such and -the extra-
~ordinary round of conference lecturing pursued
by the current Chairman, Mr. Justice M.D. Kirby,
has raised public interest and involwvement in
law xeform-as never before. These are
commendable initiatives which could well be
emulated by other State law reform bodies.

The A.L.R.C. perhaps uﬁintentionaily has done
as much in C.L.E.. as any other legal

institution in the past few years“.l



The tribute is generous and I say nothing of it. But the -
allegation of unintentidn is not accepted. From its establishment
the Australian Law "Reform Commission saw as one of its

functions the raising of.community conscicusness about .the
problems and défécts in_the legal system of this country. By
doing this, expectations of actual reform and the achievement

of orderly cﬁange are raised. Such expectations carry with

them the imperative of modernisation, review and simplification:

_of the legal system which is the statutory charter of the Law

Reform Commission. -~ » «-
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I start by congratulating the Aﬁégialian Institute
of Criminology upon yet another splendid initiative, this time
in organising a seminar,the firét of its kind, on Legal and
Law-Related Education in Australia. It is a signal of the
versatility and imagination of those who direct the Institute.
I hope this'seminén_ié the first of many, within the Institute
and . elsewhere, upon communit§ legal education in this country.

Tﬁé Law Reform Commission and.the Australian Institute
ofrCrimihoiogy are two national bodieéi established by
Commonwealth legislation, to stand to the side of the legal
system observing it and commenting upon it with constructive
criticism. We in the Law Reform Commission are privileged to
be associated with the Institute in a number of important
projects. 1In the past, we have had help from the Institute in
the preparation of reports to the Commonwealth Government. At
present, the Institute is helping us actively in two current
projects of law reform. The first is the reference we have
received to reform the law relating to the punishment and
sentencing of Commonwealth offenders throughout Austrazlia. In
this matter, the Institute has arranged seminars, providéd
research assistance and supplied advice and counsel to the
Commissioner in charge of the project, Péofessor Duncan Chappell.

——————— - .



As recently as last week, the Attorney-General

_announced the appointment of a Senior Criminologist within the

"institute, Dr. John Seymourr”as_the\latgst Commissioner of
the Law Reform Commission. This apﬁointment, and the promise
it bears of close co-operation between the Instituté and the
Commission in thezprojgctxon_child welfare laws, cements
-firﬁiy:fﬁe co~operativeJIg;gtiopsh;p that has been established
between-ﬁhe thmission a$d_the,lhstitute._ﬁwé,in the Commission
are proud to be associated with Australia's national criminology
institute which is earnipg for itself a sélend;d name in the
international community of the intellect. '

I am also glad to,seé tﬂat,a[nquer_of-the lecturers .
in the seminar are persons with whom the Law Reform Commission
is actively engaged... We have taken advice from Mr. Tierk .

Dusseldorp on our processes of consultation. Mr. John Goldring

“is a consultant.to the Commission in one of its important

projects.  Mr. Terry Purcell.of the Law, Foundation:of New.
South Wales is also a consultant and his Foundation is playing
an active and constructive part. in.our project.on sentencing. .-,

By the assistance.of funds, manpower and. advice,  the. Foundation

‘has helped to iaunch.a most imaginative survey of the: judicial
officers of Australia concerning the defects that are .

" perceived by them in sentencing law and practice. I look
forward to even closer co—operatidn between the Institute of
Criminclogy, bodies such as the Law Foundation and the Law
Reform Commission. The purpose of these words is to enliven
your interest in the Law Reform Commissibn, its work, its

achievements and its methodology.

THE COMMISSION

' The Australian Law Reform Commission.(A.L.R.C.) is

a Commonwealth authority, permanently established by an Act

of the Federal Pérliament, the Law Reform Commission Act 1973.
The first Commissioners were appointed in 1975. There are now
twelve Commissionérs, four of whom are full-time, the balance,
like Dr. Seymour, part-time. The Commission's office is
established in Sydney. It has a staff of nineteen. I% works

upon references received from the Commonwealth Attorney-General.




It reports to him.. its reports may nect be lost in the
bureaucracy but must, under the Statute, be tabled by the
Attorney-General within a short time of receipt. Its task
under the Act is to TFeview, modernise and simplify the laws

of this ‘country which are within Commonwealth i.e. federal
jufisdiction. It has an important responsibility, in preparing
suggestions for law reform, to keep in ﬁind the desirability

of securing, in appropriate areas, uniformity between the laws
of the Territories (for which the Commonwealth is respon51ble)
and the laws of the States.

COMPLETED PROJECTS . _. [

E

The Commission's references have been many and
varied but I. think the commentator's statement that they have
a common emphasis on.sociad)l policy is a fair one. The first
reference we received, from the Labor Government, involved
an examination of two ~separate but related issues. The first

produced the report Complalnts Agalnst POllCE,2 the second

led to the report on Criminal- Investlgatlon.3 From the present

Administration we have received equally controversial
'and-péliCY—pregnaht references. Mr: Ellicott's first assignment
related to the breathalyvzer laws of the Australian Capital
Territory. 1In discharge of this reference, we produced our

report, Alcchol, Drugs & Driving.% Subseguently we delivered

reports on Insolvency : The Regular Payment of Debts,s'suggesting

major changes in Australia's bankcruptcy insolvency and debt

recovery laws.: W We also produced a report on Human Tissue

Transplants.6

In addition to these reports, the Commission has
produced discussion papers on a wide variety of other
assignﬁents. These dischsion'paperé foretell reports which will
be produced after the Commission has had the opportunity of

considering reaction to tentative suggestions for reform.
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THE-1EROGR§MME‘?EN'*PROSPEC‘IEL’:~'x' i sTondee, e tabied b

-+ The:rCommisgion is-presentlyrworkingrupon arnumber

of refé}ences and will-repoft in turn on .each... Some of them
contéin'deadlinestr:report;‘a-neW"andrnot:always welcome

innovation in law reform..The:Commission worked to deadlines

" in the:.reports:-on Complaints Against Police,:Criminal. -

Investigation, Alcochol; Drugs-& Driving-and Human-Tissue

Trénsplants;LﬁInueach:casé:where-a'deadline.has been - fixed by
su;éessiveiAtterneyséGenexal} the Commission has met the time
limit and réperts &n‘dué time. Two of the projecté currently
béfoie”theg@pmﬂiﬁsion'include such time limits. These are the
latest referencessreceived from-Attorney=Genexal Durack. They
relaté ta:the refbrmdof:sentehcing-1awhaﬁdtchi161Welfare law.
Each.ef.-them .requires a-report‘during'l979ir-The fixing of a

time limit indicates thé 'priorities. which.:igovernment give to

the programme -of-the-Commission.:

-Amottg the other tasks.are major -exercises in the-
modernisatidh“ofqourmlegalgsystem;n;The'ngxt%:eport4~about to be

delivered, relatesito -Unfaix.PublicatioR®::-Defamation and Privac

The report on this..snbiect, suggesting.important.changes in
defamation law and procedure, will be delivered within the next
few weeks. The Commission will proceed-to dedl with other
aspects of its reference on privacy. Generally speaking the
law of Australia gives inadequate and piecemeal protection to
individual érivacy. The Commonwealth Government has now asked
the Conmission to provide new laws that will ensure workable
machinery for the protection of privacy, particularly in
information'éystems of various kinds, including computerised

or automatic data systems.

The Commission is also working on a project for the
reform of the law of standing i.e. the question of what interest
is reguired before a person can move thé courts to a concern
in his complaint. Parallel with this is our project on class
actions : to decide whether this American procedure of mass
litigation should be imported into Australia. A class action

is an American device by which one perscn sues, often for damages




on behalf of a whole group of persons who have -been affected -
similarly 4® himself... A discussion paper on this matter will
be published shortly.. - . = & s—wate oo

Another reference requires us to look at the law
relatiné ﬁo lands acquisition under coﬁpulsory process by the
CDmménwealth.,ﬁ discussion paper has already been published
on this subject as -on. several of.the.topics I.have mentioned.
Perhaps our most difficult ﬁask»is that which .asks us whether,
and if so to. what.extent and how, Aboriginal customafy laws
should Be Iecognised in the g¢riminal justice systeq'Q§ )
Pustralia. The white settlers-.came to this cduntry; In their cour
they paid no heed .to, the;laws. and..customs. of .the Aboriginal
peoPle: But law .can be .a positive fd%ce for stability and

.order in society.. The question.aéked of-the Law Reform
Commission is whether the time has come.for us to utilise
Aboriginal .customs in our. legal system and thereby to .avoid -
the injustices of dpuble punishment that can sometimes arise,
Qartiéuiarlysig the case of traditigpal»ibo?iginals.
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The Commission also has a reference on insurance’
contracts : designed to facerﬁp to the mass consumer nature of
modern insurance and to bring the law into closer contact with
the reality of modern insurance pz:actices.9 Finallf, the
Commission is also working on an 6verhaul_of the law of
debt recovery, an extension of the early project which led to

our sixth report.lo

IMPLEMENTATION OF REFORM

The Act establishing the Law Reform Commission is

silent about what happens after a law reform report is delivered
t0 the government. The establishment of a law reform body which
prodhced excellent reports but whose labours led to no actual
reform of the law and of our society governed by the law would
be a waste of energies and public funds. This truth has been
perceived and articulated by successive Attorneys-General,

including Senator Durack.
/



_ Although the initiadtive For tHe impiemént'ati ori of
reporcs lles out51de the Commisgion, it has to ‘bé said that
the response of governments, Commonwealth and State, has so

far been encouraglng The report on Complaints Against Pélice

was . accepted by the Former Administration and was ‘thé subject

of leglslatlon 1n the Australia"Pollce Blll 1975 However, '
this Bill lapsed in November 19%5 ‘@nd was not reintroduced
with the change oL government The’ new government ‘asked the
Commission to revise lts proposals, 1n the llght 'of the decision
not to establlsh the Australla Pollce ‘The’ rev1sed reportll
suggested retentlon of the baslc scheme proposed Meanwhlle,
the New South Wales Government aaopted thls scheme and

1ntroduced lt 1n leglslatlon governlng “the largest pollce.

force 1n Australla ? Police’ Regulatlon (Allegatlons of Misconduct
Act 1978 “The Commonwealth authorltles are examlnlng the '
Comm1551on s report in relatlon to’ the proposed ‘Federal Police

of Australla."i"expect thaf Wwe will see a scheme very 51m11ar

to that put forward by “the” Comm1551on 1ntroduced 1n federal
leglslatlon. Addltlonally, the 'Victdrian and South ‘australian
Police have adopted admlnlstratlvely one of the key proposals

put forward® by us {the 1ntroductlon of a spe01al unlt ‘of the
pollce to handle ¢itizén complalnts) " The Queensland Parliament
also enacted leglslatlon in‘1978 which in¢luded certain of

the proposals advanged in the Commission's report (dealing with

vicaricus liability for police).

So far as the report on Criminal Investigation is

concerned, Attorney-General Ellicott introduced the Criminal
Investigation Bill 1977, based on the report, and described it
as "a major measure.of referm”. The Bill lapsed in 1977 but

. Senator Durack has indicated that he hopes to reintroduce it
in Parliament this year, with some modifications. As well, the
New South Wales Government has picked up some of the proposals
in the report dealing with bail law reform and enacted the
Bail Act 1978. The Northern Territory Government also adopted
a number of the proposals, including such novel suggestions as
the use of telephones to permit judicial supervision of arrest
and search warrants in the ‘great distances of the Northern

Territory.



The repoft on Alcohol, Drugs & Driving was implemented

in the Capital Territory #n the Motor Traffic (Alcokol & Drugs)

Ordinance'1977. It introduces the most modern breathalyzer
eguipment, 1nclud1ng the facility of a "printout"” to the
citizen charged with an offence. It also introduced procedures
for taking blood tests to counteract the growing use of drugs
other than alcohol,. to which the breathalyzer is not specific.
Many other suggest;ons for reform were contained -in the report

and implemented by the Ordinance. B -

¥

The :eport on Human Tlssue Transplants has created -

worldw1de 1nterest.- It was pralsed in the Brltlsh Medical -
Journal and is shcrtly to be translated 1nt0 Spanlsh for
dlStrlbUthﬂ throughout Latin Amerlca to governments concerned
with the universal problem ‘of updating the law to deal with

. transplant surgery. The draft legislétionrgttached to the
report'has now beeh-iﬁplemented in thé Capital Territory
The Deputy Premler of Queensland has 1nd1cated tHat the law
will be lntroducedJJlthat State l i .

- < " -

Even in:adVanée of reports, proposals-put forward
in discussion papers on lands acQuisition and defamation have
been adopted byrgovernments.. Perhaps the most surprising
is the indication we have from Barbados, in the West Indies,
that they propose to adopt our suégestions for reform of
defamation law and procedures. '

THE METHODOLOGY OF REFORM : COMMUNITY PARTICIPATION
The orthodox method of preparing laws in British

socleties has been a highly secretive one. Laws are prepared
behind closed doors and are generaily unavailable until they
are tabled in Parliament. The Law Commission of England,
established in 1965, reversed this préce&ure. By developing
working papers or "Green Papers" as they become to be known
from their cover, the iaw Commission put about tentative ideas
for improvement in the law, precisely in order to encourage

public debate and to secure ideas for the law's improvement.

2z -
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We in the Australian Law Reform Commission have

taken this a .step further. . Instead of ;gngtby working, papers
we have prepared documents in clearx English, stafing the
SR problem to be .addressed and the Commission's proposals for
reform. These documents. are widely distributed in:legal and-
other circles and are available free of charge from the

Commission- Conon L

A team of honorary consultants is appointed inlevery
reference. There has been no difficulty in securing consultants
of the highést guality . to assis?‘thé-Comm;ssioq.in,its proijects,
withouﬁ-cgst to--the Commonweaith;;ju ) ' ‘ '

- Publig.sittings have béen;heldpin nany centres, )
throughout_Aust;éliq,.to,whigh ordinary pitizené, lobby groups
and experts qomexa-véiciﬁg;in,an,iﬂfofmal way the suggestions
they have for the imprgvement of the law.. The increasing
numbers attendingqtha_publié sittings indicate the growing:

‘ understanding of- the.metheodology of the Law Réform Coﬁmission
and the growing willingness of pecple in our community to
'cOme-fdrﬁaré;apd;éxprgsswthairugiews,,qhexe;isisomethihg of
a con;;oye;5y¢abouq_thezdgsirabilityﬂpﬁ-public sittings. In
his recent Nehru Lectures, Lord Scarman, the- first Chairman of
the English Law Commission, put it this way :
' "Lord Chancellor Gardiner freguently

suggested to me ... that consultation could

nct be complete without public meetings held

in various parts of the country fo discuss

the tentative proposals contained in a working

paper. Xirby J. the ... Chairman of the

Australian Law Reform Commission, tells me

- that they hold such meetings in Australia.

Tﬁough we have not felt the need for them in

the United Kingdem, I would not rule them

out. -Perhaps, for us, they are unnecessary

because of the existence of so many societies,

lobbies and pressure groups UpOn every

conceivable topic of social or economic

importance. Our consultations embrace them :

they hawve their say : and there is little left

) : . w 13
to be said when they have finished .l
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it seemed to the A.L.R.C. that ‘the consitlltation with the ~
public was- both right in principle .and efficient inm practice.
It is right that thie community governed by the law should have
théiopportunity to éxpress its views on the defects in the
.law. Powerful and,interested lobby groups do not alwéys
perceive thé law in the same way as éitizens_“bﬁ the receiving
end”. That is why we have made.positive efforts to secﬁre

the opinion of crdinary people. We have also found that

such opinion, and thé “recounting of actual experiénées in the
law, are very helpful in graspihg a”practica17501ution to
deiiver‘Eggg'law reform. The temptation is always there to
prdducé”ygt another statute whi;h looks fine‘bh paper. The
duty of the Law Reform CoﬁmiSSion is actually to improve the
administration of justice and not simély to produce fine
reports. T e '

- 'In addition to these means -of-consulting. the public,
we havérusedﬁpubli¢'Obinion”pollé:“'This‘éahnot‘be done within
.-our own.resbgrces and accordingly we have utilised the reqular
national éolis carried out by ﬁeﬁspaper chains, who are happy -
to maké:aﬁailablé avfeWIQuestions'relevant to the issues-before
the Commission. 3In this . way we can géﬁgé public opinion and
thereby-érotect the Commission's reports from Ehe criticism
that they.are unrepresentative and the views of an elite few.
In addition to consulting the whoie community, we seek.to
procure the opinions of specially interested groups. 'In our
task on sentencing, for example, we are su;veyind the whole of
the judiciary of RAustralia : more than five hundred judges

and magistrates, in every part of the nation. They are being

asked to state their views on sentencing and the ways in which

sentencing law and pfabtice could be improved. The independence
of the judiciary and its remove from mattefs of ‘high controversy
reguire tﬁat this should be done by an independent body and : ;;
in an anonymous and‘;onfid@ntial way.-Thisiis the kind-of thing 7' =
which the Law Reform Commission can do. Ig'will allow the
judges and magistraées to speak, through us, +to Parliament and U
voice theilr concerns about - failings in our system of .

criminal justice, and the way to cure them.



In addition to all-this; thé Commissicn has used -
the television;'the‘radio;'Ealkback-prégtammes; the printed -
media, magdazinés and o7 on”tE eXplainthe’ thsks LR fo¥al'it and
to elicit publilc ¢omment and assistance in-discharging its
functions.” Of course; ' heé whd Uses the’media, rides aitiger.
It is not aiways a disinteréstéd distributor of infofmatioﬁ;
Nevertheless, we have generally found-the 'printed and =~
‘electronic media ih Australia only toc- happy to write up stories
" about the law and its problems.  Urrtil. now, théfe have been’
few opportunitiés- to spéak constructively of the'légal system
and to examihé’it%'éubétaﬁfivéTaﬁd‘prbbeduiél*rhlégfcritiCally,
with the hope” for improveément.  The A:.L.R.C; ‘and the State
law refoim bodies provide "vehicles to'petmit- the focus of public
debate'ubonlthe'fundaﬁental“prihbiplés“whiﬁh”Shoﬁld guide the
legal system. Ali_of the references given to.thé Law Reform
Commission Have been controversial ones. Not for us has been
the highly technical aréas of -so-called "lawyers law" which,
up till now; héé%béehﬁtﬁe“ﬁenerél-diétfb£31éﬁ7reform'commissions.
This‘consideratioﬁ and the "reasons ‘of princ¢iple ahd practicality
I have mentioned~diﬁtétéfthaﬁ We ghould Sparé’no &ffort i
engaging infa’comminity ‘débatéand-raising comminity ¢ - 7. -
consciousness -about the law'and its practitioners..

Nor are we in the A.L.R,C. the only innovators. The
New South Wales TLaw Reform Commission, which has a vital
reference on the.reform of the legal profession, has taken new
steps itself in the procedures of consultation. Its commissioner
have sat in country districts to hear views on the reform of
the legal profession 5oth from legal practitioners and clients,
including disaffected clients. The result has been an informal
proceés of consultation with gets away from the intimidating
" procedures of courtrooms and Royal Commissions of the past.
We can all learn from each other in the business of consultation.
We in the A.L.R.C. have looked to Tjerk Dusseldorp for positive
advice in the way in which we can write our discussion papers
in a language which is more réadily understood by the layman.
Lawyers tend to. speak a special patois. Translating lawyers'
language into plain English may be a job for educators. Teachinc
lawyers to speak to the_community as a whole may be just as
important as teacping the community the fundamentsl of tha law
and of legal method. |



' TWO THEMES
‘ Running throuéh the references that have been given-
by successive_Attorneys—General in different ‘Administrations
are two majofwthemes. The first is the'impagt of science and
technology upon thellaw. Our reference on human tissue
transplantion illustrates this. So'does our task on criminal
investigation, with the suggestiocns of tﬁ; use of tape
recordings, videotapes, photography and other means to set
"at rest the bitter debates about police interrogation and
investigation. The project on dgfaﬁation arises, in part, from
the mass means of.communication that are available today. The.
project on privacy arises sﬁbStantially-out of the development
of computing and telecommunications technelegy which threatened
to submerge the individual in mass information systems.
_ The second theme.is the changing social values of
our country:. This is the theme which is relevant to community
legal education. it should not really be a matter of surprise
"that the value;sysfem of our sogiety. is changing. The information
with which the coﬁmunity'ié'bombarded, principally by-the media,
has ;isen enormousiy both’in—quantity and guality in the last
vfew decades. It will continue to rise at an exponential rate

with the advance of computing science.

Additionally, our community is now better educated

"than ever before and more able to absorb the massive flows of
information it receives. In twenty five vears, the numbers of
graduates leaving Australian universities have increased

from about 3,000 a year to 25,000 a year. At the same time

83 Colleges of Advanced Education have been established. In
the past ten years, the numbers of girls going on to higher’
education beyond the age of sixteen years 'has doubled. - Such
changes in the information levels of our society create new
demands for access to the law and for a more rational and

failr system of justice. In such an age, it is‘inevitabie that
_the demand for knowledge about the law should increase, for
this is the discipline which is all pervading and which governs
‘eacﬁ and every member of our organised community. It is
possible, though unlikely, to go through‘life without medical

and dental troubles;and never to reqguire an engineer or a botanis



But in.every waking day, persons living in the Australian
community are:confropted by.legal.rules. It is.the yniversality
of the law, that creates. the necessity,of, community education

in At. e e en s

THE . IMPEDIMENTS, TO_ c L E. _ e e
There (ATS many 1mped;mentthn,¢heuway of adwancxng

communlty legal“eﬁngeg}qq;ﬁ;;nﬂege £%¥5t-P%a?ef;the legal
profession. has hitherto been upenthusiastic for it.. The law
is é conservatising force. It is inevitable that lawyers should

be, generally, ‘a. conservatlve gTOoup.. unsympathetlc to radlcal

change. The studles done. by. John Goldrlng indicate the hlghly

limited socio-economic. ,al.?PPP-S.:—.f.frF.‘???L w

14
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- Theix. background education, traiping.and the nature
of their d15c1p11ne tends to.encourage. theg_m¥§tiqfcultﬂv_
hese . fan01esﬁare developed.by,the

dress into whlch they must_bedeck themselves

syndrome traordinary

to perform_thelr .'

routlne tasks. g ems pg I “traordlnary thing that today,

it

g-black; robe;

we,, are_ stlll Wears AN mournlng fcr Queen Anne.

The seyenteentp_centgryﬂgegiyige_ are a. rellc_yplch serve to
alienate those who p;actise,the_profe551on ¢f the law from those
outside the'charmed ci}cie. This 1s unfortunate, because it
inhibits the recognition of the great social utility of the

law and the postive force which the law can be for orderly

change in our society.

There are some writers who assert that the basic
impediment to change is a frank economic one : the existence
of monopolies and eccncmic advantage ;hard won and not readily
released. But quite apart from these impediments-of the legal
profession, there are other inhibitions in the advance of
community legal education. Our statute laws are obscure to
the point of ircomprehensibility on cccasions. A writer in a
recent law.reviéw described the legislation enacted by Federal

Parliament in terms that are hardly flattering :
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"Because‘of fhe pressures under-whicﬁ
[Parliamentary Counsel] must wéfk,'tney tend
to deﬁeldp‘ﬁebifs in dfeffiﬂé'whibh,ffﬁbﬁgh
unconducive't01C1arity and simplicity: are un- .
likely to be modified because Parliamentary
* " " Counsel so seldoﬁ have the time to make a
" thorough review and reappxalsal of established
drafting practlces.. Some of the hablts which
have become entrenched in thlS way are the
'tendency-to usepart1c1plesand ablatlve .
absolutes instead of 1ndlcat1ve verbs, and
the stubborn refusal to break a subsectlon
into two or more sentences. ThlS_latter
hpractlce in particular, which produces whaﬁ
must beé the most breathless, tedlous and
,confu51ng leglslatlon in” the Engllsh speaklng
 world is not—expllcable on, the grounds of

ancment practlce ;..

fn addition to the defaults of" laws made by Parllament the -

. language in Wthh judges couch thelr expre551ons is ‘sometimes
obscure andconvolutedwlth exce551ve reference to authorlty and
lnadequate attention to leHClple and concept. The law is

also unavailable to practitioner and layman alike. The statutes

of many States of Australia are dlfflcult to obtain wuntil,

in many c¢ases,months after Assent.Yet they govern the community

as soon as they are proclaimed to commence.. The subordinate
legislation (regulations, ordinances and by-laws) are even

more difficult to come by. The most modern computerised method

of retrieving legal information is difficult to sell to a
profession which is unresponsive to the pressures for change

and to governments who believe that there are few votes to be

- earned in activities of this kind. The availability of the decisions
of the High Court of Australia to ordinary citizens is, in practice,
limited: This gfeat institution : the third arim of government in
this country, pﬁblishes its decisions thrcough many specialist
journals available to the legal profession. However, the costs

tb the .citizen of getting access to the decisions of the High

Court of Australia is high, if not prohibitive.




"It is virtually impossible to ebﬁain copies

of High Court-judgments without paying an .

annual subscrlptlon to the Commonwealth Law-

- Reports (5$38.50) , purchasmng a part" of a - . -
volune ($11.00} , reading the transcript in

the High Court RegiStry-of'purchasing'a_eopy

of the transcrlpt at 50c per. page. When one
. considers the enormous Volume of unreadable
bureaucratic reportage that is produced by
A.G.2.5. every year, at publlc expense, this

is surely rxalculcus

oo
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Is it unreasonable to hope that,—at a tlme when substantlal h
funds are belng spent on court bulldlngs, some - attentlon will
also be glven to the supply and dlstrlbutlon of the  intellectual
product of the couﬁts,rln a form that can be readlly
-apprec1ated by the comﬁun1ty7 if we do nothlng to :recoghise

the growing llteracy and legltlmate 1nterest of the people
in,the courts,we. w;ll be accused, and perhaps rightly accused,
of ill assessed praorltles and seductlon by the outward show"

of the law and its 1nst1tut10ns., Because news reports Of =

‘_deC:51ons of our. hlghest courts are B=le3 few and, when they cccur,
often so 1ll balanced and even anaccurate, T. look to. a time
when spec1ally appomnted offlcers take on the task of
accurately summarising important court dec151ons and explaining
their significance to the ordinary man and woman. Dare I say it?

It might even be helpful for busy lawyers to have guch information.

BREACHING THE WALL

Despite all these impediments, there is no doubt that

the wall has lately been breached. Community legal education is
-now with us in Australia. The teaching of law and law-related

subjects in schools is a growing, busy, reality in the school

curriculum in several States. The publication of periodicals such

as "Legal Eagle", the "Legal Service Bulletin" and the A.L.R.C.

bulletin "Reform", represent efforts to bridge the gulf between
the law and its practitioners and a wider interested community.

Production of the Legal Resources Book by the Fitzroy Leéal

Service and the Redfern Legal Centre has beén a remarkable success

in preoviding relevant information upon daily legal problems.




The legal prqfegsiqn i{éelf is changing. Lawyers
are taking their part in teaching law tgo ;agmen,and in schools.
Committees havélbeenlestablishqdwto examine’éommﬁnity legal
education. The Australian Legal Education Council has
deputed a sub-committee under Mr. Justice Samuels and
Professor Lindgren to examine'ﬁays in which'the'orgénised legal
profession can tékenran active part in promoting community
legal education. Recently, the Chief Justice of New South

Wales informed me that his Legal,Edqdation Coﬁsultative

Committee had fesolved on 20 March 1979 to establish a sub-committee -

in relation to. community legal educatiQnK.The‘sub—cémmittee

‘comprises Mr. Justice Samuels, Mr. Purcell of the Law Foundation,
3 R " .

Mr. P. Correy and an academic member. The question of further

"enlargenent of the sub-committee was to be considered later.

- In addition to these initiativesﬂ the New South
Wales Governmentﬂhaéjgivgn.theVpaw Refotm'Commission_Qf that
State a-moét challeﬁgingwtask £6’£eview_£he fﬁturé role and
regulation of the légal profession. No-one believes that
important’ reforms of theflegal_prbfessidn_of NeQ,South Wales
will be limited to that State. In a real sense, the scrutiny
by the New Scuth Wales Law Reform Cdmmission of the lawyers of
New South Wales will be a catalyst for the future of the
legal profession in Auétralia. Already the inquify has led
to a genéral acknowledgement, in many guarters, that some of
the monopolies cf the past must go. This inguiry, the committees
specifically looking at community legal education and the
role of the 1egal.profession in it and the great shift in the
age structure of the legal profession of Australia, towards
youth, betocken a more optimistic relationship between lawyers
and the community in the future. The fact that there are many
lawyers now who cannot obtain premium work in the prdfeséion
and that many young lawyers choose to pursue a more imaginative
career than in days gone by will probably release a number of
trained lawyers to take an active, professional interest in
legal education of the community as a whole. - I am not unmindfal
of the criticism of lawyers as educators. But it seems to me
that lawyers should take an active partlin interpreting their

profession and its precepts to the community and in learning




C.L.E. : IS THERE A weEp? = 7

s ’ What are the chlef reasons “for the need for communlty
1egal educatlon° Among them, appear ‘to be to be four. First,
our legislators are annually produc1ng more than a thousand
Acts in the Parliaments of Australiar Thls says nothlna of the
'subordlnate lenglathD, the case law and other ‘Fules by
Adwhlch we are governed ‘Soma say we‘are oveEs éo;erned by the
:law and ‘that there is’ too much law. But there is''no evidence
that the tlde 1s about to be stemmed.ﬂ On the contrary, the
bulk’ and complex1ty oﬁ‘laws growe-éeily The law governs us all.
Ignorance of the law is"no excuse. It scarcely needs
eIaboratlon £5" say thatmiawmakers who' produce laws and take
© no interest in brlnglng thelr product to the attentlon of those
governed by the law’ are actlng 1rrespon51bly._ Falrness ‘dictates’
an- equal concern w1th lawmaklng and legal educatlon T o
,reallse, of course, that 1t lS 1mpossrble to brrng each’ and

every law to the attentlon of every person ' Indeed it is

'.1mp0551b1e £67 the modern lawyer to keep pace w1th ‘more than
the broad developments of the law. IncreaSlngly, the
complex1ty of leglslatlon and other 15&$éklng has forced
spec1allsatlon upon what was, Untll recently, a catholic and
universal profession. But it is one thing not to inform people
about the law. It is entirely another to¢ obstruct efforts

to gain access to the law or to fail.to teach the community
generally about broad principles of the law and the machinery
by which it is made. I realise that it is easy in deveioping
course curricula to limit teaching to a number of'very'specific
rules. Such a methodology is simpler for curriculum
development and for examination and assessment of students.

It is not, however, the way I believe responsible community
education in the law should develop. More impoxrtant is the
teaching of the machinery of lawmaking, the general principles
of the law and, especially, of areas of the law with which the
ordinary citizen may become coucerned One of the chief argument:
for class actions advanced to the Law ‘Reform Commission is that

it provides a realistic way in which large numbers of consumers
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can enforce the remedial Consumer protection legislétion which
otherwise lies unknown and unused or is unenforceable in the
hands of the ordinéfylcitizen- The removal of myths, a
familiarity wiﬁh the machinery of the system and a broad
appreciation of the general prln01ples of the law, rather than
a detailed study of commerclal 1law sub3ects, is the way I
believe community education in the law should develop. This
may mean the inclusion of law and lawmaking ih social studies
and other like courses rather than the devotion of particular
attention to law-as a sétlof rules. .From the pqint of view
of the réformer, it is much more lmportant to have a community
that knows how the system works tian to have’a limited number
of top students who have a'neceéssarily superficial smattering

of thé principles of commercial and contract law.

Secondly, I believe the need for communlty legal
educatlon is shown by the response of oxdlnary Australlans to .
the law when it is availdble’ and explalned to them I

understand that Legal Studies is now one of the most ‘popular

. currlculum courses in Vlctorlan schools.. Certainly, the

responses to the Law_Reform Comm15310n_5 efforts promoting a

comhunity debate about the references given to it tend to

indicate a great interest in law and its improvement. The Prime

Minister, Mr. Prasgexr, salid to the assembled lawyers, when
opening the last Ausﬁfalian Ledal Convention that it takes a
Cabinet of Farmers to produce a Government of Law Reformers.
There is a keen interest in law in the community because unlike
other disciplines, legal rules can generally be appreciated,

if not approved, by the layman when explained.

Thirdly, I am convinced that the law has a positive
role to play in improving our society. Knowledge of its
machinery and of the opéortunity to advance society, governed
by the law, will enhance the role of the law and lawyers not
as obstructions in the way to a better sociefy - but as vehicles

to promote agreed improvements in our country.




Fourthly, the Banner of the West is ‘said ‘to be -=
societiées living under the Rule.of Law. -It is.this thdt is
said to distinguish.us from so manyrother'less'happy regimes
and to provide order and liberty under the law for ocur
community. A society that proclaims a belief in the Rule of
Law but which then does little to inform its gitizenry. of the
law which is enforced is engaging,. to.my mind, in-a dangerous
hypocrisy...It.is.an empty,. shallow boastrto assert.the Rule
éf Law but .to provide ordinary people with -little, if:.any,.!.
xnowledge of the Law by which they are rTuled:’ ' -

More should be donethan is being.dbné.' But an -
impoftantrséart has been made.:..Tt is for.-that reason that I
was delighted,toﬂtake-part_inmthis:importantAseminar- I
‘congratulate the Institute of Criﬁiﬁology for arranging it.

I hope it will be followed by many like seminars here ‘and
elsewhere in the:futUre.-zI_also~hope:thaﬁ‘the-importénce of"™
the subject will be brought home: to many .whose ‘responsibility
it is to_design schoel curricula and to.chooseé between the
competiggﬁafguments about- this or- thati subject:-as prereguisites
in the- education of civiliséd"mén:and womern.. If tﬂe ﬁanner of
the West- is the Rule: of Law,-therev.cdn .be-no more. important
matter for our future citizens to learn.than_the organisation
of their society, the way in which-its rules are made and the
way in which they are open to change‘and'improvement and
reform. I am pleased to be described as a community legal
educétor. It is not an unintentional wvocation. The way of the
reformer in Australia may be hard, as some assert, but it is
eased by raising the community's knowledge of the law as it is

and the community's expectations of the law as it should be.
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