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In this g;ticle M;._qustice Kirby outlines a number
of importéﬁt legal‘éﬁéﬁeé in the caréer of thé former Prime
Minister. Several issues wéfe idéﬁtifiéaAB§‘him soon after
Mr. Whitlam entered Parlianent ahd.pefsigted with in
Opposition and Government. Some of them led to important
legisiative reforms. The abolition of appeals to the Privy
Council was achieved in part. The;establisﬁment of a new
Federal Court, long prediéted, has now been achieved. Major
reform of family law and the establishment of a special
Family Court was picneered with the support of Mr. Whitlam.

- The expansionrof Commonwealth interests in commercial and
business-laW'coincided:ﬁith facultative decisions of the
Bigh Court. The achievement of a single corporation law
and_pf_national compensation e€luded-the Whitlam'Government

- but may yet be seéured.- The identification of the need for
‘a new administrative law is instéhced as the most original
of Mr., Whitlam's laﬁ reform precccupations. The new body of
Commonwealth administrative law was initiated during his
Administration. This paper is a history not an evaluation.
But it identifies a number of themes important for continuing
law'reformrin.Australia and illustrates Mr. Whitlam's
persistence, and in SOme cases successfﬁl action, towards

- achieving reform of the law.
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WHITTL.AM AS LAW REFORMER

The Honourable Mr. Justice M.D. Kirby*

THE: WAY OF THE REFORMER IS HARD
' Orderly reform of our society, including reform and

improvement of the law, is. a common theme of each of the two
major pol;ticai movements in Australia. The emphasis differs;
but.the commitment to reform is shared. "Reform" does not mean
_ ‘change for its own sake. - It implies change for the better.
é - éecause what is better is often a matter of controversy, there
2 7 is room for sincere people of good will to have differing views
-about the needs for change, the means of achieving it and the

urgencies involved.
_ I make this point at the outset, so that my
contribution to this lecture series honouring the former Prime

" Minister will not be seen as in any way partiéan. In the
-nature,of things, it cannot--and should not be so. The present
Prime  Minister, Mr. Fraser, speaking in Melbourne scon after
taking up office put it this way: '

"There are many aspects of Aust}alia's institutions
where reform is needed: Reform is needed wherever our
democrétic_institutions_work less well than they
might. Reform is neéded wherever operation of the law
shows itself to be unjust or undesirable in its
consequences. Reform is needed wherever our
institutions fail to emhance the freedom and self
regspect of the individual....Australia has always been
a country where constructive reform has been welcomed
and encouraged. Achieving a better life for all
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Australisns through progressive reform will be a
continuing concern of ‘the Government. Debate in
Australian politics has never been over whether reform
is desirable. Australians, whatever their politics,
are too much realists to bhelieve that no further
improvement is possible and too much idealists to
refuse to take action where it is needed. The debate
has rather heen about the kinds of reforms and metheds

of reform that .are desirable."l
¥ It would not be appropriate or proper for me to
comment upon the controversial political, constitutional and
social reforms that were advocated by Mr. whitlam during his
career in puﬁlic life. Any evaluation of such matters must be
Jleft to'othef lecturcrs and, perhaps, other times. I speak of
Whitlam as a law teformer. I want to illustrate a number of
interesfé_he 6ispiayeé from his earlie%trdays in the Parliament
and to show how, in government, practical reforms were brought
about or initiated, mény bf'thédeurab1e and some of them
Ea:sighted. About a number there will.bé little dispute
today. The creation, with the éupport'of all politicail
parties, of the Léw Reform Commission itself occurred during
the Whitlam administration. It will become, I hope, a
permanent and routine way by which Governments and the
Parliament can be assisted to secure the necessary
modernisation, simplification and reform of the legal system.
Other matters upon which Mr. Whitlam spoke, when in Opposition,
in Parliament, at legal conventions and elsewhere, illustrate
his abiding concern, as a lawyer, for improvements in the law
and its accessibility to ordinary people., To the 1973 Legal
Convention, shortly after taking office, he 'said this:

"I am more thaniever convinced that lawyers (and some
of my most useful colleaques are lawyers)... are able
to discern issues, to express issues and to devise
solutions more than people of any other discipline in
the country; but there is a very real risk that.
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lawyers ‘will appear to be beyond the reach of the

crtlzen. The courts must always be. accesslble..,but

also the professron muest be acceselble It must be
relevant and it must be seen to be relevant.".2

Gough Whltlam was never under any 111u9l0n about .the
dlfflcultles 1n the way of che reformer, part1cularly the legal
reformer in Australia. A recurrrng theme of ‘his collected
speeches- is his assertion that "the way of the reformer 1s hard
in Australia". He first sald thls”at the close of his 1957
cnifley Memorial Lecture.3 He repeated it at the beginning

:of his 1975- Chlfley Memorlal Lecture. 4; He repeats it in the
rntroductlon to hlS recent COlleCthn of - speeches and

essaysu5 He repeated it in Aprll 1978 in hlS T.J. Ryan
Memorial Tecture which was, srgnlflcantly, titled "Reform
During Recession“ 6 Reformism, he declared in 1975 "ig
ba51cally optlmrstrc" 7_ A long . period in 09posrtlon, a short

perlod on. the Treasury Benches, ané a perlod after for
lreflectlon conflrmed him in an apprecratlon of the .
lnstltutlonal, attltudrnal, economlc and other resxstances to
h1s notlon of reform. Complacency 1ndlfference and apathy:
These rather than frank and reasoned opposltlon are. the chief

opponents of reform. ) S o s

For all that, a scrutiny of what he said during the
long haul in Opposition and what was done ‘during his
administration indicates, I believe, a remarkable persistence
with a number of topics that can probably be called "law
reform". I say nothing of constitutional reform, for here the
consensus in our community probably evaporates. On a number of
recurring themes, however, Gough Whitiam in Opposition and in
‘office identified areas whére the current law is anomalous or
does injustice. In some cases he initiated practical reforms
to right wrongs.

It is not the purpose of this lecture to catalogue all
of Wwhitlam®s interests and achievements as a law reformer.
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That would deserve a much lengthier analysis than this can be.
My modest Purpose is to identify several themes which, like
lLeitmotivs recur in his speeches in public office and come
together in an obvious concern that the law and lawyers should
be more relevant to australian society today and more sensitive
to the needs of that society. ’

WHITLAM THE LAWYER R N :. ]
Let it not be forgotten that Whitlam is a lawyer, a

Queen's Cquﬁsel, and son of a distinguished public lawyer. BHis
father H.F.E. Whitlam was Crown Solicitor For the
Commonwealth. Young Gough grew up in a.legal and {federally
legal) atmosphere and married into an equally distinguished
legal family. As is well-known, Mrs, Whitlam:ﬁag,the daughter
of “the late Mr. Justice Dovey.. It is mokt well known that
Whitlam's father wasg for several early years Australi§'s
representative to the Human Rights Commission, This post
doubtless fuellted the iﬁterésts of - the younger Whitlam in

" international law, human righﬁs and personal liberty under the
law, : L ’

_Admitted.Ep the N:5,W. Bar in 1947, Whitlam the
barrister soon made bis mark. A Supreme Court judge in N.S.W.,
a contemperary of his, has told ﬁe that had he remained at the
Bar, Whitlam would undoubtedly have risen to -its top ranks and
doubtless been rewarded with judicial honours. In 1951-52 he
was one of the Counsel assisting the Royal Commission into the
liguor trade in W.S.W. Between 1949 and 1953 he was a member
of the N.S.W. Bar Council, elected to that position by his
diséerning colleagues. In 1952, he éntered Parliament as the
member for Werriwa, a position he has only lately surrendered.
His Parliamentary career began, taking him to the highest
elective position which the'country of fers. - Through all this,
-he never forgot his professional origins. Not only does his
career testify to the intellectual and physical disciplines of
which the law has no equall His early training alerted him to
injustices in the law and the need to rectify them.

Pending the definitive work, I offer this examination
of some of the legal themes upon which he spoke from time teo
time and on several of which he acted when the opportunity
came. This is a chronicle not an assessment.



THE PRIVY COUNCIL . ) . .
The Australlan Labor Party had long had as an' v

v ot .-

ohjectlve_“investlng the ngh Court [of AUStra1la] with final
]urlsdlctton in all questlons and matters".8 1In fact, at the
time of, federatlon, the Founding Fathers, of differing
DOlltlcal persua51on had sought to remove or severely limit the
opportunities for appeal to Lonﬁon 9 Desp'te thlS, appeals

to the Prlvy Council perslst to thxs day 'They were a nagging
‘source of 1rr1tat1on to Whltlam.r They affronted his concept of

a “new natlonal splrlt and natlonal self respect" 10 In his

Chlfley Memorlal Lecture 1n 1957, he p01nted w1th annoyance to
the fact that the Prlvy Coun011 had deczdeo that sectlon 927
cases old not concern the 11m1ts 1nter se_of the powers of the
Commonwealth and the States or of the Stat_s themeelves and
accordnng]y would hear appeals from the ngh Court w1thout

certlflcate e

P Letwimraee e vl bees

"Since Section 92 has been the resort of hordes of
. c1t12ens who feel lrked by a Commonwealth or State
: law, more and more appeals, and vltal ones, e being

‘ determlned by the Prlvy Counctl lnstead of the ngh
T - Y Thaty, nad he o ramaioess ab -
Court w11 e 7 ' . ’

Speaking on the Estimates in August 1958, he returned to this
theme: l

. fWle should abolish appeals to the Privy Council irn
constitutional matters, thus making the ﬁigh Court
supreme in such matters...[This] would involve the
passage by this Parliament of a law limiting the
matters in which the Privy Council may give leave to
appeal from a decision of the High Court, at least to
matters which concern the powers of the Commonweatth
Parljament and State Parliaments, if not to matters
which concern the interpretation of laws or the rights
of citizens between themselves. At the time of
federation it was thought that the determination of
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conétitutional matters was efﬁectiveiy reserved to the
High Court by requiring a certificate from that court
before an appeal could go.to the Privy Counéil...[The
section 92]...loophole was net envisaged by the
Founding Fathers and...can be closed by action of this
Parliament. - I believe the intention of the founding
fatﬁers,wéuld'be re-asserted if the Parliament were to
say that at least in coristitutional matters the High
.Court should remain ‘the £inal arbiter".12
On 23 September 1965 he.proposed a mofion to abolish.
appeals to the Privy Council. but the propbsal'l&psed. His
concern persisted. To the 13th Australian Legal Convention
1963, he asserted: ' ’
"Judges who are called on. to interpret and apply
statutes should be a9901nted by governments
respon51ble to the parllaments which passed those
statukes. On this basic principle alone...federal
laws should primarily be applied &nd interpreted by
judges appointed by the federal gﬁvernment“' It is on
the same principle that so many Australians condemn
and that most countries of the British Commonwealth
‘have ended appeals to the Privy Council, which is
appéinteduby a government which is not responsible to
_their parliaments”. 13

To the same effect he addressed the 17th Legal
Convention in Perth in July 1973, as Prime Minister. But
already the first step had been taken by the Gorton Government
in the Privy Council fLimitation of Appeals) Act 1968. This
had effectively excluded appeals from Federal Courfé and

Supre@e Courts of the Territories. When he gained office,
Whitlam sought to take the abolition of Privy Council éppeals
further. At first he sought to do it in a bold way which had
occurred to him as early as 1968. 1In that year, he said:

"...[0lne can find satisfaction in the appointment of
all the puisne Jjustices of the High Court to the
- Judicial Committee [of the Privy Council]) and the
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Econsequent prospect. that appéals‘from Australian
_coutts will now-invariablyrbe-heazrd-sin Australia by
Australian:judges appointed-byrthe. Australian’
government!. Ldopnoto et b snwmagei

Iver | Tnints m e LR -r o
Eatal 1Y b1 . Tyt

The 1972 pOllCY speech spelt it out less: ElllpthallY'

"We will arrange;with the British .Government-for the
Judicial -Committee -of ‘the Privy Council to be

constituted by its Australian members sitting in

. Australia -to heatr” appeals to the Prlvy Coun011 from.
~%..° Btate Courkts",15: ERER : =ie i

= e Rt TR R
cab g e mee; anem o eex x

In 1973, as:Pfimé"Minister, Whitlam addressed the 17th
Australian Legal Convention and took the occasion to-criticise
“ the vested interested .of lawyers in' the court""across the

waters’: St to Ll i

Sime e e ,,rn«n _,n-\” - DR

’"Also {and of cofirse-I.say this in a completely

. non-partlsan attxtude} there hasg beén! mhtéfést dn the
"Privy Councili::!0f-Coursé; to: laWYersﬂtth vig well
understoodys . ~Theitlaity ~:theilessdy bpédds ~ugkiTl.
find it:extraordinary that disbutes between "Australian
citizens or between Australian €itizens and State
Governments can be determined in another cohntry by
judges appointed by the government of that other
country, giving judgment in the form of advice to the
Queen of the United Kingdom, not the Queen of
Australia, as she is now titled. I do not underrate
the attraction that top lawyers have always found in
the possibility of appearing - usually during the
Australian legal holiday - before the Privy
Council..."16

We are not told of the negotiations with the British Government
to fulfil the purpose so confldently announced. in 1972. The .
fact is that an alternative course was adopted. We are
entitled to infer that the British Government would not agree
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in the solﬁtion proposed to repatriate the-Privy Council to
Augtralia.' In 1974, Whitlam promised to proceed with
leéislation to abolish appeals to the Privy Councill? and in
February 1975 two Bills were introduced to effact this
promise. - The first, the Privy Council ?Appéals‘ffom the High
Court) Bill 1975 subsequently passed into law. The effect is
to preclude appeals ffom“the'Highrcourtfin those'matters, not

>'being canstitutional-and federal -matters, whicb had iemained
* after the 1968 Act. ..The second Bill was assertively titled the
Privy Council Appeals Abolitign Bill .1975. - It purported to

abolish appeals from Australian courts, including the courts of
a State and to exclude approaches being made for agdvisory
opinicons of the.Privy Council.. This Bill.did not pass the
Senate and its validity has not, therefore, been tested.
-lowever, the validity of the 13975 Att has been upheld, .the .
argument being rejectea that the power to-alimit" appeals did
not extend to one of ;abolisbing them”,18 His declarea
concern in introducing the 1975 Bill was that -the:Parliament
"sheuld do eGérthing in its power to_complete the pfocess of
ﬁaking the High Court of Australia.hdsttaliafs,final court of
appeal from all Australian courts".19 Although this aim has
not yet been fully achieved, the writing is clearly on the wall
_ for the Privy Council. Its déys as a part of the Australian
Judicature are now clearly numbered, The mischief that is done
by preserving iwo co-ordinate, competing courts of final appeal
in the one country has been clearly jdentified.20 The Court
of Appeal in N.S.W. indicated recently that leave to appeal to
the Privy Council will probably not now be granted by that
Court.2] The Government of N.S.W. in the lasit session of the
State Parliament undertook "to make the High Court of Australia
the ﬁiﬁal Court of Appeal™.22 The move towards the wholly
Australian judicial system transcends party politics and has
acquired an increasing urgency because of the potential for
mischief inherent in the present situation of two co-egual
final courts of appeal.’ '



A NEW FEDERAL COURT- I R R T TS e S
F_——_-mﬁ;;gzzzgg—ghldeas about -the reconstitution of-the
juéicial machinery of australia did not stop at.azbolition of
privy Council appeals. . From his.earliest days -in Parliament,
‘he was a constant. advoaate of. the. creatlon of a new,
1ntermedlate, Federal court,‘w1th .special respon51bllltles to
1nterpret and apply the.expanding Federal.law.of Australia. In
1958 he -put it thus: . & e .o oL inc
"The next sucgpstnon that 1 make is.for. the
”establlshment of-a £edera1 -supreme court, somewhat on
the lines of the- Unxted.Stateg Circuit.Courts of
- Bppeal...cin-which-litigants couldrbring;many;matters
-which at . present-must-go -to-the High Gourt. .My first
objective inlsuggesting'suéh:é.courtuis to free the
:‘High Court_framfhearing lesser~mattersh,u8ucﬁ-a
—-federalnsupreme”éountdwéuidwaISO‘give.a.lead to
nation-wide law.reform".23:
b RV R SRt L L TaE IR ok S
i woEniA859i-addressing.the 1ith Australian Legal ...
Convention he.-warmed to-this.theme:

"It is salutory for lawyers and others to be reminded
that there is nothing incénsistent with the federal
"system for Federal Supreme Courts to be created with a
similar function and status to the State Supreme
Courts. Firstly, a Federal Supreme Court could hear
many matters in which the Constitution and the
Judiciary Bct have conferred original jurisdiction on
the High Court and also those appeals which at present
can come only to the High Court from a single Supreme
Court judge in the Australian Capital Territory, the
Northern Territory...There should be an appeal
similafly to a Federal Full Supreme. Court from the
Federal Bankruptcy Court and from the Federal Divorce
‘ s Court which may well be created. I think it would be
in the interests of existing territorial Supreme Court
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judges that their functions should be intermingled.
They should not always be isolated in .one solitary
f ) ) jurisdiction...In domestic, commercial and Federal

administrative matters I believe there is scope for

y .. the creation of a Federal Supreme Court. In the
administration of the law Australia has still very
much to ‘learn from the practice of the greatest
Federation of all - the Unifed States of America".24 -

. - During the 1960s Wwhitlam’ frequently returned to "this
issuwe. In May. 1960 he diverted a speech on_the Conciliation
and Arbitratioh Bill 1960 to a dlSCUSSlOﬂ of the need for a
"Federal Supreme Court" By this time, the“Attorney-General
(Slr Garfield Barwick) had announced that he had under
consideration the questlon "of what further jurisdiction of a

generél,‘as‘distinct from an -industrial Charécter‘ cculd
conveniently and approprlately be aaded to the jUflSﬁlCthﬂ
vested in the Commonwealth Industrlal ‘court.25 whitlam
wished the Attorney General well in thlS intention:
"Such a Federai Sﬁﬁremé Courﬁrcould givé a lead in
‘nationwide law reform. ..ThlS Parliament could
implerent a uniform code throughout Australia in which
the Commonwealth was one lltlgant and a private
citizen or a State the other; or in matters in which
two States were litigants; in which residents of
different States were litigants; or in matters in
which a State and the resident of another State were
litigants. It could implement a code relating to
matters which arise under any laws made by this
Parliament or matters in which claims were made under
the laws of different States...There is a very great
opportunity for this pParliament to modernise
Australian administrative law, domestic law,
‘industrial property law and commerciai law and to do
it through a federél supreme court. Whatever may be
said of the Commonwealth Industrial Court hitherto -
and what is said about it is mainly due to the
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funetions-whieh:thissParliamenk,imposes .upen . it - it
does seem-that that.court provides- the-nucliéus for

such -a ,federal ,supreme -court". 28 ... -

I Ty [

The l3th,LegélﬂCanentiqn in 1963 discussed a paper on
the need for.a new .Federal Court.2/..Whitlam, by now a Silk,

‘rose to comment.,, PRainstakingly he peinted to his expression of

view to the Perth,Convention in .1959 :and in. the House of
Representatives. VWith‘ptemetute dpt;mismLhe announced thatt’

- - L T e

""In an 1mproved capac1ty at the next conventlon I

expect to dlscuss .the worklng of statutes whxch carry

BETLE

o out the PrlnC1ple5 of thls paper" . L.

kY Tt -

far,

Crns

'Condemnlng arguments agalnst the proposal “on the basis of
‘State rlghts" he agaln urged that Federal laws should prlmarlly

be "applled and 1nterpreted ] Judges aPPOlnted by the Federal

Government“ 23

Court advanced at . somewhat languld pace.; In December 1962,
Cabinet had authorlsed Slr Garfleld Barw1ck to de51gn such a
Court and he described it in a celebrated article in the

:Federal Law Review in June 1964.29 In May 1967

Attorney-General Bowen made a ministerial statement on the
proposed court and in November 1968 he introduced the
Commoﬁwealth'Superior-Court Bill. The matter was revived by

lthe tabling in Parliament of the report ¢of the Commonwealth

Administrative Review Committee, headed by Mr, Jﬁstice Kerr.
Whitlam complained that though the prihciple of a Superior
Court had been approved by Cabinet in December 1962, the Bill
had been allowed to languish: ‘ ' *

"I believe it is not unreasonable to ask the Prime
Minister at this stage what decision has been made-on
this nine-year old proposal on which the House was
given a Bill three years ago™.30

"
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After assuming Office, whiilam‘as Prime. Minister, told the
Perth Legal Convention of his resolve-to:proceed with a Bill
for a Superior Court of ‘Australia.3l a Bill was infroduced
in 1974 but rejected.3? paddressing the Canberra Legai
, Convention in 1975 he recounted again the gestatlon of the

.proposed Federa1 Court. Soe -

T MMy GCvernMent_inErOducéd a similar -Biil in'redemption
of promises I made at the electiors in 1972 and 1974.
It's heen twice rejected by the Senate.  May T
congratulate the State Supreme Cbﬁrt‘judées in their
unparalleled skill as lobbyists?"33

Eventually, after his return to the Opposition Bertiches, a
Federal Court was established by the, present Government. = The
Court commenced operatlon in 1977 and;, although some of the
3urlsdlctlon which Whitlam- urged for it .in 1958 has not been
conferred, 1ts central role in the hlerarchy of Australian
courts and in the admlnlstratlon of Federal law is now

' unquestloned. Critics exist. Professor Sawer "lamented:

"I Qish...that'M;. Whitlam‘é pians for new federalisms
did not include what I regard as. the hare-brained ‘
scheme for.a'federal Superior Court - hare-brained
because of the notorious narrowness, technicalities
and.angularities of federal jurisdiction and the
impossibility'of creating all-purpose trial tribunals
in thaﬁ_hay".34

Other c¢ritics in the State Supreme Courts and elsewhere
remain.35 At this stage, the argument about the existence of
the court is "academic". The debate will continue about the
scope of the jurisdiction which should be conférred upon the’
Court and the acceptability of Whitlam's simplé thesis that
Federal laws should be administered uniformally througﬁoqt the
country by Federal judges appointed by the Federal Government.



-13~

--Perhaps the most pervading - ‘reform-of-.the . private law
. effected during the Whitlam administration-was-the Family Law
Aét leB.-'That Act} passed on a. free vote, was not
;;;ciffcélly the proposal of the Government.. WNevertheless, the
Bill, introduced in the Semate, was supported in -the House of
Representatives by Whitlam as first speakér in the debate in
that House. He left no one in doubt as to his staunch support
for it and for the "new life to the marriage and matrimonial

power"36 which it undoubtedly gained..... ® - =

T LTI T TP A CE g aTauey et

In May 1957 WLhhitlam spoke:in-favour of Mr. Joske's
Matrimonial Causes-Bilka:surprisinglygtakiﬁé,the parkt
Evatt who had been expected to speak.37. As early as 1958, he
was envisaging .passage of+a.Federal matrimonial:léw which
utilised of-a Federal superiof court as.-an..avenue of- appeal
from the‘judées.exercisingLjuxisdictfon*undes-it:jat-mention
has alréady“beenrmade“of%wiS'prediction-oﬁ'afﬂFederalﬁDivorce
Couft"'in,1959; 1oﬁgTbefofe tHe'creationfof-a“specific Federal
court in-family matﬂers'waSTgenerqllygggdepﬁed;. At that time,
the exercise .of Federal-jurisdiction by State.Courts was
_geﬁefally congidered appropriate. The notion of a’'specific
Family Court had not won écceptahce;' Sﬁeaking to the Family
Law Bill in November 1974, Whitlam as Prime Minister pointed
out that the Bill was the response of the Attorney-General "to
an overwhélming demand for reform in this hrea, and not, as has
been suggested by some, to impose an unwanted measure on an
unwilling community".39 ‘His attitude to community consensus
upon such a measure of reform as this is indicated in his
Second Reading Speech:

"I am aware, of course, as we all are from the letters
and petitions we have all received in sSuch volume,
that there is opposition to this change. Howevér, it
was the experience and expertise in the areas of
social welfare and family law possessed by the persons
and bodies that have expressed support for the
proposed ground of divorce, as well as the strength of
their numbers, that convinced the Attorney-General of
~the desirability of this reform. These perscons and
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bodies included marriage.counselling organisations,

judges, the .legal pfofessién,usome~- I know not all -

church representatives, and'a wide variety of
interested pe;sons“.40

The notion of specific Family éou:t as a "helping
court" with judges "speciélly'and carefully sélected for their
" suitability for the work.of. the court"4l -was somewhat novel
as was the creation of a Family.Law Council and an Institute of
Family. Studies. to make recommendations on gﬁe operation of the
law and tg conduct 6ngoing research into factors affecting
marital and family stability in -Australia.

Whitlam's- philosophy on reform emerged‘in_the resumed
debate,. six months later.. A .critical &ivisioﬁgarose between
those who supp&rted-a period of:. .12 months-as sufficient proof
that a marriage had "broken. down’: and those who.bélieved 2
years should be required. '

- . - . . R =

"The ‘whole purpose of -the Bill is to enable‘the;law
and society to face'realiﬁy.—.the réalit?-of'a broken
marriage and the futility of perpetuating a broken
marriage. There is no point infpretending that a
marriage which has failed for a year .is likely to
survive in any meaningful sense or that it is more
likely to survive if it has failed for 2 years ...
That seems to me to be not only heartless but also
absurd. Let us keep in mind .that marriage is
essentially a human relationship between 2 people. It
takes 2 people to make a marriage but it takes only
one to break it. Idealists might wish that it were
otherwise, but- it is not. It is time society
acknowledged that simple fact. .We bave no right to
:condemn'2 people to live together in misery and
suffering for a moment longer than necessary.
Ultimately the only test of a marriage is whether both
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‘parties agree to maintain it ... I do not belleve that
sociekty- has-the. right.to make e s GiVOorces; more |
difficultor protracted.:.People.do not _resort, to

. divoree lightly.or. irresponsibly,. they. turn to it as a
last-resort.:. In:such-.an extremity it is no business
of anyone but the parties to determine what course
thgin;livesﬂshopldrtakerogjfgfplace unnecessary...

_.obstacles in.the way of their. decisions".42 ..,

In tﬁe énd,mthis;view-cafzied:thg;dayL;wThe_Agt was péssed,~
reieVantly,win thefform.§resenteQ1i=The.Fami1y Court of - -
Austraiia'was«establisheﬂ: ;Recently'the-Jgint*Parliamentary
- Committee-has been set.up. to reviethheuoPération of the Act.
But the -Act 'is undoubtedly a maiocr meésure‘of-reform It and_
‘the Court..are.now well established: in the- legal life-of the - o

_country.h--

ECONOMIC: LAW- REFORM43
. The constrtutlonal limitations which prevent or
control the soc1allsat10n or regulation of industry and
investment.in Australis. werexwell Kknown to Whitdamy the- -~
lawyer.44 pIn;his. 1957 lecture- "The;Congtitution. Versus
Labor"45 he explored ways in which, within‘the.coﬁstitution_
the Commonwealth could take an active part in what he termed
_“ecdnoﬁic law reform®. Years before the introduction of

‘restrictive trade practices legislation, he called for what he
termed "anti-trust laws"-

- ’ "Since the Constitution precludes nationalisation and
limits Commonwedlth participation in trade, a Labor
government should make moreAuse of our anti-trust
“laws. Before World War 1 all parties were anti-trust
as both parties still are in the United States. 1In
1911 the Commonwealth failed in the only prosecution

_ . it has launched against a monopoly under the

e Australian Industries Preservation Act 1906. ... Price
fixing agreements and other restrictive practices have
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become more effective in the meantime and our basic
industriesuaré~now.in.the hands of fewer and stronger
coﬁpanies.. There seems. a fruitful field in,curbing
such-pfactices along the lines of recent British
legislation and stimulating competition along American
lines by the exercise. of Commonwealth power..."46

. Repeatedly, whilst in Opposition, Whitlam, the lawyer,
explored- the potential of Commonwealth constituticnal power to
"superintend” the.p;ivate;pector — e

-“The Commonwealth Parllament has fewer and smaller

legislative powers than any other naflonal
parliament. Interpretatlons of. the Constltutlon have

. created .gaps in the combined powers of Australia's N

. several parliaments such as are to be. found in no

other country. The'Commonwealth Parliament has no
... general power to deal with economic matters."47

Buk some specifics did exist and their scope was.significahtly
increased by decisions-of the High Court,during‘tbe 1960s and
1270s. - Allied. with his repeatedly calls for an intermediate
federal court, Whitlam pointed to the undoubted heads of
Commonwealth constitutional power relevant to business and .the
economy. He suggested that these éhould all be chanelled, at
first instance (or on appeal) into the proposed court. In 1959
he suggested that the court could deal with matters of
industrial property viz. patents, trade-marks, copyrights and
designs. He suggested that the Commonwealth fshould have power
to_iegislate on company law".48 In 1960 he called for
Commonwealth legislation on copyright, as promised in

1954.49 He criticised what he described as the "abdication

of Commonwezlth powers in several matters™ amongst which he
numbered credit.50 He offered the support of the Opposition,
in a referendum, to expand the Commonwealth's legislative
competence to deal with the economy. In 1960 he urged the
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utility of a Federal ‘Supreme- Court dealing, in’a uniform way,

with the commerc1al law of rhe” Commonwea’th e T

*fa] féderélﬁéﬁpfaﬁéuéaﬁrf'cbdid\be a commercial covrt
for  the whole of Bustralia.  “Already, this Parliament
can pass laws concernlng blllS of exchange, copyright,
patents and tradé-marks. By gimple constltutlonal
reforms which, I should imagine, ‘would meet no

" Bolitical objections; the Commonwealth. could secure
jUIlSdlCthﬂ in respect ‘of. companles S Tt]hus ‘there
woizld beé a federal supreme “Court whlch could deal with
.matters’of indiastrial’ property, compan[y]...
bankruptcy" 51 e e

IR e R _,.'.:_-'

‘4fﬁ-“:“under ‘the AtElee government;‘lntroduced'dntl—momopoly
legislation in 1948, and 'New Zéaland,'undéfAthe Nash
government -did -s6%in 1958:° Why will we ndt do
something similar? If eﬁery party in EBiéIParliament
supporfs an amendment to the Congtitution we will get
it. Does any honourable member doubt that the pecple
would endorse such a recommendation being carried cut
to assist them. The only people who would suffer
under such 1egislatibn would be those who are skimming
off the cream at the moment."52 '

In 1965 the Trade Practices Act was passed dealing

with certain unfair trade practices. 1In 1971 the Restrictive

Trade Practices Act took advantage of the decision of the High
Court of Australia in the Concrete Pipes Case.b3 Dpuring the

Whitlam administration, a more radical package, the Trade
EEQEEiéEE_QEE 1974 was passed. Although significantly amended
in 1977 and still under review it remains, substantially the

" Australian law of fair trade practices. It expands the scope
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of Commonwealth regulation, including.:egulation relating to
consumer protection, in ways whigh would have appeared
constitutiénaliy impossible, during the days before.the
momentous decisions of the High Court on the scope of the

Commonwealth's corporations power.

Emboldened by those decisions, -and consistent with his
views about the need for federal économic regulation of
business and industry, Whitlam promised to. introduce a National
Companies Act and securities and exchange 1egislatidn.54 To

the 197% Legal Convention, in July of that year, he said this -
"[Alt the 1963 Convention a paper was delivered by Mr.
John Youn53Q.C., as he thgn‘ﬁas, and Mr. Rodd on the
Uniform Companies Legislation. - At -the time the late
Mr. Justice Hardie argued that any such legislation
_would have to be Federal-legislation if it wete to Bel
effective. Work is well advanced on the preparation
of a Uniform Companies.Bill.. when this is enacted it
_wiil-ehd the frustration suffered. by companies which
wish to operate on a natidnal basis but find
themselves confronted with eight sets of company law.
“There is still no uniform law in Australia. B3
Cbrpotations and Seburitiés Industry Bill has already
been introduced, following the report of the Senate
Committee on Securities and Exchange, for a
Corporations and Exchange Commission to provide, where
regulation is necessary, a propeﬁ.regulatién of the
securities industry on a national basis,>5 .

The National Companiés Act upeon which a great deal of work was
done was to have been introduced on 12 November 1975. It was
subsequently presented as an opbosition measure in 1976. It
remains one of éhe bases for the propesed uniform companies
law, although this will now proceed in a somewhat different way
and not in exclusive reliaﬁce upon Commonwealth power. The
momentum .for a truly uniform and nafiénal_company law and
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CommoHWEaTER™ Laws"dn” business regulation-generally ‘undoubtedly
gained moméntUR’ AUTing ‘the period™of ‘the Whi'tYam Government.

) . CLIIM T T e, . B e mL

~  HyMAN RIGHTS LEGISLATION® T
Following "his-dismissgal from Offlce, Whltlam
identified, as a task of his party the re~fashioning of the
ConStitUtion and~"entrenchlingl -in*it the: basic .rights and

freéedoms: which- cxtlzens in:any: democracy have .a.right to

Jit*goes-without saying:that this ds%a. formidable’
task. How should we approach 1t? The mair need is to
berrealistic*éhd‘p:actical about - what 'we-c@n achieve.-
There are manyxreformersfwhO'see the best safeguard™
for-democracy=ina bi¥ll of -rights-on the American
model ==+ I-aminot ‘convincded "that: €his 'I's the best

&

solution?”'EVeh*ifaiEVWETefpdséiﬁlé'to incorporate a
bill of'rights: in the”*Constifition; "1t woild Have to
‘be S0 watdréd down to’accommodibEtconsErvative’ T
objectrdns"and*thus“commandhthe‘necessary‘suppor; in a
referendum“it ﬁould*probaﬁiﬁlbéﬁﬁééléééf'EA{better way
of dealing with diestions of human rights and -
discrimination may be to use the existing extermal
affairs power under the Constitution in helping to
draft and then ratif{y] international conventions."37

The vtilisation of the external affairs power was never far
from Whitlam's mind as his interventions in Parliament during
thé years of Opposition fregquently indicate. Whether in
connection with international aviatioh requlation,58
international labour standards,39 enforcement of foreign
Judgments and awards,60 the role of the International Court
of Justice®l or the implementation of the International
Covenant on Civil and Political Rights, Whitlam advanced a
decidedly internationalistic position.
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Though the International Covenant had been negotiated
by the'previous_Adm;ﬁistrgpion‘under_A;torneyTGeneral Bowen’, it
was the Whitlam Government which, within days of assuming
offiée,'signed the Covenant, Thé ill-fated<Human Rights Bill
1973 was introduced specificglly to rétify that Covenant, a
schedule to the Bill. . Often a critic of the faiiure of
governmenis to ratify international conventions, Whitlam took a
keen interest in them. and..in their htilisation for the

Impléméntation of ‘Commonwealth laws relevant.to human riéhts
and other matterg. The Racial Discriminatidn Act 1975 and the
aboriginal and Torres Strait Islanders (Queénsland '
Discriminatory Laws)®Act ¢}§35-were each based on. an
international convention and relied upon the external affairs
power -for constitutional support. Neétbér has yet been
challenged. Both .remain Commonwealth laws.62 £Qther

instances wheremthe.Goqernment‘used_;he_exterﬁal affairs pawer
include .69 and the. Schedule to the National Parks and.
wildlife Conservation Act ;975_§pd_$;1;1_Of the Family Law Act
1275. ’

During 1973 the Government'é Interest in international
law was translated into proceedings in the TInternational Court
of Justice concerned with French nuﬁlear tests in the Pacific.
As Prime Mihister, Whitlam told the Perth Legal Convéntion in
July 1973 - ' '

My Government places great emphasis on the extension
and ‘strengthening of international law - not only in
questions of sheer peaceful matters but also gquestions
of the environment such as are involved in this
present proceeding before the Wofld Court. In all
matters of commercial intercourse between nations,
trade, treaties and conventions are - going to be of
increasing significance. There must be some orderly
method of determining the inevitable differences of
opinion which will occur,.."63

The internationalnC0venant on Civil and Politcal
Rights remain unratified by Australia to this day, although it
has now passed into international law, with the deposit of
sufficient ratifications. It is the bipartisan policy of
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successive Commonwealth Governments to adhere to the Covenant.
. The bresent Government's intention'is to first seek agreement
from the Stqﬁesqun;hp creatxyn_gf a human rxghts commission or
other mach1nery to ensyre the lmplementatlon of the obllgatsons

~of the Covenant, througbout Austral1a._ The, Human R1ghts Biil-

1973 sought, bas:cally, to apply the Covenant in term%,_as
part of Commonwealth 1aw‘ .The differences of approach are
perhaps less 51gn1f1cant than. the unanimity of successive
Governments on the pr]nClple of .adherenge. and, the provision of
" some mach;nery for 19ea1_;mplementetgppje}_. .
Out51de the area of local 1mpiementat1on of -
'1nternat10nal agreements concerned w1fh human rlghts, specific
steps. were taken whlch_areﬂgbylously ;e1EVant. The. Eg@llgnggg;

Act 1tself mxght be. insfanced. Likewise the passage of the
Death Penalty Aboilt1on Act . 197354 not only implemented the

promlse of the 1872 pollcy speech but. also fulfilled calls made
for this measure datlng baek at least to November 1960 65 At
that- time, Whltlam had sought to. mnend the Crlmes Btll to this:
effect but was defeated in a vote on party lines. The same
process occurred in a debate on the Crimes (Aireraft) Bill in

1963. A third occasion oecurred in the-debate oh a Senate Bill
in June 1968. The Bill was,_in fact, the first measure

1ntroduceq by. the Whitlam Government into the-Senate.by. .
Attorney~General Murphy.

In 1960 Whitlam had expressed his concern about the

telephone tapping. He criticised the Telephonic Communications

(Interception) Bill of that year on the ground of offence

“against "civil libBerties™., He mentioned the need for a
bipartisan enquiry into the necessity to continue to tap
telephones and his pereeption of serious unfairness to migrants
refused citizenship on security grounds.

'The Interception.Act remained ungltered and wes used
during his administration. However, in 1974 he promised to
appoint g judieial inquiry inte the structure of the Australian
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security services and into~methodé of reviewing decisions
.adversely affecting ecitizens or mig,rants.66 This promise was
fulfilled in the Royai Commission eonducted by Mr. Justice
Hope. Legislation to implement some ‘of the decisions of that
Royal Commission has already been implemented.by the present
Government and more is eXpécted. Similarly,jthe.ﬁoyﬁl )
Commission on Human Relationships was .established and,
following the stormy reception of its report at the heighi of
éﬁ election campaign, the Government has now ordered 'a close
study of its recommendations. Some at least of -the proposals
fecomﬂended, notably those dealing with rape law and brocedure,
may be expected shortly to pass into.lew. Others may follow
later. '

i

e AR

'NATIONAL COMPENSATION _
At the Bar, Whitlam had done his share of personal

injury litigetion. He never disguised his dissatisfaction with
the inadequate response of the comnon law to the invention of
the internal combustion éngine and the development of
factories.In 1959,.debating the Civil Avietion (Carriers’
Liability) Bill he moved .that the Bill should be withdrawn and
reednafteé to incorporate the general principle of unlimited )

liability at law for negligence .on the part of domestic .airline

operators.67

"Let us draw =a COmparisonﬁbetwéen this legislation and
workers' compensation ... If -an employee is injured at
work, or in some other circumsfances, he can secure
certain fixed compensation ... If he is killed his
dependants can secure certain fixed smounts ... These
amounts are recoverable irrespective of the negligence
of the employer or, éverywhere except in Commenwealth
competence, irrespective of the negligence of a fellow
employee. ... We want to pro#ide that if enybody is
injured in interstate air carriage through the
negligence of the operator, he should be able to

secure unlimited damages ..n68



In May 1959 he drew attentlon to other 1nequ1t1es, .
concernlng the Commonwealth 1n “thlrd party 11t1gatlon“

. lE '_'lw

"The Commonwealth owns far more motor Vehlcles than
any other corporatlon or 1nstrumenta11ty or government
in Australia. It owns more than any other ten
'comblned. Yet, 1t 1s the only 0wner oE motor vehlcles
'1n Australla whlch can plead that 1t 1s not
respon51ble for ‘the negllgent ‘acts of 1ts drlveES if
they are not actlng or drlvlng in the course of their
duty."59

L

His per51atence on thls p01nt was flnally rewarded when
Attorney General Barw1ck 1ntroduced the Commonwealth Motor
Vehicles (Llablllty) Blll 1959
Whltlam traced hls crltlolsm of the ¢ /4
bhack to Octobr 1957: He applauded the measurl “Spec1f1cally

- he applauded the preservat1on of the rlght to traal by - o

' 3 Tit s "lCLu-'C:

jury 70 But he theh'ralsed a “néw theme whlch was, to recur’

1s.speech'on the Bill, -

h's 1mmun1ty'

over the succeedlng ‘15 years il
"I shall conclude by a reference to the continuing
weakness of third party insurance in cases of road
accidents. The great fault of all litigation in this
.field is that it stems from a development of the old
actions for negligence. As in all actions for tort,

-damages have to be given in a lump sum or not at all.
It is a completely anomalous fact that if a person is
injured in a road accident, or is bereaved as a result
of a road accident, damages are given in a lump sum.
Tt is quite inappropriate. ... [A] more appropriate
form of compensation would be by way of'periodlcal
payments. ... [L]itigation in these matters is
unnecessarily dilatory, expensive ahd hazardous. 'The
Social Services Department has the appropriate
machinery for determining the amount of compensation
that a person is entitled to receive to put him in the
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same position as he would havé been if the accident
had not happened and the petrol tax provides a ready
and fair means for all road users to contribute in

respect of accidents that occur on the roads.” ..."71

In May 1960 he.suggestedrfhat no, fault liability should be

introduced for. motor vehicle injﬁries to be determined "by way

oF a 'social service or periodic payment instead of lump

sums",72

<o

In 19i3, in office, tﬁé_opportunity,preseﬁ%ed to

translate these proposals into ‘action. ‘Speaking to the Legal
Convention that year heé reminded his listeners how, at the 1959
convention he had proposed. a national compensation scheme to

take the

The 1974

place of running down cases and workers' compensation -
g - A

"It was not a notion that got very much enthusiasm in

its responsge, but. I ém happy to say that we have been

_able’to draw on the servicﬁs of a very distinguished

New Zealand judge ... Mr. Justice Woodhouse - as well
as Mr, Justice Meares of the New South Wales Supreme
Court ... in studying this ... matter”.73

policy speech contained this commitment -

"We are determined to ‘place the security, the welfare

of those who suffer incapacity throungh accident or

sickness on a sure and certain basis - on the basis of

confidence and freedom from financial amxiety for
themselves and their families., Australians should not
have to live in doubt or anxiety lest injury or
sickness reduce them to poverty. We want to reduce
hardships imposed by one of the great factors for
inequality in society -~ inequality of luck".74.
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‘The National Rehabilitation and Compensation Committee duly
reported with draft 1eglslat10n.‘ The 1975 Legal Convention was

told -

"National coﬁpénéation legislation to supplant the
litigation based on compulsory workers' compensation
insurance and compulsory third party insurance has -
been the- subject of debate which awaits &4 report from
a Senate committee. I hasten.to add that lawyers will
be amply compensated for the National Compensation Act

. by new fields of jurlsprudence ar151ng from
legislation ‘on Consumer ‘affairs and’ the env1rQnment,'
on family’ law and” On lnternatlonal COnVentlonS deallng
“with matfers of commerce and 11ab111ty and human

.- (et . Doy

rlghts "75 -

¥

" The 1mportant proposals for natlonal compensatlon and

'rehabllltatlon were held’ up by a nlque comblnatlon of

opposition from the Senate, the i urance 1ndustry, ‘the trade
unions and the legal fraternity.76 ~TIts coustltutxonallty

"was, in some respects,” doubted. - Its cost wag attacked. The
methods of funding the scheme (including, éignifigantly, by a
tax on‘petrol} was criticised.?? A measure Bésed upon the
draft Bill attached to the Cdmmittee's report was introduced by

_Whitlam, in Opposition, it failed to proceed. .The Committee's
report remaiﬁs under study within the Commonwealth

bureaucracy. We may have to wait for better econdmiq times and
a different vehicle before it is introduced. Few doubt that
radical reforms of accident compensation will come. The
equivalent measure in New Zealand is said to be working
.well. 78 A scheme of limited "no fault" compensation has been
introduced in Victoria.?9 A compromise proposal for Britain
was advanced by a Royal Commission in March 1978.80 !

‘A NEW ADMINISTRATIVE LAW .
it is in the area of admlnlstratlve law reform that

Whltlam was most prescient. The growth of the Public Service
and of the role and power of the bureaucracy has at last
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produced a legislaﬁive response'designed‘to provide, in the
Commonwealth's sphere a comprehensi@eﬂ“package" of independent
control of the administration available to the citizen. Scme
of the initiatives towards the new administrative law were
predicted bylwhitlém long before they became matters of i
discussion or consideration in austraiia. - Presented in the
1957 Chifley lecture was a proposal for judicial review, on
appeai or reference, gf a wide range of Commonwealth
aéministrative decisions. Specifiéally, appeél from decigicns
of thé Department of Social Services was- degcribed as
"overdue”.8l In Avugust 1958, speaking to the Estimates he
referred to the "complicated and variegated" appeals on
Commonwealth administrative métfers'whiCh-hadﬁg:own.up; In
answer’ to one of Whitlam's guestions, the Prime Minister had -
listed 94 Boards, Tribunals; Committees and Courts determining
appeals under 45 Commqnwgglth Acts.. 50 differenterards,-
Tribunals, Committees and Courts were hearing.appeals f;om
administrﬁﬁive decisions under Commonwealth legislatiocon:

- . "([Tlhe Géhhonwealih should give 'the lead to.
' govérnments in Australia by providing some form of
- judicial procedure whereby, if-appeals are to be heard
from administrative decisions, they can be héard in an

appropriate fashion".82

The role of a predicted Federal Supreme Court to "co-ordinate
administrate procedures, administrative appeals"'Was urged to
give 2 lead to administrative practice, state and municipal,

throughout Australia:

"We would be simpliffing the Commonwealth's own
administrative practiée, and we would be making it
possible for citizens, in a c¢learer and simpler and
cheapef fashion, to vindicate their rights under
Commonwealth Acts of Parliament".83

To the 1959 Legal Convention he attempted to make the idea
palatable to lawyers, threatened with the loss of other work.
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- "Appeals to a Federal Supreme Court from departmental
et Jecigions sy iwould U inturn-provide the profession with
‘‘some ‘compensation ‘Ffor the decline -in‘running down
caseg, which now occupy ‘50% of the time of the Supreme

Courts$ of the Stdtes and-Territoties”.84

Over ‘dnd-over &dain- he returned'to"tﬁis%themefghIn"a debate in

‘1960 he instanced civil sérvice appeals, appeals concerning
instrumentalitiesy taxation, war pensions, héalth insurance and -
valuatidn’and resumption -cases as -béing- appropriatefor..appeal
superv1sxon.85 "The -abdencé of adppeal” ‘provisions in social.

service ‘decisions-was: speC1f1cally attacked for- "many persons'

income .depend on them. “Itwis .not satysfactory »"he declared,

"to have thbse'maﬁters~determined'dn'appéélf“iﬁfat"alll'thnoqgh =
representations made through a member of this Parliament® .86
Addre531ng himself to criticism which now ‘seem antique he said

"One of the objectlonS'I'haVe found to admlnlstratlve
decisions of this character is that persons who .
receive -gn uhfaﬁdurablé“decrsxon“dr wha' are aggrleved- -
by~ [anFadministrative dec1510n are “able- to criticise

the public servarits concerned....Most of these

‘complaints are illfounded, but if these matters could

be determined in a court as we determine comparable
matters, no such complaints would be believed, or they
would be less likely to be believed",B87

Again, at the 1963 Legal Convention he reverted to this theme:

"It would be appropriate for the [Federal Supreme
Court]...to provide a method of reviewing executive
and administrative Acts which affect individuals and
cbrporations. I am not suggesting that the executive
should abdicate its functions....It is not proper that
the executive should select the judges to hear one

matter. If there was a judicial tribunal which
e



=28~ -

‘normally aﬁd regularly held such enquiries, then the
tribunal would itself determine which of its members
could conduct a particular enquiry. There is,
however, no standing of regular body which reviews

- administrativerand executive decisions In Australia.
Such decisions are becoming more numerous and more
importéntr ‘Far ' too much:time;“moneyiand'legal talent
are devoted to litigating highway and industrial
actions-ﬁhich, under compulsory insurance and with

- ‘institutional baeking, are inevitably profitable to

& the proféssgon“but-uanr;hy“of“itf ‘At the same time

£

lawyers have allowed thé increasing field of

administrative law. to develop without the benefit of
their skills and principles?.88 .- ’

In 1971 the Prime Minister, Mr. McMahon, tabled the
report of the Commonwealth Administrative Review Committee,
whose chairman had been Mr. Justice Kerr. Spedking in the
debate on the report, Whitlam referred to Mr. Justice Kerr's
other currentfeqquiry on parliamentary salaries. He chided his
colleagues for their lack of ‘interest -if-the.néw administrative
law, with somewhat heavy handed irony:. o '

"[I] suppose we shculd reassure ‘honourable members, in
view of the number and the intensity of their
‘attendance and interests, that this is not the other
report which Mr. Justice Kerr is preparing, nor c¢an we
expect that it can be acted upon as rapidly. But
having said that, I would 1like to say that it is
impossible to exaggerate the significance of the
matters dealt with in this report. The life, property
and pursuit of happiness of the average citizen now
are affected in many more cases and to a much greater
degree by administrative decisions which cannot come
before courts or be in any other way reviewed than
they are by most other issues which can become before
the courts".8?

S
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appointed "to act as the guardian of the peoplée. He will
investigate complaints of unjust treatment by Government:

In thé 1972'polidy speéch, Whitldm promised a .

.uprgctical program” to ensure basié civil rights in the field
- of law reform. “He prémissd that an Ombudsman would bei:

pepartments and ‘agenciés, &nd“reportidirectly to’ T U7 AT

. R

R NPT LR TAICIPR P

To the 1975”be§al¥cbnvehtionﬁhe asserted: " v

4

"fn’ the past the development of a propet system o
administrative law in Rustralie has bBeen-sadly” '™

=
i

1acking:” The indeépendence '6f the judiciary has been

largely an' irrelevant safeguard in the face of

increasing areas’of government-regulation that:have

"notibeen” subject to ordinary review by the courts
=+ ©. The*repbrtsiof the Keti'Commitfee ahd:the Bland-

Committée: have  highlighted.:the neéd-to:enable .- -

: ‘administrativéidecisions affécting individuvals to be
LT b bwe @ Bh PR ¢ mebiitEit thby Wave@lsthishont khe’ i

‘need for’ an” independent bddY’ to ensure that an’
individual has been dealt with fairly by the Publ
Service and by statutory bodies.”. 91

ic

To implement the reform needed in this area, the government

introduced the Administrative Appeals Tribunal Bill 1575 and

_the Ombudsman Bill 1975. The former passed before Parliament'

was desolved in November 1975. ' The Tribunal was established

and is now functioning vigorously. During. its passage thr

ough

the Senate the Administrative Appeals Tribunal Bill was amended

_on the insistence of_the Opposition to provide for an

Administrative Review Council. Subsequently, the Act was

further amended in 1977. However, the provision of a general

administrative tribunal with wide powers to review on appeal

the correctness of administrative decisions is now an’

established fact in Australia. The Ombudsman Bill 1975 failed

to pass before the Parliament was dissolved. However,
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subsequently the new administration reintroduced a measure
substantially identical to that proposed in 1975. The
Commenwealth Omﬁgasman is now. a reality and in his. first year
of cperations bhas dealt with nearly 3000 public complaints.

It would be neither appropriate nor just to ascribe
the new administrative law alone to the Whitlam administration,
its.éredecessors or successor. .From a ptactical‘point of view
“the review of administrative law wés commenced with the -
establishmént of the Kerr Committee in October 1968. The
series of laws is not yet complete. Attorney-General Ellicott
secured the passage‘of.the.Administrative-becisions (Judicial
Review) Act 1977.92 - Attorney~General Durack has introduced a
Freedom of Information Bill 1978. Furﬁher legislatfﬁn has been
promised on privacy protection:and standardised procedures for

Commonwealth tribunals..:-

. What can be fairly said for Whitlam is that from his
earliest days in the. Parliament. he harped cohstantly on a theme
which”has now fwenty years on become a well-developed harmony.
By world Standérgs the innovations in judicial, tribunal and
ombudsman superintendence of administrative actions in the
Commonwealth's sphere in Australia are guite novel. Though
"not accompanied by much publicity or popular debate" and
"perhaps....ill-understood”" they will "inevitébly produce
changes in the citizen's relationship with governmeht and in
the workings of the machinery of government".93 Whitlam's
specific cortribution was his constant harrassment of’
successive Attorneys~General and his implementation of the
first legislation to translate proposals for independent
control of the bureaucracy into the‘law of the land,

~— .
LAW REFQRM AND THE LAW REFORM COMMISSION ]
Two further themes stand out from this examination of
Hansard and other speeches., The first is Whitlam's constant

concern with law reform. The second is his desire to promote

uniformity of laws by stretching to their limit the
Commonwealth's constitutional powers.
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‘The role 'of a Federal Supfeme Court:to "give.a:lead in
nation-wide law reform” was a.-constant argumentradvanced by
him. -~In 1958, "he adserted: o

“This Parliament has the power to give the lead fp law
reform:v.This Parliament.could. implement a .uniform ‘
code throughout -Australia-in -matters-fof. .federal
~ajurisdictiondwees [It] coudd in.tpis.way eliminate a
) .Ju.great.numbetioﬁ;the:ixnitatjng"diffe;enceslbetween the
P ’ T laws of the'States:which-at'pfesentzmakéﬁlitigatﬁon
between governments@and'citizens uﬁnnecessarily
"protracted and>expensive;_rWQihaYg.thgi@gang at.hand -

- we should adopt:them" .94, ;o

B g e gr e at . Y13 A
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“The creation of a new federal court-would,  he-declared,. ensure
that’ fhe'High Court-was left to deal with matters of baramount

constitutional and. legal importance. _ It would also ensure

"that there was some co—ordinafionﬂofx;aw-meform dns. .-
Australia".95 ' R

Ih office, earlysteps were: taken:to establish the Law

Reform Commission. The Act was passed with the -support of all
Parties in 1973, Itskﬁharter was spelt out and includes a
number of familiar themes:

6 (1) The functions of the Commission are, in
pursuance of references to the Commission made by the
Attorney-General, whether at the suggestion of the
Commission or otherwise:

(a) to review laws to which this Act applies with a
view to the systematic development and reform
of the law including, in particular:

{i} the modernisation of the law by
bringing it into a court with
current conditions;

{(ii) the elimination of defects in the
law;
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(iii)the simplification of the law; and
{iv) the adoptioh,of new or more
effective methods for the .
administration of the law and the
. - dlspensatlon of justice;
Ab)y . to con51der proposals for the making of laws to
7wh1ch this Act applies;
(c).. . to consider proposals reléting to -
{i} ~the.consolidation of laws to whicprthis
‘Act applies; .or... .. .
(ii) the repeal of laws to whlch this Act
. applies that are obsolete ot
unnéceséary: aﬁé
(aj to consider proposals for uniformity dbetween
laws éf the Territories and laws of the
States...”, )

Speaklng to the l7th Legal Conventlon in 1973, as Prime
Mlnlster, Whltlam asserted a2 growing interest in the law and

its reform:

"{I] believe that in Aﬁstraliah politiés people are
taking more interest in the implications of the
law....[W]le do see how 013, noble professions can
paint themselves into a corner if they get out of step
with public opinion, including- the opinion of their
younger, more idealistic recruits. I woi1ild not want
to have that happen to the legal profession”,96

The establishment of a federal Law Commission, with a special
responsibility for uniform laws was cléarly a source of
satisfaction. The 1975 Legal Convention in Canberra was tolé
.of the establishment of the Commission and the appointment of
its first members:

"Many of the matters proposea in earlier Conventions

have been debated in the Parliament in this ciﬁy since

the last Convention. Many of the matters I myself
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mentioned in the last Convention have been {iscussed
here: Some have.come to..fruition, others have not yet
done so, at’ least not yet. ' At -the 10th Legal '
convention, in 1957, Sir Owen Dixon suggested a
Federal Law Reform Committee to prepare and promulgate
draft reforms for adoption by the Parliaments of
Australia and the States. He pointed out .that -in -all
of nearly all matters_of‘private.law there is no

: geographicai reason why the.law should be different in

any part of Australia.. If T may quote Facitus,

corruptissima respubllca plurimae leges; the

Commonwealth is most mqrred when it has mOSt laws. At
long last Sir Qwen. szon s suggestlon -has borne

fruit. An Act,afnthe.Aqstrallan.parllament has
established a Law Reform Commission. ~It has been

. charged with the task of preparing proposals for

reform of.vlaws, not only on matters within the direct

. competence of the Australian Parliament but on matters

on which .it 1s de51rable there should be. unlformlty of
law in the States and Terrxtorles LT

Without waiting for the Commission to be fully established an

important reference was given to it connected with the reform

of criminal investigation and procedure.. That reference

produced two reports. The first: dealing with an independent

method of handling complaints against federal police is under

current study in Canbherra and has recently been adopted, in
substance in the law of W.$.W.28. fThe second report is the

" basis of the Criminal Investigation Bill 1977, introduced by
the present Commonwealth Government. It is, as ]
Attorney-General Ellicott described it "a major measure of

reform".

The Prime Minister Mr. ¥raser, justly said of it:

"The basic purpose of this Bill...is to codify and
clarify the rights and duties of citizens and
Commonwealth Police when involved in the process of
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criminal investigation. - This is an area in-which
there has been much ‘disSatisfactien, considerable
wrltlng, many proposals for reform, but mot much
leglslatlve action".,99 :

If thé Australian Law Reform Commission can assist Parliaments,
Commonwealth and State, to deal with matters such -as this,
difficult, vexatious, controversial matters, if may become a
permanent insgrumeﬁ% for orderly refoim 'to Help.Parliaments in
the process of adapting and moderpising the laws and meet new
times.. Certainly the issues referszed to the Commission by the

Whitlam and Fraser admlnlstratlons have 'all been uniformly
‘relevant and timely to the’ problem$ facing the law in this

country. All have involwved matters of high controversy. a1l
have been thoroughly debated in the public forum. The ..
catelogue of matters recently concluded and stiil before the
Law. Reform Commission tells.the tale. They include the
recently delivered reports on human tissue transplantationl00
and insolvencyl0l and the current projects on a uniform -
defamation law, privacy protection, insurance contracts law,
reformed lands acquisition law-proceduresf standing and class
actions in Federal jurisdiction, the reéognition of-Aboriginal
customary laws, debt recovery and, most recently of all, ‘
sentencing in Federal jurisdiction. Some of these assignments
will undoubtedly involve the extension of the use of available
Commonwealth constitutional pbwer. Some will invelve the
reshaping of Federal jurisdiction anﬁ the administrative law.
Through all of them run two common themes. The first is the -

endeavour to modernise the law to bring it more in tune with

social and national attitudes of today's Australia. The second

is the need to update the law to answer the formidable

- challenges which science and technology aa11y present to it.

Reform, in Australia is mor e likely to be brought about by
evolutlonary rather than revolutlonary means", Whitlam
declared in April 1977. 102 The genius of the
English-speaking peoplehas been in their abllity to reduce
disputation and turmoil to routine machinery and orderly,
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.rational debate. The Law Reform Commission will, I believe,

become part £ the FOUuLind  prdtedutrdsiby which” Parldament
improves and modérnises’ thé legal byStém. " If €His prediction
is fulfilled, the Commiséion may be one Of the moré lasting
creations of the Whitlam administration. It is a happy

‘portent, that in a time of political turbulence and economic

gifficulties; thé Commi&sion coitinlies’ toshavéTthe Sipport of
all Parties in - ‘thé Parliament?: Patliamentarian®everywhere
ihcreasinle“fealise the:need to’ have:assistancerin the reform
of the law'and its insfitutions. 1TBeTLah*Réf6tm;Cémmissiqn is

e

one instiument to-provide~thatlassistances @ = o el
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" This"igtahistory, ndt an evaliatiow: *The timées:
récointed are too close. And - it wduld not-be appropriate for me
to be the assessor: The full evaluation-of-the whitlam

‘administration will“ take 'the citizen and -the. scholariwell ™ -

beyond” thé field of the~law -and its-reform: -That”field

représents nothing moré than thé’scene’dr tiwo-in‘a drama of

_many Acts! "Nor has“alll thé sténbry” Désn"paifteéd:’ "Nothing has
‘besh"3aid of legal’ 41d% impréved’dccess toTthe EBurts) the use

of judygésiin"RoyaliCommiSsions afi@ inquiriesi-the ¢reation of
new tribunals,  the establishment of bodies’ such as the’
Australian Institute of Criminology or the Legislative Drafting
Institute. The dramatis personae have not been described, let

alone judged. These are a tasks for another essay and a
different essayist. '

What does emerge from these pages is the single-minded
insistence with which the former Prime Minister identified a
number of important issues, during his earliest days in the
Parliament, and then pursued them, in some cases achieving
notable reforms. Many of the issues were seen clearly years
before they ‘became topics of common concern. = The Privy Council
remains, but the Commomnwealth Parliament has now probably
exhausted its powers of its own motion to limit appeals to

st
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London. The demise oftthe.remaining-appeals from State courts
must be only a matter of time. Whitlam undoubtedly hastened
the end of this distinguished anachronism. :
His efforts to establish the oft predicted Federal
Court'foundered in the Senate. However, his successors have
now established that Court and it may well-come-to play the

" ecritical unifving- role which. Whltlam predlcted from his

earliest days in Parliament. ..

B T -

The reform of family law and the establishment of a
special Family Court, although not specifically a Whitlam
achievement, undoubtedly -gained strength.from his-wholehearted
support. Likewisgf?his persé%él inclination to expand
Commonwealth legislation in the-field.-of commercial and
business law coincided happily with decisions of the High Court
extending Commonwealth power and .the. plaiﬁ desire of the
business communlty to be .regulated, if at .all, on a national
and unlform, rather than .a local .and dlsparate basis. If he
=fa11ed to achieve Commonwealth legislation for a national
Companles Act, the passage of such a law or its near
constitutional equivalént; cannot bhe faf off. Developments are
on the horizon, including the.édvance of  so-called "industrial
democracy"” which will expedite the perceptions of the necessity
of a single corporation law operating'throughout Australia.

The alternative will become increasingly unthinkable.

Legislation in the fiéld of human rights made a few
gains (notably the Racial Discrimination Act) but was generally

disappointing. Nevertheless, there is happily a bi-partisan
view that Australia should adhere to the International Covenant
an Ciéil and Political Rights. whitlam's constant urging-
towards internationaiism méy be seen by future generations as
far sighted. ' '

The national Compensation Bill, which he long foretold
and plainly saw as a vital step towards releasing legal talent
for more relevant tasks foundered in the face of the unexpected
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‘and, to say the 1éast unusual, alliance of tradé¢ unipns, the
* insurance industry-and the legal :profession:. Nevertheless,. it
would be a rash man who predicted that the current "golden-.
autumn" of personal accident--litdigation will survive this
Céntury. The Woodhouse scheme or some variant of it will
undoubtedly come about as.the. injustices and wastefulness of
the current -litigious remedies by negligence actions-are. .- .
' perceived and the economy 's capacikty. to-pay- for the alternative

improves..

It was his perception of the importancé of
administrative-kaw that.marks.out Whitlam's originality as a
law reformer. Although the Franks Report was delivered .in

.Englgnd ih 1956,..it caused hardly-a.ripple.in Australia until
the 1965 Commonwealth.and Empire ng‘bonference in -Sydney
awakened professional interest. - Throughout the late 50's and
indeed until he took-dffice, Whitlam persisted with:his-call
for the‘new;administrétive'law.fonyAustzaLiantordiscipline the
growing public-service. by therrulenofulaw..sProvision of review
and appealrprocedutes;ﬁthe-reduction.in:the-proLiferation of
tribuﬂals,-the~modernisationnof judicial.review, and the
adaptation”of,theeOmbudsman,hin;all;thesewwhitlam‘foretold,
with considerable accuracy,_}he aevelopﬁents that have now
takén place: "It is for others to comment Lpon the-irony of the
fact that the three principal architects of the most important
law reform which Australia has pioneered in the last generation
the reform of administrative law, are Gough Whitlam, John Kerr
and Robert Ellicott.

Through it all whitlam propounded a plain concern to
referm, modernise and‘simplify the law. His predecessors had
created a law reform Commission for the Capital Territory. His
administration created the Federal Law Commission for which Sir
Oﬁen Dixon had called in 1957. That Commission is now in its
5th year. it has been entrusted by successive Governments with
major tasks of great relevance to the modernisation of the law
and the improvement of Australian society governed by the law.
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The way of the reformer in Australia is st‘ill hard. But the
provision of permanent machinery may ensure that reform is
achieved in a routine way and that the notion of orderly
renewai of our legal system, in all-its parts, is accepted:
change not for its own sake; change' for the better.
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