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" A QUESTION OF BALANCE

Cause for Reform: Criminal lnvestigation puts liberal
values to the test.' There is llttle doubt that phy51cal
torture, w1despread telephone 1ntercept10n and 11m1Lless

deténtion w1thout trlal would increase the preventlon of crime
~and Ldentlflcatlon of crlmlnals and lead to their more numerous
conv1ct10n and punishment. We ‘have 1nher1ted in this country
the British system of criminal jUSth& whlch asserts, in the
words of Blackstone, that 1t 15 better that )
: nt suffer. 'The adversarfumode of trial,

_gullty persons

escape than one 1nno
the principle that the Crown must prove its case beyond
reasonable doubt, the general fac111ty of trlal by jury, the

relief agalnst sel

= ncr:mlnatlon and the 50~ called "right’ to -
silence” are all at the heart of a system many of whose rules
vigibly and unashamedly favour the- accused.l

‘The development of the modern police service, the'perceived
growth inm the amount and complexity of'crime'ahd, lately, the
advance of terrorism, provide new pressﬁre for the modification
of the rules governing c¢riminal investigation. That pressure
finds legitimate outlet in representations made by police. and
others for expanding law enforcement powers and modifying the
rights and privileges of the accused. In the day-to-day
Practical administration of the criminal justice system, the
‘pressure finds outlet in the "bending"2 of current rules, the
use of "bluff*3 . “stealth"4 and plain deception by police.

It inveolves courts turning a blind eye to illegal and improper
conduct by police. The law "in the books" becomes distanced
from the law "on the ground".

g



The last 20 years have seen an unhappy catalogug of
official reports attesting to undesirable practices on the part
of individual policemen. The offenders are in the minority.
Some of them probably believe that stretching the rules is
justified by the unequal fight against crime. This attitude
has been condemned repeatedly. In 1962 the Royal Commission on
the Police in Britain found

"There was a-body . of evidence, too substantial to
disregard, which in effect accused the police of stooping
to the use of undesirable means of obtaining statements and
cf occasionally giving perjured evidence in a court of
law.: Thus the Law Society suggested that the police
sometimes use guile, and offer inducements, in order to
obtain confessions, in the belief that irregular means of
securing the conviction of a person whom they believe to be
guilty dre justifiable in the public interest and that
occasionally police officers ‘colour, exaggerate or even

- fabricate the evidence against an accused person. ...
Practlces of this kind, if they exist (and evidence about
them is difficult to obtain and substantlate) must be

-unhesitatingly condemned. The citizen's defence against
police misconduct before the courts must be the courts
themselves ...".° .

In 1978, theé Metropolitan Police Commissionerv Sir -David McNee,
teld the English Royal. Commission- on Criminal .Procedure that -
.abuse of police authority did occur. He blamed the failure of

Pdarliament to give "police the power they need:- = - R

"The effect of this ... is that many police cofficers have,
early in their careers, learned to use methods bordering on
trickery or stealth in their investigations because _they
were deprived of proper powers by the legislature".

This frank admission that present rules are routinely broken in
England is reflected in the findings of recent indquiries into
allegations of police misconduct in Australia. The Beach
Report on the Victoria Police? and the Lucas Report in
Queensland® each contain serious findings of abuse of police
authority and the fabricaticn of evidence by police. Plankting
of evidence ("giving of presents” in the patois of the police
force)9 was found to be "a pervasive practice and one by no
means-peculiar to Queensland®.l0 The practice of

"verballing” has now received the attention of the High Court
of Rustralia.ll Evidence to the Queensland inquiry
"established that assaults upon prisoners are by no means
uncommon in the Brisbane Watchhouse:i?2




"In the ... cases of-oppressive conduct discussed ... we
see one factor .common to all, that is, the exercise of
perSOnal power. undisturbed’ by thoughts that there will ever
be .an accounting.for its use”. : )

The;frustratlonsyxanx1et1e5vandnprlvatlons of pol;ce and other -~
law enforcement officers are-acknowledged. . The splendid- and
irreplaceable work done by :the majority of:them deserves our
indiluted .praise:. -Calls for the adjustment of present laws to
accord more-oloseiy-with the needs of~policercommand-urgent
attentiong' But 8o does the problem of abuse of authorlty.

Every case. of uncorrected end unredressed abuse of authorrty

One of . the most 1mportant deveJopments 1n law reform in

Australla An’ theL '“'ecade has been the enactment ‘of

leg1slatlon ‘to brlng the rule oE law 1nto admlnlstratlve
dec151on—mak1ng and to: submlt the dxscretlons gt government

- officers-to. 1ndependent *external scrutlny. +Thisdssan « o0 7
ultimate aim.of the:Administrative:rAppeals Tribunal Act“1975,
the Ombudsman Act:1976; the:Administrative-Décisions {Judicial
Review)=Act=1977,‘end=prop05ed legisiation;.inclnding -the . -

Freedom of Information Bill 1978. It seems scarcely likely
that the moves which open up previously secret and unreviewable
government decisions will stop short at the criminal
investigation process and the conduct of police and
progsecutors. The debate about new controls over criminal
investigation should be seen in the context of new laws
designed to protect the individual against the growing
authority of the state.

The purpose of this paper is to explore some of the
Proposals lately advanced, designed to ensure that lawful and
fair conduct is maintained throughout the conduct of criminal
iﬂves;igation. Reports and other writing on this subiect are
legiou. Some evidence complacent calm with present rules.
Others exhibit a sense of urgency to right wrongs which are



presently felt to be unredressed.. The editor of the Criminal
Law Review; writing on two of these reports, one Australian and
the other Scottishy concludedrs

"Over the details of the proposals .. Ppeople will
inevitably.dispute. About the need to.take duties and
liberties seriously, however, there can be no dispute.

This 'is the meaning of the principle that written rules and
actual practice should correspond. ... Few people can be
expected to welcome increased formalities and procedures
with.enthusiasm, especially. those who have to operate

them. Yet if.this is the price . for the reintroduction of
the rule of law 1nto crlmlnal 1nvestlgatlon, then it ought
-to be-paid.’ T T T S S -

Tt is the thesis of this paper that new safeguards-and remedies
are needed to uphold"reforméd procedures for. criminal
invéstigatiohi The ﬁeed to"introauce’greater'realiSm and_some
expansion of police powers-to accord with modern realztles is
not disputed. But.it is not the subject matter of this paper.
Civén that injustlce-and impropriety will occur, safeguards and
sanctions are necessary.. Only-by their provision will
misconduct be prevented or, if it occurs, punished or otherwise
fedressed. # L o ameo s .“.

A Graveyard of Reports- Spea\ing of the reform of criminal

1nvest1gat10n, the Prime Mlnlster, opening the last Legail
Convention said, rightly I believe

"This is an area in which there has been much
dissatisfaction, considerable writing, mang proposals for
reform, but not much legislative action".

In the United Kingdom, 'a Royal Commission has been established
to inguire into criminal procedure. It is the latest in a
series of royal commissions, commitﬁees and inquiries that bhave
examined criminal iaw, procedure and police powers regularly
since the establishment of the Metropolitan Force in London by
the Metropolitan Police Act 1829, For example, in 1928 a Royal

Commission on Police Powers and procedure was appointed in
Britain. Its terms of reference included inguiry into
interrogation "and to report whether ... such powers and duties
are properly exercised and discharged with due regard to the
rights and liberties of the subject, the interests of justice
and the observance of the Judges' Rules, both in the letter and

the spirit". A number of recommmendations were made, including.
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a recommendation.that police.procedure .In.the taking of
statements shouldvbeninCOrporated‘in.é'standar&\Instruction
Book. ﬁo legislation followed. The book was never issued
"largely because.of: doubts.about the propriety of the Home
Office 155u1ng a document which . purpocted ko 1ay down.model ..
proceaures for POllce forces 16, TR

The Royal Comm1551on .on.. the POllCE 1960 62 cr1t1c1sed
aggressive, 1nterrogat10n technlques but dld not extend 1ts_:j
inguiry -te ‘review  the Judges' Rules. One lmPOrtant p:oposal,
which was followed by ledislation; .was-"for - the-acceptance of
vicé&ioﬁgﬁ1Tabfrit§:byﬁEhe*lﬁcél“thiéf officer. of-police in
respect ofithe toits:committed: by “constables in the’ performance
_or purportéd petfbrmanéeiafdthexf functlons 17 o

In'Seﬁtembér?l9é4*therEnglish?éfiminal~LQW‘RevieWACommittéé
was- requésteéed By the:Home 'Séc“few;.:-;“ryi;-to--1f:eg:_iéw::3.tﬁ-e law of -

" evidencein criminal cases. ' Its 1lth“Report’on”the-Genéral® Law
of Criminal Evidence was presented- in-1972.18 . The ..
-publicatien produced.a storm of controversy but rno legislative
.geport-andiastalconseqience of

-reform; 19 Following:the
recoﬁmendat&ons'madé"in*it;na“committee:was'éstablished'to.
study the feasibility of "moonting an experiment in the tape
recording of police interrogations™. . That committée published
its report in ‘October 1976 and recommended that a limited
experlment would be feasible.?0 Following the establishment
of the Royal Comm15510n, the Home Secretary announced that he
would seek views as to whether the experiment should proceed.
This further délay in action did not pass without criticism.2l

Meanwhile, a number of other reports, relevant to police
investigation, were delivered and remain largely
unimplemented. The report of the Devlin Committee on Evidence
of Identification is an exception. It was commended in a
circular of the Home Secretary,2? largely adopted in the
Court of Appeal judgment in R. v. Turnbull.23
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rhere‘are several other relevant, recent reports in
England, the most notable of which is that conducted by Sir
Henry Fisher into the circumstances leading to the trial of-
three young men charged with murder. In his report, Sir Henry
Pisher voiced a number of criticisms of the conduct of the
original police investigation. He considered that the sanctio
for breach of the Judgeé' Rules should be certain and regularly
applied, proposing that it be made a rule of law that unless
there was supporting evidence obtained in different
circumstances, no person should be convicted on the basis of .
confesgions obtainep in breach of the Rules;24 Despite his
expression of hope that an experiment wdpld'be'cér;ied out with
tape receording, the Home Secretary decided;‘instead, to
establish the present - Royal Commission., + %

- -

in Scotland}'a comprehensi6e~package of-reform was'brdpoaed
by a Committee appointed by Ehe=3écré£arf“6ff8téte for Scotland
and the Lord Advocate and chaired by Lord Thomson. That
Committee's reéort "Criminal Procedure in Scotland (Seéond

- Report) " was delivered in October 1975, -A Bill proposing "a
substantial number of changes in criminal procedure and
evidence in Scotland” titled Criminal Justice (Scotland) Bill
1978 has now been introduced into the United Kingdom
Parliament. Although incorporating a power to detain a suspect
and a requirement to accompany police to a police station for
questioning, the Bill does not follow the report's
recommendations that, as a price of these wider powers,
additional securities should be introduced, including an
obligation to record on tape the intefrogation of all suspects
in police stations.

In Australia, there has been similar general inaction upon
reports recommending reform. The reports include the Report of
the Criminal Law and Penal Methods Reform Committee of South
Australia,?5 the Beach Report in Victoria,26 and the Lucas
Report in Queensland.?7  The most recent report in Victoria,
that of the Norris Committee,28 proposed certain reforms and
other action, whilst disagreeing with many of the proposals put
forward by its predecessors. Even its modest recommendaticns
have not been implemented.



'This,is_notﬂthe full”cata;ogue‘qﬁ regqgm reports. An
experiment. with tape recording of copfessional statements to

'pollce, as a Securlpy of_their accuracy an
:proposedw“n 1965, by :the. then 5011C1t0r—General of .. e
Vlctorla.zg_ .The results of llm;ted experlments conducted Jin
1965 "although not Spectacular, were.good. enough. to be regarded

nd ﬁair conduqt,‘was

as encouraging” 30_ Some  limited experimentation was., ... ..-.
" introduced, but not- v1gorously.31 ‘The. course of .the. pastv
decade warrants the Prime Mlnlster 'S rebuke.%% ‘Much-

‘dlssatlsfaction. Con51derable wrltlngJ*,Mapy preposals for -«

reform...- -Not. much leglslatlve aCthﬂ.;

) The New Catalysts.g Into ;this. somewhat;- languxd debate there

are now, 1njected Jnew. catalysts whlch Jnay-serve to focus the
dlSCUSSlon and brlng together the competing arguments for the
decision oﬁ our law.makers.ﬁ In Brifain{ the .Catalyst is the
It has now been

.Royal Comm1551on_on Cr;mlnal_Pro
operat;ngwﬁqrA@Q;gﬁthaqje.year, hIt has 16 members, 1ncludrng

1awyers, polibemen, sociologists and four communlty

representatmves {a priest; a telev1sxon"execut1ve, the

_Secretary_pf the Fablan Soc1ety and ;as former unlon executlve)
The Royal Commr551qn,s research programme 1ncludes P
observational research into police 1nte£rogat10n and the

gathering of other empirical and academic data.33

In Australia, the new catalyst is provided by introduction
of legislation based upcn reports of the Australian Law Reform
Commission34 and the announcement of the intention to create.
an Australian Federal Police Force following the Report by Sir
Robert Mark concerning the rationalisation of Commonwealth
policing.35 It seems likely that the establishment of a new
National Police Force will provide an occasion to introcduce new
rules to govern the members of that force. It was the earlier
proposal to establish an Australia Police which led to the
Reference to the Australian Law Reform Commission concerning
police powers and criminal investigation.36 The Commission
had, for convenience, reported separately upon two aspects of
its Reference. The first report proposed new and independent



procedures for receiving, investigating and determining
complaints against police. It also proposed a new discipline
code.and the .adoption of the principle of vicarious liability
for the conduct of police officers.37 The .proposals in the
report'Were-adopted, in substance, in the Australia Police Bill
1975. - That Bill lapsed with the dissclution of the 29th
Commonwealth Parliament. However, many of the proposals
contained in.the report have now passed.xntg the law.-of New
SouthnWales,and,so—govérn the'largést operational:police force
in Austfalia;33--Theywafe‘also reflected in legislation
enacted in the Northern Territory. 39 an inter4departmen£al
committee in Canberra is considering their appl1cat10n to the
proposed Federal Pollce oot e ’

- -

It was the second report, Criminal Investigation,40 which

sparked the gieater controversy. A Bill,‘following_in great’
part the-draft legislation-annexed\to~tha£cfepont,-wasfc
introduced into the Parliament in March 1977...Introducing it,
the then Attgtney-General {Mr, Ellicott) described.it as a
"major measure of reform” .4l The Bill lapsed Qith the
dissolution of the 30th Parliament. The new Attorney-General,
Senator Durack; anmounced late in 1978 that he was reviewing it
in the light of‘commenﬁs.and views expressed on it. He
expected "to have a revised Bill prepared for the Autumn
sittings of Parliament [in 19791".%42 Just as the Bill must

be seen in the context of major reforms of administrative law,
Senator Durack asserted that it should be viewed as part of a
comprehénsivé programme to-afford practical protéction to human
rights in Australia. It was "another important measure in
relation to the maintenance of individual rights".43

The Bill-introduced in 1977 attrécﬁed criticism and even
caluﬁny, much of it uninformed. A meeting of Police
Commissioners of the South Pacific region called on the
government not to proceed with it., The Victoria Police
Association declared "there's no way we will cop this obnoxious
Bill".44 Former Commissioner. Whitrod declared tha# "there
are sections ... which tend to interfere with the policeman's
capacity to do his job properly".4> The Capital Terrifory



police in a submission on the:Bill,. described it as
rmisconceived", "biased“,-“arbitrdryﬂ} "obtuse".. Oppositionto
it is declared tgo 'be "unalterable®. and “Strenqous“,45x-More.x
sober criticism of some of the measures proposed is recounted:
below.47.: As .against this.criticism,. the:major proposals ..
attracted préis€ both: 41 Australia. and. overseas. ' The Bill was '
declared:.£to .be-one wf Mfthe .most. forward looking . measures. ever
introduced into the- Commonwealth Parliament”.48 Critical.. '
sugéeStions:advanéed by-:the Law Reform. Commission wére:adopted
'_in.thq_Beaéh.and Ludaisepqr;s.49;,cher,kegortﬁ,;_:aam:: i
commonwealth30 and State3) have.urged the enactment of...: =
particuiar'pré%isions-of:the;Bill;Qﬁ
It is tempting for lawrﬁakérs in a democracy to shun
"debaﬁes such:as,this;;,Indeed,;tpg:tgmpta;ipns:gb inaction afe
almost.irresistible,‘JﬂbweverﬁﬁinjustiCes-arejoccp;ring~and¢:
will-coﬁtinue;to5gccurﬁugnsupanvisedubyﬂthe-1awt5dnless the -
calls for:reform areJﬁeédedusfFrankfurteﬁﬁmjuonéé?declared that
the rulé of-law~depends-ultimately;uponupublic;confidence in
the fair and*hOnburabTE“aﬂﬁfnistratidﬁ'0f{justiceﬁ52.tThene
seems little doubt that.thisiconfidénQe_haS been. shaken by
recurring scandals and by individual citizen exposure .to-
unlawful and wrong cenducti.: Public -surveys. in-Britain and
 Bustralia suggest growing cynicism in public attitudes to the
police and their methods in both countries.53 It.may'well'be
the case that the 'scandals are exaggerated. The suspicions may
be misfounded. The cynicism may be ill-placed. What aré
needed are new measures of contrel which will, as far as
possible; remove or counteract the poison which is spread by
the lack of entire confidence in police integrity.

EDUCATIVE LEGISLATION

Clarifying Rights and Dutiest: Tﬁe first and most chviocus
requirement of the rule of law is that there must be rules. It
‘ts unthinkable that we should clothe large numbers of officers
with "badges of authority, clubs and guns and then leave them
without rules to guide and limit them".54
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"No one would favour a complete absence of rules, and the
police have always been subject to some rules, including
those provided by statutes, judicial case law and orders of
superior officers. The problem is not whether, but how
much. The surpri=ing fact is .that police activities are so
little controlled by rules". 55

A recurring criticism of the Unlted States Supreme Court has
been directed at the Court's endeavour to fashion the
appropriate rules, though'not necessarily eguipped to do bd, in
an orderly, coherent and syetematic way;_ In part legislators
have falled to provide rules because of the dlfflculty of
securing agreement between the experts as £o what the rules
ought to be. In part, they have farled because of the feeling
that the courts can be looked to to provide the necessary
regulations In part, they have shied away'from the
controversles-lnherent in any endeavour to artlculate the

. balance that should be struck between the competlng 1nterests

of the 1n61v1dual 1n soc1ety and the communlty s, need Eor
effectlve law enforcement._ Whatever the cause, the reeult is
unsatisfactory. What should be clear is unclear or even
practicaliy undlscoverable._ In the place of plaln rules.with
certain consequences for their breach are extremely wide

. discretions, largely uncontrolled. Lord Devlin put it this way:

"It is quite extraordinary, that, in:a.country which prides
Jdtself on individual liberty [the definition of police
powers] should be so obscure and ill-defined. It is
useless to complain of police overstepping the mark if it
takes a day's research to find out where the mark is." 56

In the United States, where the courts have taken the lead
in stating rules that should govern criminal investigation,
they have done so, protesting that the legislature is in a
better position to gather relevant information, particularly
empirical data, and to make the necessary findings and derive
comprehensive rules based upon accumulated experience and an
appraisal of competing interests. Police, naturally enough,
have little time or inclination to read the decisions of
superior courts concerning the limits of their powers. Even if
they did read such judgments, it is doubtful if they would
fully comprehend their significance without "sustained expert
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.guidance“ 57 Often, police in_the front line believe they are
their undefeténdlng of publlc expectatlons fon effectlve pollce
setvice: 58 _.The problems are compounded by . mnltl-a=-~~~-
jUflSdlCthDal dlfferences and mult1 3udge courts. It is
1Tittle wonder that uncertalnty,:confu51on anﬁ bltter debate
surround this vital area of C1v1l Yiberties:” fhe rules have

"developed in a plecemeal faShlon, ‘with few attempts to secure a
clear,'coherent body of - Slaw.” Fewer have been the attempts to
modernlse the rules to accord w1th the developlng ‘role of ‘the
pollce in today 5 soc1ety and”the 1ncreasxng avallablllty of

relevant technology.

IPE TR PRI RN W meee v Il - K

The major attempt to 1mpose order upon the qﬁéstioning of
suspects was the’ prov151on of the’ Juages' Rules deévised’ by the
judges of the Klng s Bench in England in 1912 and” 1918. "Lord -
Justice- Wldgery has sald that the rules were laxd down with

s

- what e would now regard as cons;derable presumptlon“ 59 -

They Liave’ been modlfled from time: £ t1me i ﬁ:completely

rev1sed set was ‘announced in England 1n 1964 60 In thelr'
pre-1964 form, they apply,iln oneﬁhe} or the other in most
Australlan jurlsdlctlonS. I some States they are 1ncorporated
in Police Regulatlons or’ Standlng Orders. In others they are’
the subject of instructions to pollce that they should
"generally speaking” be followed.®%l 1In some States they have
been adopied by the courts as a guide to the exer¢ise of
judicial discretion. In other jurisdictions they are displaced
by a more general test as laid down by-the-Hioh Court in R. v.
Lee.62

Dangers and difficulties attend any endeavour to collect
the principal powers, functions and duties of police so that
they can be incotporated in a single statute which has the
authority of Parliament. About the desirability of the
endeavour there can surely be no dispute. Rules which govern
the vital rights and duties of police and sugpect (and of other
c¢itizens) in the g¢riminal investigation process should surely
no longer be sought out, in this country, in rules made by
English judges with admitted "affrontery™, more than 60 years
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ago and not available to any-but the expert. Both for the
education of the citizen and the clarification of police in the
front line,-.society has a responsibilitg to state these rules
most of all -clearly and in a public Act, available to -all. ‘It
is appropriate that the modern, established position of the
police service in our community should be recognised and upheld
in such-legislation. It is also appropriate that the occasion
should.be.taken to .infuse greater realism into the rules and

‘the recognition of modern community values-and the utilisaticn

of science and technology. The effort to do this provides an
occasionﬁto-debate"the‘approbriate balance that shodld be
struck between police powers and individual liberties. '
Poestponing that debate will hot make it go away. It will
simply lead to the stealth, bluffing-and community cynicism

-which must be dealt with if effective law enforcement is to be

secured. ! P

S o e h e el e i e

Special-AuStralian Concerns: - Some features of the

fnvestigationof crime in Austfalia are special.: The Federal
system, . the vast geégraphical-diétances-wﬁich must be policed,.
the, presence of iarge communities of people not fluent in - i
English and used to a different criminal -justice system énd the
special disadvantages of Aboriginals confronted with authority
are just a few of the particular Australian problems which
local laws should address. It is scarcely surprising that the
English judges of 1912 did not give special thought to our
local problems. What ig surprising is that we have struggled
on for mote than half a century with a complex body of law made
up of a little legislation, much case law, ({(in most
jurisdictions) the Judges' Rules and administrative directions
of varying authority issued by Police Chiefs. The argument for
collecting, rationalising, simplifying and clarifying the rules
seems incontestable. If the rules are wrong, unduly weighted
in favour of authority or of the accused, they should be
changed. But we do not help the police or proper law
enforcement or the rule of law itself by endeavouring to _
disguise our confusion by persisting with largely ill-defined
powers and duties, the content of which is obscure to the
police and largely unknown to most citizens.63
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Tt .is .for .others to say;whether@the:Law,Refonm Commission
has succeedéd in the_endeavourﬁto‘élarify{‘moderniseiand define
the relevant procedures of c¢riminal investigation. : But a~first
step in asseiting society{s;legitimate'controllovgr‘?olice
authority (and affording society's.guidance to police..and :-
others) is the provision of .a clearer -statement of the way
things will-be-done, - There can..besno.real;dispute-that:such a
cleérer statement is needed. .-It should repatriate the relevant
pr1nc1ple5 so that they acgord. with Australian condltlons and
address. themselves -to.specials Australlan problems.( It should
be- avallable rfor the- educatlon of _the comnunlty ‘and .of- pollce
It should embrace the deV1ces of science.and. technology that
can help to reduce; collateral dlsputes, irrelevant to-.the guilt
or non- gullt of the -accused. .It.will sharpen:the debate about
just-where we strike.the balance.between. 1nd1vldual -liberty and
eﬁfectlve law énforcement.

NEW CONTROLS BEFORE - INVESTIGATION

-Selection,nyainingran&:Command-of Police: w The provision

of -rules.of -machinery: tqﬁanfdr¢3uthosevtumeszwillfbe"éfiﬂo
avail -if lawueﬂforﬁemenﬁﬁﬁfficﬂIShGOHﬁof.genefallynESJa'mattér
of course -abide by them. The selection,: training, eqguipment >
and leadership of police are more ¢ffective means of securing
lawful and fair conduct in their day-to-day operations than the
provision of general laws and the facility of ex—post means of
redress. The importance of community confidence to the
effectiveness of the pclice is well recognised, no least by
police authorities themselves. There is no doubt that bad ‘
cases of police abuse undermine community confidence and reduce
that consensus which is necessary for the acceptance of the
civic duty to help police.64 The growth of impersonal, urban
communities and the ever—increasing body of the law which
police are called upon to enforce, contribute to the "division
that has come into existence hetween the police and the
Public."65 A new new effort at a rapprochement of police and
public was declared necessary by the Lucas Report in
Queensland, The key was considered to be the better selection
and training of police.
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There is no doubt that society makes unreasonable demands
upon its law enforcement officers. Thelr job, when it"is not
dangerous, is tedlous, uncomfortable and 111 pald It is not a
job that can be left in the locker room. Some have argued that
the police service requlres, as a mlnlmum pre—condltlon, a
psychological willingness, or even need, to work "in a
structured authoritarian envifonmént pervaded by moral
absolutisn".86 wWithout 901ng g0 far, it must be conceded the
police function in ‘an authorltarlan, d:scxpllned,
hlerarchlcally organlsed and cohe51ve unit. This work
env1ronmenu 1nev1tably stlmulates an’ attltude to authorlty and
& concern about lawlessness which is inclined to regard the
protections of 1ndlv1dual rlghts as an obstacle course*
1mped1ments to be overcome in the flght agalnst erime. Police
tralnlng and dlSClpllne and the rulés *laid down by judges and
Parliament can be successful only if addressed to people who
have the ability and inclinatiof to grasp the infoimation
imparted to them aﬁdrlhéajudgment to act sensitively and
_intelligently in applying this‘knowledge in theilr everyday

- work. 57"Many comméntators in Australia and elsewhere believe
that there are some in the police serv1ce who do not fit into
thls category. What can be’ done about it?

A typical problem of the past has been the rigid
enforcement of rules about minimum physical size. Such a rule
introduces a consideration that is less important than others
and limits the pool 0f talent whilst perpetuating fhe myth that
brawn and blunder are more important for law enforcement than
brain , knowhow, emotional stability and balanced social
attitudes. Although there are distinct signs of improvement
(usual in periods of economic downturn), the following Canadian
observation is probably applicable to Australian police
recruitment: ‘

"Poor selection procedures for recruits, combined with low
educational requirements and a promotion-only-from-within
policy abets the progressive advancement of mediocrity. If
police departments cannot successfully recruit and reétain
their share of intelligent, educated persons, they cannot
perform sensitive policy-making functions, Police
personnel must be capable of modern leadership. Rigid
physical and social-cultural standards have dominated ...
recruitment, Such standards have little relation to the
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'dlfflcult problems faced by police today. A careful
analysis of th& job fequirements” ‘Thdicates that phy51cal
.gsize, strength and aggressiveness -are, at most,. appropriate
to 20 per cent of the present police functions., Yet such
emphagls contlnues to domlnate the recrultment p:ocedures

" e " ey
,The,geeﬁffor_imp;oved‘traiaing of.better selected police is
coneidered-inemany':ecent Australian reports.69 - American
studies have demonstrated that whilst a medical practitioner
réceivééﬁsohé 11~000'hdﬁésidfitiaiﬁiﬁéﬁiahféﬁbélﬁéf, 5,000
hours .and :a’: halrdr335e: 4,000, hours, -a- pollceman may ‘receive

e

little.more than 200, hours of sustalned rxgorous )
1nst;uctlon,lq_~The extent of pre- tralnlng and in- servlce
training in Australia.is. .undoubtedly improving . .But the level

remalns L O8;
the exponentlal growth in the dutles 1mposed ‘on- them by

.. The 1mportance of :the’ tasks a551gned to police, -

burgeonlng-1eglslat10n~and~the ‘real complexlty of. the laws -

which 1nd1v16ual pollcemen mus admlnlster requ1re a system

better than apprentlceshlp s 'he crlterlon of tra1n1ng, it
is not,. I be11eve;punfa1r to- conclude ‘that the*orﬂlnary

" policeman . emerges a8, only marglnally A semaﬁskmiled worker
masquerading.as a.professionai”.?l ..We really. cannot. blame
police for hot,applyingnwhat is obscure “im the first place,
ill-explained (if explained at all) and then not always kept up
to date.72- There is a need for good police administrators

who by their honesty, -example and diseipliﬁe73 instil
obedience to the law and ensure that their officers act fairly
and reasonably, "well within the wide powers conferred on
“them".74

Limiting Non-Police Policing: There are two recent

developments that cause legitimate concern. The first is the
danger inherent in the proliferation of pelice—type‘duties to
organisations which are not subject to the same discipline,
traditions and legal controls as police. 1In parf, this is the
problem of private investigators and security guards. The '
growth of "private police" services is well documented.75 It
is not a new development. Railway police sprang up in the
1840s, not long after the establlshment of the Metropolltan
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Force itself. The uﬁility of developing readily available
checks and sanctions™in respect of the organlsed police force
will be diminished. 1f large nimbers of police— type duties are
performed by commercial bodies unrestrained by most of the
conventions, laws and usages that apply to the police
proper.76 © - S o e e T

This prollferatlon of pollcy type bodies 1s also occurrlng
within Crown service. Taxation 1nspectors, mxgrat1on officers,
customs and narcotlcs agents head the llst, with 1mpreSS1ve
powers frequently beyond those of the ordlnary pollceman. For
example, certain customs officers stlll enjoy a general warrant
which by virtue of the statute, and without specific judicial
anthority,” empower them to enter and search premises.??

Lately, it has been annotnced EhataduStdmé'officers in the’
Narcotics Bureau may secure adthority’to 1ntercept telephonic-
communications,?8 & power hitherto strictly limited in
Australia and_not available for normal pollce ' -
1nvest¢gat10n§ 79 S A RN ‘ ‘
e R v

One of -the difficulties of'bﬁilding up non-police
investigating authorities, whether within or outside government
service, is that remedies and sanctions provided by law against
the police will not, in terms, apply ocutside their ranks. This
problem was recently called to Parliamentary attention, in the
Commonwealth's sphere, by a report of the Law Reform
Commission.80

Reforming Substantive Criminal Laws: The second cause for
concern relates to the substantive law which ﬁolice are called
upon to enforce.  Almost every inguiry which has looked at
police powers and at police relations with the'COmmunity, has
calied attention to the special problems that arise when police

are required to enforce “uneforceable laws”. The problems
police face are minimised where the police have én _
ascertainable victim. The obligations of police in the area of
consensual adult sexual conduct, gambling and like offences
undoubtedly have a disheartening affect on morale, discipline
and honesty within police service.8l
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This 15 why observers both w1th1n and out51de the pollce
call attention, to the need to con51der what the criminal law is
good for82 and what pollce are equ1pped to do effectlvely,
with maxlmum communlty support.

"If suspects may be .entrapped 1nto commlttlng ofﬁenses, if
the police may arrest and search a suspect without evidence
‘that he has committed an offense, if wiretaps and other forms
‘of electronic surveillance are permitted, it becomes

ea51er to detect the commission of offenses of thlS sort.” 83

Reform of. ‘the substantive law whlch pollce have to enforce_
cannot be dlvorced from reform of the conduct of pollce in the
”It is 1nev1table that the way

performance of thelr dutles
poli&émen” Beliave is" affected‘by the rnles "which they have to“‘r
'enforce. Leglslatlon rarely keeps pace w1th communlty :
attltudes. In'consequencejﬁcllce SOmetlmes allenate large
numbers of persons in soc1ety, and offend publlc oplnlon, by

cnforcxng “unacceptable" laws. Otherwlse they turn a bllnd eye

to them,‘wrth all the dangers 'f 1nd1SC1p11ne and dlshonesty

'whlch tnat'can 1mply o The resu can bec0me a reglme of token

Claw enforcement whlch serves only to 1ncrease communlty cynicism
and contempt for the law _enforcement process.84 It is unjust
to- blame pollce and the courts for this predlcament But as
they are the v151ble actors, they attract the opprobrlum 85

3 O P . B Tt

Prior Judicial Buthorizations for Action: One of the

defects in most of the current controls over criminal
investigation ig that they are exerted ex-post with all the
disadvantages and shortcomings of hindsight judgment.B6 1n
1963, Mr. Justice Brennan of the United States Supreme Court
detected the trend towards the enlargement of the judicial
supervisory role over police law enforcement policies .and
practices. He was not apologetic. *Plainly”, he said "there is
no stage of that administration about wnich judges may say it is
not their concern".B87

The provision of pre-supervision by judicial officers in
certain critical cases is a theme of the Australian Law Reform
COmmission's Report and of the Criminal Investigation Bill. ¢he
suggested provision of telephone warrants and other means of
judicial supervision are novel.88 The aim is to provide, in
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advance, an orderly procedure involving an impartial, neutral
and detached persoh who ‘can make an independent decision
authorising the exertion of State authority upon the
individual. The rapid advances in means of telecommunjcations,
so beneficial to efficent law enforcement in a large country,
were at last recognised. A century after the invention of the
telephone,; the facility was provided for telephone warrants and
even telephone appeals against police bail decisions.89 The
influeﬁce of these proposals is how being reflected in
legislation in Australia.90’ ) '

The protection afforded by checks of this kind ought not to
be exaggerated. Certainly until-noﬁ,-jdﬁicial‘officers have not
usually been consulted in advancé of police action which must
often take place iﬁ circumsiances which do not admit of
intérposing judicial discretion, however swiftly it may be
obtained. Furthermore, empirical data in the United States
suggests that pre-trial judicial participation tends to be
"largély per_t’unétory"-.g1 Indeed, one author concludes that it
may actually diminish protection to the citizen because: it -
produces. a facade of deliberate authority which is unjustified
by the actial scrutiny observed.%2 . The Criminal Investigation
Bill proposed certain safeguards against this danger, including
the written specification of the ground relied upon to justify
the issue of the warrant.93 In the nature of things, most
contreols and sanctions must be'applied during and after the
criminal investigation process. It is to them that I now turna.

NEW CONTROLS DURING INVESTIGATION

Presence of Independent Persons: A recurring feature of

every recent inquiry into police powers has been_the'endeavour
to ensure that interrogation is fairly conducted and accurately
reported. Allegations of mis-statement, distortion,
"verballing“ and abuse of superior position are frequently
made. Many allegations of this kind are without a doubt
baseless, being founded on nothing more than a change of heart
following the natural human instinct to confess and "get it off
the chest", Howevér, some complaints are fully justified.
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‘Interrogation=williggmain7anuimpontantmpqlicewp;chdure.
allegations will.continue to-be ;_made; . These allegations are
extremelyﬂdifficultuﬁo-nesolve-in.the;fprensiq;medium, If the
.accused@has no:previous.criminal record, there is.pitted agaiﬁst
the dath of -a sworn officer of the.Crown,. the cath.or statement
of an accuged entitled to the:benfit.gf-any reasonahle doubt...
1f the "accused has,a-criminalmrecord,'he‘is;Lq:aneziously-
disadvantageous position -to-assert-distortion-and perjury by the
Police&EMSpeakinglbf'hisxexpetienceﬁaSYLqrdnAdvocaté;qLord Reid
expressed-his dlsqu1et in these terms: ;

conduct of criminal prosecutions in_Scotland. . I formed two
very clear’ impressions, although- they were not based on '
- anything:fhat “one :¢could-call evidehecei . One -was. .that the
police never harassed a man who had no record - v1rtually
rever - but if a man had ‘&‘ record and if they “were
-convinced: that he was.guilty.of :the offence 1n ‘question,
. then sometlmes‘T not‘very often, bqt sometlmes - they used

oy I used to be. respon51ble, as a ‘Law Offlcer, for the

1nqu1r1es ;n vlctoria95 .and Queensland.‘ _The a1m of any

g ﬁrécedure should be to prov;de securlty ‘against abuse

of thls klnd. There is no doubt .that, repeated allegatlons of
distortion_ and mlsconduct are extremely damaglng to the good
name of the police and the admlnlstratlon of crlmlnal Jjustice.
It is important that every effort should be devoted to finding
a just and efficient means to grapple with this endemic'problem.

Means have been proposed. They include the taking of
evidence before a magistrate or a justice, the presence of
lawyers, advisers, the family or other friends -during
interrogation and the provision of assurance by the use of
modern technology, notably video tape and sound recording.

In India, no statement made to the police by an aécused
person, whether in custody or not, can be used in evidence at
his trial,97 However, an accused person may, if he wishes,
make a sworn statement before a magistrate. A sworn statement
of this kind is admissible in evidence, even if repudiated at
the trial by the accused, provided.it has been made
voluntarjly. A similar facility exists in Scotland for a
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person accused of an offence to be examined before a sheriff.
As is well known, civil law countries provide for extensive

interrogation by judicial officers, separate from the police.

The introduction of -this system has been repeatedly
rejected in England and Australia. The Royval Commi;sion on the
Police in 1928-29 rejected it in.England. It was considared
inappropriate‘by the. Committee appointed by Justice to examine
preliminary investigation of criminal offences.%8 1t was
regarded as too chmbersome and slow by-the-Law Lords debating
the alternatives to the 1Ith Report.99 1In Australia,
although some proponenté have suggested that the facility
should be available,100 it was not advanced 'as the universal
splution in the Law Reform Commission's proposals, pértly
because of constitutional difficulties in Ehe'way cf the
Commonwealth's imposing.sudh non-judicial functions.on State
magistrates. Névertheless; the Commissiqn's proposals and the
Criminal Investigétidn'Bill included provision for .the
verification of a record of interview before a "prescribed
persbﬁ“w- Sﬁch-a-person could be:a:Maglstrate;' But it’may'also
be a iawyer who has been réquested to assist the accused, a
relétive or'friend‘dr a person in a class approved by
regulation.lol

Sound (and video) Recording: More controversial is the

issue of sound recording of confessiocnal evidence to ensure its
reliability. Recording by mechanical means has been available
now for many vears. It is cccasionally used in police
investigation in Australia, particularly in cases involving
alleged police corruption, but also in certain homicide cases
in Vietoria.l02 Prdposals that confessions be recorded by
mechanical means have been made for nearly two decédes. since
wire recorders and tape recorders became available. In .the
same period, police embraced with enthusiasm and used with
skill advancing Breathalyser equipment. “The aim of this was
likewise to reduce debate about police observations and
confessional statements concerning intoxication.

Resistance to sound recording has been strongest in police

quarters. The Criminal Investigation Bill, as explained by Mr.
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Ellicott has,.as. a .major.-gheme, the.utilisatian.of new .
technology. to_set at rest, .wherever.possible, debates.
collateral to the guilt -of the..accused:.. ... .;“-‘._'(‘:.;;'.:, e

"phe Bill is ... noteworthy because it represents -an
attempt by the law to catch up to the developments of .
sclence and technology and to ‘call them in aid, both of the
police and.of the accused, in.the-process of crlmlnal
investigation. . But above all, it.proposes that these
advances which are’ ‘now - availablé dHould be brought to the -
_assistance of. the administration of justice itself ... Just
as the law and lawyers must accommodate themselves to
techrnologigal advances, so“stould polick forcesi™® ~
-Resistance,to..the.use of.methods that.can fairly end
controversy are bound, in the end to fail. It is
important¥that “th&- 1aw should not’ fall behlnd technologlcal
.developments”,103 . Thees e HE i

‘The use of sound. recordlng of.. 1nterv1ews has been suggested
" many - times, both in Australia.and. -overseas...In, 1962 Sholl J.

proposed their use.as a means: of deallng with "a real and
important problem:.in judicial.proceedings qnithe‘crlm;nal‘side
of the courts”.104. Ip.1965 the Murray Report.in Victoria
proposed thei:aintrddgctidﬁ“¢h¢ahﬁgxpe;imgngai bésiSulOS -In
1972 the. Criminal Law .Revision Committee-proposed. that tape
‘recorders should be:used-on .an-expeximental:basig in police
stations.10® A minority aigxhxqe¢m§mbeygiiBSiéteduthat:the
suggested abolitien-ef-.the-"right to silence“.duﬁingu
interrogation»"shouldvbe suspended uﬁtil_such time as prbvision
has been made for the electronic recording of interrogations in
police stations in the major centres of population".187 1p
1975 the Thomson Committee in Scotland recommended that
interrogation of suspects in police stations "must be recorded
on tape”.108 The Commissioners attested to the success of an
experiment they had conducted. They asserted the
practicability and economy of the measure, as well as the
‘feasibility of proper security arrangements. They acknowledged
that difficulties would occur, particularly with inarticulate
suspects. The legislation lately introduced following the
Thomson Report does not include provision for sound
';ecording.109 In October 1976 a Committee of the Home Office
reported that an experiment in the use of tape recording would
be realistic and feasible under specified conditions.110 1n
Wovember 1976 the Beach Report in Victoria recounteéd the
arguments for and against tape recording pblice interviews and
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concluded by recommending in favour.lll' The Lucas Committee

proposed tape recording as a general rule. 112 -However,
although the Minister for Justice and _Atttorney- General for

Queensland, Mr.‘Llcklss,.recommended that the use Of tape
recorders be endorsed in principle, the Queensland Cébinet
rejected that recommendation. Instead, it decidéd to leave. to
the Police Department, subject to mlnlsterlal approval, the
determination of the areas in whlch tape recordlng "could be
used effectively™. 113-'_"; - -‘_;A L.

More cautlous proposals concernlng the use of tape
:ecordlng have been made in other quarters. The South
Australlan Committee, whllst concluding that it would not bhe
practlcable at present to reguire that all interviews of

_suspects should -be electtonlcally recorded, recomménded that

experlments should bc made by the: 1nstallat10n of eguipment in
1nterv1ew rooms at Pollce Headquarters in Adela;de and by tape
recording oﬁulnte;y;ews in those roomsm144:.The Nornls

 Committee in Victoria, whilst not favouring the recording of

all-interviews of .suspects .in indictabié offences, nevertheless

recommended that police should be provided with much more’

eguipment, accommodatlon and other resources to stimulate a
"nore v1gorous implementation of the Murray Report”., i.e.
expezlmentatlon with the use of tape recording in approprlate
cases. 115

Justice Mitchell has expressed her. view that
"notwithstanding all the difficulties which impede the full
recording of police interrogation, I believe that the-recoréing
of interviews will become commonplace.and I trust that ways
will be devised to ensure that any recordings. which are
submitted in evidence are accurate and complete®, 116
Commentators have urged acceptance.ll? police, however, both
in Australla and. the United Kingdom, continue to express their
opposition.118

The Crlmlnal Investigation Blll reaches a conclusion. It
proposes an obligation on a police officer interviewing a
bPerson for the purpose of ascertaining whether he has committed
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an oEEence*"unlegsﬂitﬁisf in a11=the'circumstances,vu-nn
1mpract1cable to.do so®, to. «Calitse ‘the- 1nterv1ew to Be recorded
by means of sound recordlng apparatus of to’ 1nterv1ew the
person “in ‘the’ presencé”of an approprlate ‘witness 119
Spec1flc prov151on is made for the securlty 'of the record,
provision “of copy £6 "the’ accused and to the "E8UYE" and adm1551on
of the recordlng 1nto evxdence.lzo The obl;gatlbn is not’
conflned to 1nterv1ews at pollce stations. A’ compreheDSLVe
effort has been made to prov1de for the rellabllxty of

confessxonal statements to pollce.-

It is worth recalllng here what Glbbs J. said in Driscoll

v,

"1f "thHe police ﬁiSh‘to'havé'suppofting ‘evidénce of an
interrogation.there:are.other methodsy such.~as tape
recording or the use of videotape which would be likely to
he more effective than thé production of unsigned records
of interview, .and:would not:be: -open - Lo -the same .objection
ceeen o There will.of. course be casges,in. which it would be
plalnly ‘right €& admlt an un51gned ‘record < é.g.; if it had
beéri‘acknowledded: by ‘the - accuseéd {ih-the piésenge- of some
impartial person,.such as -a- maglstrate, .not. connected with
the 1nterrogat10n, or if the manner- in which the trial had
T Cbésntdiondutted” bh‘behalﬁ of *thé Accused ‘made it ‘necessary

-to.admit, the-recordn...P.,,a, PR

2ol

The provision.of assurance about the fairness of. pollce'
interviews and the accuracy of their record is a constantly
recurring theme of our jurisprudence over ‘the past 20 Years._
The point that has not been made often encugh is that, when
police become used to the facility of sound recording, it will
be an invaluable tool with which to fight crime. Every pause
of the accused, every inflection and hesitation will be
recorded. In the dramatic medium of the trial, it will provide
vital, direct and convincing evidence, It will also help to
repéi; the damage done by acccusations, however false, of-
wrongful conduct by police interrogators. The issue has had
more than enough scholarly debate.

The dargers of distortion of eyewitness testimony in
identification raise like problems which are now well
documented.l22 A number of reports have proposed
Photograpy,123 of videotapingl24 to provide additional
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protection against etrors.in identification. Proposals that
additional warnings should be given to juries about the dangers
of convicting on identification testimony have now passed into
the common law. The Criminal Investigation Bill contains
provisions requiring a photograph and permitting videotape
recording of an identification parade.l23. It also provides
for a specific warning to be-givenfto a jury concerning
identifiqationAevidence.126 Other protections against
wrongful identification are.also suggested.

Prior Notification of Rights: There are two chief matters

" of controversy concerning the procedural checks available to
the accused during interrogation. I leave aside the privilege
of Ehe accused to. remain-silent, an issue.that has attracﬁed
much debate,~particularly;sinqe the 11th Report. - Subsidiary,
but- important controversiés have.sﬁrrounded the exteﬁt of the
duty to alert a person~undef-interragation as” to"his rights,
whatever the content of those .rights.may be. ‘Specifically,
there is much”debate concerning thé-scope of'the-right to have
a;iawjer or other friend,present‘during‘interfbgation.

The Australi;nptaw Reform- Commission and the Criminal
Investigation Bill propose that a person "under restraint”
(relevantly, where the police would not "allow him to leave if
he wished to do so") should be warned, in a language in which
he is fluent, that he is not obliged to answer gquestions and
may at any time consult a lawyer or communicate with a relative
or friend.127 yhere a police officer has decided to charge a
person, an obligation would arise to repeat the warnings and to
provide a document containing notice of these privileges.l128
The proposals advance the time of cautions, extend the
obligatien to include notice in foreign languages and
introduce, for the first time, an obligation to hand a written
document to the accused. '

These proposals have been criticised as treating the
privilege to remain silent "as though it were a right of a
' - B .
positive nature to be 'enjoyed' as perquisite of citizenship,
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cuch as the right to vote or the_L;ke.“.,?,lzg_ it is
Suggegtedithat,the“Blllwand7ehe:Comm;esioa err in “taking .
- peculiar pains. to ensure that suspects do not’answer police .
questibnsﬂ.l3p I do not find thesercritieisha éegsuasive.
With few exceptions, it .is generally .accepted.that . most.persons
under interrdgation arginot-aware of their rights. . Those who
do know them are,. generally, the . ‘educated and the. experlenced
criminal.. This issue 1llustrates the, amblvalence of .our legal
system.towarda:lnd;v;dual_r;ghts,?v?peﬂ;ea}_fear, generally
unexpressed, 1s that a genuine notification of rights will dry
up the v1tal 1nterrogat10n process.;;However, empirical:apgdies
suggest that too. much..should. not be -made of. .this fegar.. First,
relatively. few~acqu1ttalsrare .judged to.turn. upon preseﬁt-
reliance :upomnr _the. pr1v1lege of - SLlence.l3l Secondly, desplte
even the.more~rigorous: warnlngs requxred 1n the Unltea States,
the emolrlcal data 51mply does not_ bear out exaggeratec pollce
Eears,l32? Emplrlcal research suggests suspects, whether for
easons of: re51gnat10n, ‘shocky embarrassment ‘or- rellef, . )
~ continue typ1gaily*to;confeSs:anﬁ:@ot;ﬁlcaplon=pf{;}ghts‘haa,; -
only.a- marginal effect;upon;the;propehéitg,ﬁo;aéseftn:igbts. X
-In any case, if the real fear 'is that the right to silence wiil
be unaeceptably'enferced in-practice.and have- unacbeptable
resultsy-.it is this.right, rather than. the notification of 1t,
that should be criticised. Resignedly to accept that the "weak
. and ignorant" are dlscrlmlnated'against is, so it seems to me,
to ﬁerpetuate a dangerous hypocrisy and inequality in the
applieation of our laws. Speaking outside Parliament, Mr.
Elljcott put it this way:

"A hardened criminal doesn't need to be told that he has a
right to be silent or the right to a lawyer. He doesn’t
need to be told that because he has the experience of the
past. The people who need the protecktion are those who are
disadvantaged, the uninformed, the overawed. Police power,
even. in the hands of an incorruptible and benevolent force,
is an awesome power with which few but the already
initiated feel able to deal”,

The proposed obllgatlon tc include cautions in minority
1ahguages is a concession to the fact, rarely recognised in
Australia's laws, that large numbers of persons subject to the
law originate in non-English speaking countries where the
relevant legal procedure is guite different. The proposal in
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this respect has been strongly supported by migrant groups and
_by official reports.i34 'Sso far as -the supply of written
notification of righits is concerned, ‘it it is‘heartening to see
that Commissioner McNee has expressed himself in favour of
this.135 About the continuance of the privilege of silence
and the rules against self-incdrimination, there may well be
room for legitimate dispute: Bbout the need to take rights
seriously- and-inform people of their. rights, whatever .these may
be determlned to be, there should be no debate. This is not a
matter of encouraglng suspects to Erustrate law enforcement
officers. It is simply a small (and, evzdently, not
particularly successful)”effort by the law to redress the
disadvantages of birth; ‘education, wealth and station in life
or the advantage of previous criminal experlence so that such
con51derab10ns 'd6 not” determine the outcome of the criminal,
process so far as it is in- the powen of the law to ensure
otherw1se.136 L TR S -

Access to Lawyefs: A 5imilat debate ‘surrounds the right of
access to a lawyer dt family and friendé. “In the.United States
access to counsel is.enforced as a constitutiénal
entitlement.37 The position im British countfies is more
equivocal, generally because of the gualified language of the
Judges' Rules. If a person knows of the right and asks for a
lawyer, the request may be denied where, in the judgment of the
police, "unreasonable delay or hindrance" would ensue. If no
reguest is made, the practice in England (and in most parts of
Rustralia) would appear to be as follows:

"Persons taken into custody are not normally -informed of
their qualified right to speak to a solicitor or to their
friends, nor 'is their attention normally drawn to the
notice [displayed in the police station]. It is usually
done at some time, but not until after the interview, 138

It is by no means certain that a lawyer or friends will
come.139 It is entirely just that time and other limitations
should qualify on this privilege. The ambivalence of attitudes
here is.also the product of the fear .that positive notification
of rights to access to a lawyer will rgsﬁlt in serious
inhibition of police interrogation. Again, empirical studies
in the United States, where a rigorous notification and strict
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(generally unexpressed) fears 140 ‘ it, is. noteworthy that in
priscoll v. The Queen, 141 Glbbs J..
Y.

the pollce dld prevent Drlscoll from seeing hls 5011c1tor

expressed the view that if

"their conduct was., not only reprehen51ble but ;e Was 2 matter
+o be COnSldered by the jury 1n deCldxng whether ‘the answers
recorded in. the records of, 1ntenv1ew wwere.in fact glven 142

The Criminal, Investlgatxon Blll contains. not only an: obllgatlon

to notlfy ia person under restralnt of. hlS rlght of. access to a

lawyer, but. also an obllgatlon to prov1de reasondble fac111t1es
of,communlcatloq;q{tpﬁe.}awyeqxangbgq q@&pﬁgq Lup.ko.two hours
for'aépropriateKQQv;celto,beﬁgiyeg.liég

Not1f1cat10n of Whereabouts.“,The role of the 3ud1C1ary

during. crimiral 1nvestlgatlon by 1aw. enforcement offlcers lS,
at present, circumséribed. To ensure access to 3ud101al

- ofEicersﬁ;the”finstﬂstepvis to-make.sure &hat, -unless. for.
proper cause;, friéhﬁS“and relativéswoﬁmthél?erson under
,lnvestlgatlon are-.informed;of+his whereabouts.. . This- prihciple'
has now Heen‘accepted in. England by :the-passage.of.the Criminal
Law_Act 1977.144. Like provisions are.proposed by the
Australian Law Reform Commission. . Remedies, .such.as Hapeas_
Corpus can be set at nought if the acgqsed,persdn,isjﬁimply
held incommunicado. - 7

NEW CONTROLS AFTER INVESTIGATION

Internal Police Discipline Branch: It is after the

completion of investigation or other police action that most
complaints are made or come to attention. Important proposals,
some of which ‘have already passed into law, have suggested
improvements in the ex,Eost'control of criminal investigation
and other law enforcement activity. 1In a practical sense, the
most effective controls remain within the police service
itself, dependent upon its discipline, leadership and
disapprobetion of wrong conduct. The importance of senior
.police officers enforcing the law and upholding falrneSS is
unlversally recognised as  the necessary antidote to the
Pe;fectly natural propensity of a force such as the.police to
close ranks, even to proteck a colleague in the wrong.
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In 1972 a special section of New Scotland Yard, known as
AlG, was formed By Sir Robert Mark. whilst pregerving the
investiQation of complaints against police within the police
service itself, this special unit has enjoyed much success, .
particularly in the investigation of alleged corruption. As a
direct result of its e¢fforts, hindreds of officers have -been
dismissed or induced to leave the force. Whilst preserving the
investigation of allegations. of niisconduct to the police
service, the separate, épeéiéliééd'and representative nature of
the A10 has ensured greater vigour and professionalism than was
previously the case where line superiors ‘investigated '
complaints about men under their command. The introduction of
such a.unit into federal police forces’whs recommended by the
Australian Law Reform Commission in its first report.l45
Similar recoﬁmendatidn'was subsequéntly made by the Beach
Report.146  The issue is still under the review of the Norris
Committee. Meanwhile, a special unif along the lines of AlD
was established in the Victoria Police ih August 1975. Recent

New South Walés législation indicatés that the Al0U model is

continuing to exert its influenté.on ‘Australian.police

Proper "administration of theipolice will seek to avoid
complaints arising. For example, the High Court has said that
it is fair and proper practice to serve copy of a record of
interview upon an accused person as soon as practicable after
it has been made,148 ¥Failure to serve a statement in this
way may give rise to the suspicion that the record has been
altered and will be a matter to be considered by the jury if it
has to decide whether the record is a true one,149 whether
witnesses statements should always be handed to the accused has
been doubted by some, but urged by others,150

Extra Curjal and Criminal Sanctions: The armoury of the

accused in pursuing complaints about unlawful or wrongful
action of police haé lately been strengthened and
supplemented. There are a number of extra-curial remedies, the
effectiveness of which ought not to be underestimated and the
application of which can sometimes be heaVy handed and unfair
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to police. I refer to pelitical and Parliamentary scrutiny of
police. action..and, the, inereasing. use ofithe elegtronig media as
‘a kind of 1nformal ombudsman, controlled only by . defamation. law
~and medla‘conventlons._ The- entlt]ement of the accused (himself
sometimes immuné from retaliation) to cross-examine and
.cr1L1c15e pollce 1n a publlc trial, llkEWlse cannot be
underestimated as a saLeguard aga1nst lawless: or oppre551ve -
conduct._ The rlght of the. accused to malntaln hls $llenCE, to
make & statement from the dock whlch lS unsworn,lto receive
1ncreased legal ald and better representat;on at varlous stages
of Crlmlnal 1nVEStlgat10n procedures are all, 1mportant weapons
" with which a suspect mgy{strlke ‘at the‘gpllce_and,submlt‘pquce
actidﬁ,to_judigial,andlgommpnéty-écxutiny.-u,.-

A number of remedles have always been ava1lable to the -
citlzen,_partlgulggly‘;f be}}g‘sgﬁflclgntly.de;ermlngq to-
pursue formal. process against:the polices

~gThefgeng;§1;ability
of'ahy,individual'to_comméQCe}azpfivatefcriminéi“prgsécutianis
a safeguard . which is..not gvailable in  some countries where the
entire machinery of crimipal justice is.in.the.bands of public.
authorities or the police themselves. Law enforéement agencies
in pustralia do not enjoy a legal monopolj of control over the
initiation of criminal proceedings. However, for various
reasons inherent in their relative access to the .criminal
justice system and the potential of proceedings for malicious
prosecution or criminal defamation, few citizens initiate
criminal process to sustain complaints against the police.
Civil suits and administrative remedies remain as viable
sanctions. . '

Tort Action and Vicarious Liability: ?he utility of civil
litigation as a sanction against police misconduct is not borne
out by the initiation of civil actions. One of the impediments
until now has been the anomalous rule that the Crown and the
Commissioner of Police are not, as employers generally are,
vicariously liable for the acts of delinguent police
officers,15]1 This rule was described by Professor Fleming as
"incompatible with notions of modern democracy™.l152 1t has
been supported by some police administrators as an.inhibition
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upon individual police misconduct. American commentators
suggest that the abolition of the 1mmun1ty and the enforcemﬂnt
of civil liability agalnst public authorities would strike a
major blow in favour of ensuring effectlve controi of the
police and 1mprovement in their performance 153 Several
Australian reports have proposed that the anomaly be removed by
legislation.154 1In England, the law was changed in 1964,
However, despite this, the claims brought against members oOf
the Metropolitan Pollce for false lmprlsonment, malicious
prosecutlon, .assault or trespass to the person, etc. were few
in number. Fewerg st;ll were succcessfulﬂ Verdicts were
small. 135 T .

OF WHICH PAYMENTS MADE

1973 .

1974 2 .. .. 725

1975 .- 9ur e e e 2668,
1976 7 - 7 RS 173

1977 4 1150

Although it is desirable that the added impediment of doubtful

. recovery should be removed from c¢ivil proceedings, it is most

unlikely that these will ever become a major sanction against
police abuse at least in Australia, Procedures are slow and

costly. The remédy of money damages is generally inapt to the
complaint made and the relief sought. The procedures of trial

~and the formality of courts dissuade all but the most intrepid

complainant.

New Complaints Procedures: Much more relevant is the

provision of new, informal and accessible administrative

remedies: In Britain, legislation in 1977 estabiished a Police
_.Complaints Board which scrutinises police decisions upon the

investigation of public complaints., The Board's role is to
check all decisions made not to lay a disciplinary charge. It
is empowered to direct that disciplinary charges be
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brought:156 “ 1 Australia,” theé South Austraiian Committes
recommended in 1974 that members of "the’ public complalnlng

- about the cohduet of pollce should be entltled to lay ‘a charge,
should the Police Commissioner decline to do so.7 Such a’ charge
would comeé before an 1ndependent commlttee comprising. & Special’
Maglstrate, a QQstlce of 'the” Peace and a’ c0mm1551oned pollce

officer. 157 Rights of representatlon,'appeal and costs were
prOVlded for,_as was L novel ent1tlement

or the complalnant to

rece1ve an assessment of compensatlon

Thé‘ﬁﬁstfslﬁaniﬁa }Reform Comm s&ion's proposal has now
been largely adopted in New South Wales.153 In addition to
+he independent unit of police, prev1ously mentloned, it

proposed that; the ombudsman should Jhave written addltlonal

powers ko recelve, 1nvest1gate and dlrect the brlnglng of

-

charges against a pollce_offlcer complalned of The Comm15510n

also proposed the establlshment of a. spe01al pollce tr bunal
ccmprlslng a judge or other legally quallfled person,,

‘hear a complalnt laid in the name of the Commlssloner,‘based
upon a ‘reformed and modernised police discipline code.l59
This proposal was adopted in terms in the Beach Report. "It was
thought -to be.ineffective by.the. Queensland Committee.160. .. .
That Committee considered that an independent judicial tribunal
would not get to the heart of the matter. The Committee
lamented: ‘

"When ... police officers ... were themselves placed-in

- jeopardy as a result of a chance occurrence, the ranks at
once closed. There had been both suppression of evidence
and active lying. The sanction of the ocath and the
requirement. to tell the truth in the witness hox were as
nothing. The only duty truly performed has been the duty
to protect one another”.161

Time will tell whether these pessimistic and despairing remarks

condemn the utility of a quasi-judicial tribunal., It {is
possible that many complaints will be appropriate for informal
resolution by conciliation or otherwise, through the
intervention of the'ombﬁdsman. Some complaints will have to
take the course of criminal proceedings. Others will simply
raise the issuwe for trial in the criminal prosecution of the
complainant. Success of the tribuﬁal in dealing with the
balance remains to be seen. Undoubtedly, it will depend upoh
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the vigour with which the police service itself pursues those
who abuse their office and the effectiveness with which the
ombudsman and tribunal discharge their respective functions of

external supervigion and control.

Immediate Court or Right of Detention?: The. rule that once

a person is arrésped and charged, he must be promptly handed
over to the uncommitted judicial arm of_gdvetnment by the
comﬁittgd executive, 'is itself anrimportaht control and check
‘against lawless or wrongful:. action by police.-‘Nume:ous
suggestions have now been made for the modification of this
obligation, to accord with the realities of police needs.
Subject tb various protections, the South Australian Committee’
proposed that a person could be lawfully detained for
questioning at a police station for a périod‘hbt exceeding two
hours {longer if orderéd by a Spec-ial.Magistratef.l62 The
majority of the Australian‘Lawrﬁeform‘tommiSSioﬁ_proposed_a
period of four hoﬁrs-éfter[arrest'and‘subject to safeguards,
including the notification of rights and verification of
-confessional statements.163 The Lucas Report suggested
detention for no longer than two ﬁours,-with poﬁers of
extension up Eo-eight hours, subject to.sundry Qualifications~‘
and protections,164 The Thomson Report in Scotland proposed

a maximum of six hours.l65 LételY}nbir pavid McNee suggested

a power to hold for 72 hours for*Questioning, with facilities
for extension.l686 go far, none of these proéOSals has been
adopted in whole. The Criminal Investigation Bill followed the
dissenting view of Hr. Justice Brennan. It reproaucés the rule
that once charged, a person must be brought before a magistrate
forthwith "to be dealt with according to law".l67 1f it is

not possible to coﬁply with this obligation, the prisoner must
be informed of his rights to bail and a decision made by
police, upon given criteria, whether or not to admit him to
bail.l68 ' ' . .

- There are other well eétéblished protecticons in addition to
the duty to take the accused forthwith before a court. The
full and disinterested presentation of a casé in court by an
tndependent prosecutor. is undoubtedly a useful check against
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misconduct. The-existence of .a public.trial«itself; especially
‘beforeﬁaféitizen jury; iscanrzimportant-publtic .safeguardi "=
Expe:iencedcdudgeSﬁhave‘Bxprgssgd'thenview:thatfjhrieSTﬁil;-?m
slmply notceonvictoif stheywthink .that police -have acted
unfalrly towards the accused 169  10rd Devlin once declared
hovws .that sfreedom= = e
n.thread:of English
crlmlnal lawg;ﬂérﬁearless #and . independent Bench,.ultimate.

that tr1a1 by jury 1s-ﬂthe_lamp tha

The.,criminal. onUS aekha b gaold

accquntablliﬁyMtQ;Q jury - ofalaymenuandwthemjudlc1a1 inclipgtion
to-cniticigeslaw. offxcers where{&hat g -considerede g,

Wa“J;J%@‘J??g;:.«Ji?;ie;@-ll:-;-,,EEPE-Q—.?@.HE.;E-%m@;:hOQQHfEAQ.‘a??F::.%E%l-; yaluable
protegtions ag.aiu.g.s_.!aigpgt-%.s_.si.cari arisi-;ﬁo.ﬁi-g!ah%-:rué?;eﬁ—‘- lase.
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New Judicial Review .of . Drosecutlon Dec1smons. ; Two, new

B = W ool ey e ot 08

prqtectlons are Now- proposed;mehe first, 15 zthe- extﬂnsibnvofﬁﬁ

oy

judicial_geview, to dlscretlonary deglisiong.anteriolfZfo. ang-

..... PIph e

: criminal trlal. The second,ls a-proposakstoirevitalize:. the

judicialrdiscretion«tar exclude_gvldence 111egally eey ot wzongfully
obtaine@e- :

- --about the first .of. these proposals, there -has' been little
debate in Australia.. Until.now, the prerogative writs have not .
been generally used as a means. of secur.ing ex post judicial..
scrutiny of decisions preliminary to criminal prosecution. A
decision to commence an investigation, -to intérview pexsdns, to
appoint investigators or inspectors, to require the prdduction
of documents, to arrest and to prosecute and so on have not
generally been susceptlble to orthodox judicial review by the
Prerogative writs. The explanation, usually advanced for this,
is that "the prosecutor's function is merely to do the
preliminary screening and to present the cases and that the
decisions that count are made on the basis of the trial".l72

" The obligation to'proceed immediately after. charge to the
judiciary is seen as sufficient justlflcatlon to w1thhold
jud1c1al review.

This view has lately been challenged on the ground that it

renders vital decisions of the police and prosecutor immune
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from review by the courts, even though our legal and
governmental system elsewhere is,generelly subject to such
review: ‘ . W

"Public accusatlon and trlal often leave scars which are
not removed by proof of innocence ... The notion that the
tribunal that holds the trial corrects abuses of the
prosecuting'power is obviously witbout merit“.173

A new and local catalyst for thlS debate may be provlded by
the passage of the Admlnlstrat1ve Dec151ons (Judicial Review}
535»l977. The commencement of that Act has not yet been
proclaimed.” Tt commits to review in the Federal Court of

Aust:alla certaln dlscretlonary dec151ona made under enactments

of the Commonwealth 'It 1s p0551ble that dec151ons relevant to
the admlnlstratlon of . crlmlnal jUSthE are not w1th1n the scope
of "decisions to. whlch the Act appllés 174 Tt is possible
that it wilt be dec1ded for reasons of pollcy to exclude from
rev1ew dec151ons relatlng “to the: admlnlstratlon of cr1m1nal

justice. This is a ‘matter that’ has been cons1dered 1n the

' Administrative Rev1ew Councll and advrce tendered to the

Attorney General I75"" The ‘application of the Judicial Review

Act to the anterior decisions of law enforcement agencies and

prosecutors is -attended by dlfflcultles. Not least is the

appllcatlon of the salutary PrOV1510n in the Act for the giving.
of reasons for discretionary decisions.l76 Whether the
Judicial Review Act applies or not, it is likely that we will

see in Australia an 1ncrea51ng debate . about the proper role of
judicial review of prosecutorial dlscretlons. -K.C. Davis
argues thus: -

"The reasons for a judicial check of prosecutors’
digcretions are stronger than for such a check of other
administrative discretion that is now traditionally
reviewable. Important interests are at stake. Abuses are
common. . The questions involved are appropriate for
judicial determination and much injustice could be
corrected", 177

Without -embracing Davis' enthusiasm for judicial review-asAthe
remedy for differential prosecution and uneven pelicing
policies, the provieion of suich review, at least in extreme
cases, may be justified as a check against unfairness and an
additional weapon against unlawful, dishonest or unfair
conduct. Davis points out that only 3 to 4 per cent of the
time of police is spent collecting evidence. A judicial
scrutiny which is addressed almost exclusively at evidence, is
likely to be patchy and ineffective in respect of the balance
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of polioé work.1l78 Certainif, presént judicial review of a
1a:ge number of police and prosecution dec1510ns may falrly be
descrlbed as, "1rregular and haphazard" 179" o

New Rules for Excluding Evidence: 'Thé suggestion that the

Judiciai discretion to reject evidence illegally. or,. unfairly
obtained by police should be. reinforced as a means of 1mprov1ng

pollce performance provokes a llvelxer controversy.:
'.Despite earlier'doobts, it . is nbo‘ﬁell eséagiiahad that a:_;
trial judge. in. Australla has a. general superv1sory dlscretlon__f-
to exclude evidence obtained by illegal or 1mproper means, 1f
its admission would operate unfairly against. the accused,
weighing this consideration-against'the_pobl;o-inégrest in
enforcement’ of the law.180 ‘subject:to this discretion, ...
relevant ev1dence, otherwise admissible.. w1ll<be réceived,. even
if it was Obtained: through contravent;pns of the“oommon law or
s;atute law and whéther--it was obtained deceitfully or pyf_‘

frauvdulent means. .- ...

,QﬂdiﬁfggagtAgylehg%%$édoggg§“§7;the<Un1ted States, where
the courts have sought to enforce consitutional protectlons
- against unreasonable searches and seizures by the sanction of
excluding evidence obtained in breach of them.18l This
rigorous rule has been the subject of criticism -from many
viewpoints. The notion of inflexibly excluding relevant
evidence in a criminal trial, as a meané of disciplining the
police, has appeared to many English and Australian
commentators as an incongruous approach to the law of evidence
and to police discipline.l82 Eyen in the United States, the
effectiveness of excluding evidence as a means of promoting
police lawfulness and propriety has been doubted. ~Its impact
on the whole range of police behaviour is guestioned.183 1t
does not inhibit bad conduct which does not lead. to the
production of evidence. It assumes greater attention to
judicial pronouncements than may exist in police
practice,184 p dispute exists as. to whather empirical data

supports the supposed deterrent effect of the exclusion of such
evidence,185 :
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Some supporters take the view that the ultimate rationale
for the'principlelof exclusion of such evidence is not its
utilitarian consequenées but an ethical principle of public -
policy. One attempt to define this principle asserts that "the
protection of its own functions and the preservation of the
“purity of its own"teﬁpie belongs only to the court. It is the
provinéé of the court and of the court alone to protect 1tself
and the government from such prOStxtutlon of . the criminal
law".186 In the High Court of Australla recognition of this
consideration has recently been called to attention:

"There is no initial-presumption that ‘the State, by its law
enforcement agencies, will in the use of such meashres of
crime, detection observe some given code of good
sportsmanship or of chivairy. It.is not fair play that is
called in guestion in such cases but rather society's right
to insist that those who ehforce the law themselves respect
it, so -that-a.citizen's precious right to immunity  from
“arbitrary and unlawful intrusion- into the dailly affairs of
_prlvate llfe may remain unlmpalred 187 -

Unencumbered hy constitutiénal'cOméliéatibns,"British
courts have taken a much -less absolutist position than those in
the United States. although some authorities consider ‘the
judges' overall discretion is a useful "bulwark® against
misconduct, and others would resist any'ehdeavour-to control
that general discretjon or state its guiding principles,188
there are still others who consider that the present discretion
is too undefined and unstructured and is therefore rarely acted
upon. Whether as a means of encouraging proper conduct by law
ehforceheﬁt authorities or as a protection to the integrity of
the administration of criminal justice, or herely as a guide to
busy courts, a number of proposals have lateély been made for
action to strengthen the common law discretion and to guide its
exercise in particular cases. -

In 1974 the south Australian Committee 1974 pecbmmended
that the legislature should declare what methods of obtaining
evidence were illegal or improper. Subject to certain- )
exemptions, including the need for urgent action by poliqé, the
Committee récommended that evidence illegally or improperly
obtained should be inadmissible for all purposes and should not
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be available, to,impeach credit. 189 1n 1975 the Ausrralian
ev1dence, based 1argely upon the lawa_of chtland and Ireland,
whe:e the courts have .ta%en:-a, mlddle ground. between the
absolutlst position, of the Unlted States and the Engllsh common
law position which has. been. regarded pyumaggrasﬁexeesslyely
timid-and“UPPFOFeQEiﬁﬁ,%ﬁ:OPerﬁﬁiQQm;:TQEJQQmmiSSiqnjgﬁproposal
. has becpmehthe,eritical.provisioanfwﬁhehgriminel Investigation
“Bill.lgpf With few exceptions.(and as -a Supplement to ..

Cﬁiﬁin%l it,ort andjcomplalnts remedles avallable to the

ev1dence was obtalned ln contraventlon of or fallure to comply‘

w1th the new code, the court '8 ty'ls not to admlt the_

evidence unless 1tu}s_s:t15fied"also ‘on: the balance of
probabllltles, that adm ul
. substantlally beneflt the publlc 1nterests w1thout unduly

prejudlclng the rlghts and freedom of

51on e spec1flcally and

0y petson

a1 =g =

Consxstent w1th the'moves to expose the pr1nc1ples upon
which dlscretlons of thls klnd are to be exercxsed ‘a number of

{non- exhaustlve) con51derat10ns are called to ‘the spe01f1c
attention of the court, These 1nc1ude-

* The seriousness of the offence

* The urgency and difficulty of detecting the offender
* The need to preserve evidence of the facts

* The nature and seriousness of the contravention

* The extent to which the ev1dence might have been

obtained lawfully.
The Beach Report and the Lucas Report each adopted this vital
provision ih_terms.l9l The Norris Committee, on the other
hand, criticised the approach taken as unnecessary and an undue
"fetter” on the discretion of the trial judge.1%2 Neverthe-
less, even that Committee suggested a reversal of the present
onus of proof.l93 1t suggested that the onus should be
Placed upon the Crown to establish that it would be fair to
admit evidence that had been unlawfully or unfairly obtained.
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The Norris Committee éimpi; diségreed withgthe assertion of
the Victorian Bar which submitted that the general discretion
to exclude is rarely used in practice.l%d This illustrates
the empirical vacuum in ‘which much of the writing here )
proceeds. But considerable evidence was given to. the Law
Reform Commission, including by judges, one of whom said that
in 15 yearé of busy practice in-the criminal courts, he had
never-once-peréuaded-a'trial judge to reject probative evidence
on the grounds of its-improper Qr-unlawful'origins. The WNorris
Committee's report, published in-May 1978, did .not have
available to it the judgment of the High.Court of Australia in
Bunning v.‘Crg§s.l95?'The notable feature of that judgment,
delivered in June 1978, was the guidante given by the Court for

the way in which the discretion to exclude evidence should be
exercised.” 'Steplien and Aickin JJ:. (with’whom Barwick C.J.
agreed on this point) pointed to the competiticn between the
public interest in lawfulness and fairnéss to the individual
and the public interest {in securing evidence to enable justice
to be done. -They then called'attehtioleG to a number of
feievanﬁ considerations. It is suggested that these reflect.
the similar criteria proposed by the Law Reform Commission and
contained in the Criminal Investigation.Bill: '
. The intent and seriousness of the disregard of the law
and whether it was mistaken or accidental.
The effect, if any, of the illegality on the cogency
of the evidence so cbtained.
. The extent to which the evidence, obtained unlawfully,

might readily have been obtained lawfully.

. The nature and seriousness of the offence charged.
. Any legislative intent as to the procedure to be
followed.

Criticisms that the guidelines proposed in the statute will
"fetter" the exercise of the broad and salutory judicial
discretion are misguided. The criteria mentioned are no more
than ﬁajor guide poests to direct debate to obviousiy important
issues.197 Equally erronecous is the fear that the judges and
magistrates will rigidly and inflexibly exclude evidence so
that many guilty men go free. A discretion of the kind
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propesed comﬁits-to_therudiciaryaandgtodthe;bench of. ..
magistrates . the balance which is at/stake here between the: .-
interests of justice in-securing the .conviction of guilty.men
and the interestnof;justice to -uphold individual.rights and the
rule of -law in ilts-proceedings. . It is not to. be thought that
judicial_offiéers, with their .long tradition of protecting the
‘community and upholdingﬂtheqrulewof Jaw.:will perform their
proposed dutiés otherwise thanzsensitively_gnd‘cpnscientiously;

CONCLUSIONS ...

ST

This‘reviéW1hasTEouched,onlyithe_surface ofthe.debate in

Aagﬁgéiig,ﬁaritﬁin*and;elsewhe;efJiggwhicﬁathe procedures of
criminél‘investigation arenbeingnsubmitged to fresh scrytiny.
_Thegcqntroéersies?musttbegsgen iﬁjthegcontekt of the. endeavours
bf.éhe.past”aepadeato'ppen;up tO,Qublic_gxaminatioﬁ;the:
decisiohs:andwactionsqqf;governmentxofficepsnandnto“submitnthem
to,readilyzaﬁailable;-effective-and independeﬁf scrutiny by. - -
disinterested 'superiors.y: The reform of:administrative law

" ghould. itself- be-seen as part.of the.general movement toward. .
the advancement and practical prpotection of. individual tiéhts_
in an impersonal‘societyiiﬁ‘thCh“the“auﬁhbrity of the State
tends to increase rather ‘than diminish. B "L~4;u o

The growth of the organised police force, the advance of
crime both in quantity and kind, the special problems of modern
violence and terrorism and the need to take the fullest
advantage of science and technology warrant constant, alert

review of the laws and procedures governing the investigation
of crime.

Mistakes do occur. Injustices are caused by unlawful and
unfair acts of police and other law enforcement officers. Such
mistakes will continue to occur. It is not the way of our
Bystem of justice to shrug them off as the inevitable price of
a busy police force and overcrowded courts. Lord Hailsham
reminds us that the banner of the West, especially of the

English-speaking people, is the subordination of great power to



the law.l198 pecause we count it as impbrtant to prevent,
correct and redress errors of public officers, including .the
police, numercus controls exist, and new ones are shggested, to
keep the power of tﬁé State in the business-of criminal
investigation uﬁder constant check. The price of this, it must
be frankly acknowledged, is the escape of some guilty men from
their Jjust deserts:. Considering the- alternative, that is-a
price which most of us will continue.readily to pay.
© This paper has called attention te sugges;ed improvements
in the controls over criminal inéeétigation. Among the many,
these stand out: - T R En
(1) 'As a‘ focus for our ‘own clear thinking and for
articulating the medern balance which our society is.
‘prepared to strike between its need:for effective law
enforcémeht and the protection of’individual rights/
we. should endeavour to collect-the -principal rights:
and duties of citizen .and poliCE'in“axc0mprehensive
 statute.-: No -longer-should this .area of the law be the
Province only of the‘experi._ This;is one area where
- knowledge‘df civic rights is wital. Most Australians
do not know their rights. "A beginnihg-to proper
community legal education is the public declaration of
major rights and dutiés in a single statute, available
to all., It is suggested that part of the resistance
to this proposai can be-explained by the ambivalent
‘attitude of some to the present rules governing
criminal inVestigatién.
{2} There is an urgent need to measure current rules
against the particular problems of law enforcement in
"Australia. The special difficulties of policing in a
federation of huge distances must be accohmodated by
the law. The particular disadvantages of our large
migrant population, not fluent in English and even
more unfamiliar with our procedures than native
Australians, deserve special attention. The
disabilities of Abbriginals confronted by authority
are well documented and are already receiving



(3)

attentionwthsoughmthe-Abdriginal Legal Service and

~court.:Qecisionarl99%: ThHed'reqhirs~Aiscreté™

H

consideratisniriiNeither the Ju&ges*“Rales~ﬂof“theﬁ~

.. generalidiscretion of ¢courts” X post provxde ‘a
. usufficient assurance agdinst Injustice.™

The-front—llne protection:of ‘the citizén against ™

'mlsconduct by police remaifis ‘the proper selectlon,

~ training and=command of 'police ‘officerss The need to

" reform the substantive criminal law which police must

-enforce Isr.an urgent nece551ty, i pollce ‘are- to be
: spared the. burdens which= unpopular and“"unenforceable”

Ve laws” place heav11y on them. - Society ‘should also be on

A4

(5)

its guard-agalnst-the expansiBhfdﬁicdmmefcial

pollce~type ‘serviceg=ands EhE prollferatlon of

- police~type duties, évei w1th1n,€rown service; to"

fo_x:ces-that are nét stib'-je-cé to t'he saxﬁé"t"r‘-ﬁditions,'

oladifficult: of jusﬁ‘resolutlon
in couzt, fiew controls’ ‘dre“necesddry. Abusés have -
occurred: and have plainly damaged public -confidenge
and policé morale. ' The presence at ‘Some sfade of
independent witnesgés “(lawyer, family, "friends or
Magistrate) would seem a minimum requirement. The
real questicn is whether more is needed.

Despite the well-documented reservation and the.
painful agonising of public officials .and police, the
time appears to have come to submit the interrogation
of persons suspected of offences to the impersonal
security of sound (and possibily video-} recording.
Judges have suggested it for two decades. Eigh Court
judges have recently commended it as a means of

‘assurance, . Committes in England have proposed it and

have held it to be feasible. Four major inquiries in
Australia have suggested it should be done. It will
be an uncomfortable initiation. But I have no doubt
that once police become used to this facility, and see
its potential impact upon juries in the forensic
medium, they will realise what a powerful weapon tape
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N

(8)
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.recorded .confessiong will be in the armoury of the
"Crown. ..It will not remove entirely all collateral

debate..;ﬁgwever, it will sebt at rest many disputes
and .help rebuild the confidence of the community which
is vital for-effective law enforcement.

Persons under investigation should be informed of

their ‘tights; including the right they-presently enjoy

. to-.remain ‘silent and the:.right, presently gqualified,

of access to legal advice on their .predicament.
Denial -of this notification:discriminates against the
poor ; uneducated and those who do:not alréady have a
familiarity with the criminal justice system. The
rich and powerful generally.know of their rights or
can speedily'ascertain them. . The practised criminal
may need no such notice. -Fear that-the exepcise of
riéhts will undermine the .effectiveness of ™’
interrogation may.-be:-a reason to change those rights,
if the. fear-be justified:; Tt:is not-a reason to

‘withBold notification of rights to those who are

undoubtedly ignorant of them. -.-- - . e

New methods of exerting discipline from within the
police force include. the.establishment of new
procedures for interdal discipline, upheld by fearless
and effective investigatidn through an independent
unit of the police.

The remedies available to ventilate coﬁplaints of the
accused should be modernised and made more effective.
The anomalous immunity of the Crown and police
authorities from liability for the individual wrongs
of policemen acting in the course or purported course
of their duty should be abolished. Although this will
remove an impediment to civil proceedings, the general
cost, delay and other disadvantages of civil and
criminal process make it unlikely that these will
become a significant, apt or effective defence against
wrong conduct.

More likely to be effective is the reformed piocedure
for independent scrutiny of the handling of complaints
against-police. In Britain, the new machinery



- 43 - -

provides, essentially, for '#@n ex post facto review of

poli&é deciSibﬁsl'”A”pféféréﬁlé'?tocedure -may be ‘that
of armlng the " Ombudsman with réServe’ powers “torénsure
full 1nvestlgatlon ‘and,” if necéssary,; prosecutlon of
police under a new ‘atid modern pélidé‘diSCipline code,
béfore an 1ndependent tribunal, “headed by'judges:

{10) The passagc ‘of the''Bdministrative Dedisions” (Jgdlcialf

Review) Act 1877 will provide a ‘new fochs in’Australia
for the debaté”aBBut &hétﬁér jddiciél”fe%iew {under _
that Acﬁ or’ otheKW1se) “hat a legltlmate role o play
in scrutlnlslng “the” exer01se of prosecutlon R
. dlSCIEthﬂS and onenlng them up to publlc scrutlny
_ . against’ ‘sich” tests as " 1awfulnsss and fiirness:” )
(11) rlnally,:lt 15 suggested that Without™ ‘embfacing theé
" puristic absolutlsn ‘of ‘Unifed’ States Thlés requiring-

thE"

xclu51on frcm the trlal“bf all evidence lllegally

dlscretlon to (
1ts unfalrness to the accused a halfway p051tlon_
between the Unlted States and Engllsh rules’ may '
reV1taliaéwEhe 3ud1c1al dlscretlon here.  wWithout
unduly'“fettezlng“ the exerc1se of this’ discretion,
some non—exhaustlve criteria can surely be stated.

The judges and madistrates can be trusted to strike a
just'balance between safeguarding individual rights
_and liberties and ensuring practxcal and effective law
enforcement.

The provision of adequate checks and controls over the criminal
_inveétigation process was declared, by the minority, in the
1lth Report, to be the price of acceptancé of the modification
of the "right to silence". It may well be that the
introduction of the safeguards mentioned in this paper will
warrant a wmodification, at least at the trial stage, of this
"right" and that of making a statement from the dock. But this
is a different debate. In the meantime, there is no cause for
apology about the sanctions and protections ocutlined. Lawyers
have a special responsibility to explain to the community,
including police, the transcending importance of upholding the
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rule of law and guarding individual liberties.. When these
values are at. risk, or when we are content merely to pay lip
service to them, a wvital, distinctive featu;e.of our form of
society is in danger: '

"The liberty of the subject is in.increasing need of
protection as governments, in response to the demand for
more active regulatory intervention in the affairs of their
citizens, enact a continuing flood of measures -affecting
day-to-day conduct, much of 1t heddged about with safeguards
for the individual. These safeguards the executive, and,

. of course, the police forces, should not be free to
disregard. Were there to oceur wholesale and deliberate
disregard of these safeguards its toleration by the courts
would result in effective abrogation of the legislature's
safeqguards of individual liberties, subordinating it to the
executive arm. This would not be excusable, however
desirable might be the immediate end -in.view, that of
convicting the guilty. .In appropriate cases it may be "a
less evil that some criminals should escape than that the
Government should play. an ignoble part", - 200 =
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