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We are determined to place the security, the
welfare -of those who suffer incapacity through
accident or sickness on a sure and certain basis
- on the basis of confidence and freedom from
financial anxiety for - -themselves and their
families. - R
: E:G. Whitlam, Speech to the
Australian Legal Convention;
L(1973) 47 A.L.JL 417 : )

It is unfortunate that the [Woodhouse] - proposal
was ever put forward for it diverted attention
away from serious problems that were (and still
" are) plaguing some of the State systems of
workers' compensation..while .there are reasons
for believing that theé appointment of the
" Woodhouse Committee [wasl not much more than a
gesture ... All the way through planning for the
scheme. had been simplistic and superficial. -
C.P. Mills, Workers' Compensation
(8SW) (2nd ed) 1979, xxix.xi

LIVING IS DANGEROUS

No society is immune- from injury and disease. The modern
economic order subjects members of our form of society to
certain additional risks. Some of these risks are
unavcidable. They are part of the price in pay for living in a
modern community.. There would be no risk of death or injury
from aeroplane accidents if there were no aeroplanes. The
apparently stabie levels of the annual toll of the road could
be removed, at a sﬁroke, if we abandoned entirely the use of
- motor vehicles, But'peopie'were killedAby horse drawn
vehicles. Any form of propulsion involves risk. The almost
daily '




reminder of the péfééﬁaiairégédiés Ehéttiie behind the
"statistics of injuries on ‘the road and elsewhere produces no
call for the total abolition of moton vehicles. When the Law
.Reform Commission, looked at . the problpms of alcohol and drug
dependence and’ thelr lmpact con .road. safety, 1t recelved many
SmelSSlonS pr09051ng novel ideas for new and effective means
',of controlllng this cause of death and bodlly 1njury 1

However, nobody suggested that the solutlou_lay:;n the
"_direction‘of a reversion to the society that existed before the
invention of the internal combusition engihe.:.- o

what is true of traumatic ihjurieé;'is'équélly'true of
disease. Even if faced squarely with the danger§ of exposure.
to particulérlsubstances and product, . many people in society
simply choose to run the r1sk of dlsease, 1ncapécity and even
death. Can there be a clearer ewample .0f this than the stable
statistics of Skalng habits, despite the decade of efforts in’

.communlty educatlon, unprecedented publlc warnlngs and

advertlsement proh1b1t19n7 In ol form oF | 1nd1v16ua115t1c_
_soc1ety, the degree to whlch the State’ should ory in any case
could, 1ﬁtervene to protect the 1nle1dua1 agalnst himself is
still llmlted We G.usi ;;ve w1th the grim redllty than man is
heir to 1n3ury and dlsease, He is also willing to run certain
risks on the basis that living is dangerous.

Wwhen an Australian industrialist recently bluntly said that
certain production processes had a price in human life, there
was an outcry. Doubtless part of the outrage arose from the
blunt and somewhat insensitive way in which he expressed
himself. But there is neo doubt that some tasks in society are
more dangerous than others. Some are truly perilous. . World.
wide figures over many years, for example, demonstrate the fact
that digging an underground. tunnel normally exacts & price of
one life for every mile completed. Tasks such as démolition
are universally dangerous. . No effort by authorities,
employers, anioﬁs or individual workmen will reduce the risks
of a demolitisher to the level of the dangeré encountered by a
window dresser, WNo effort of community education, no national
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program of safety training and certainly no law passed by
Parliament or reform proposed by a committee will abolish the
dangers inherent in such tasks as guarry mining, timber felling
and manning an off shore oil rig.

To state these obvious facts is not to fall victim to the
"apathy” which is universally blamed as the princ{pal cause for
injuries in SOciety.2 It is simply to féée the reality that
there is a cost-benefit equation in community and.employment
safety and health. It is unpalatéble to acknowledge this

‘equatioh when it appears in cold print. Certainly, we all like

to think that the benefit accrues to us and the cost is borne
by others. But whatever the iaws; however vigorously they were
enforced and however mindful society is educated to be about
injuries and diéease, there would réméin a level which could
hot be reduced certainly not without significant sacrifice
which many, perhaps most, would be ﬁnprepared to make.

What follows from these statements of the obvious? First,
our efforts should be directed to the reduction of traumatic
injury and di'sease to the truly unavoidable level. Secondly, a

_just system of compensation and an effective machinery for.

rehabilitation should be designed for the victims of injury and
disease. As there are, and will continte to be, large numbers
of victims, a legal résbonsa to their p:edicament'which unduly
advantages some sections as againsh-others will increasingly
appear unjust and unacceptable. & legal system which dglivers
compensation and other benefits to those injured in certain
circumstances (e.g. at work or arising out of the use of motor
vehicles) but not others (e.g. arising out of unpredictable
side effects of a drug or home injuries) will be seen for what
it is: a staging pest on the way to a conceptually tenable
universal system in which society as a whole accepts
responsibility for those who by birth or chance event are less
fortunate than the;r neighbours and in need of-he}p from them.

LEVELS OF INJURY & DEATH FROM INJURY

Turning first to prevention, what more can be done? Are

the level of injury and disease unacceptably high, reguiring a
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T new - effore E;isoc1ety7':iﬁ so, whét"fo;m shoold'thet effort.
- taker oo R : '

Jatieson and Wigglesworth state that fhe current incidence
of accident mortallty and morbidity in Australia is
approxlmately 6, 800 deaths a year, 300,000 hospital admissions
and 2.5m -hospital bed day occupancyi3' Wigglesworth concludes
-that these flgu:es represent a failure in the effectlveness of
present legal machlnery and sanctlons'"of truly massive

dlmen51ons" e . ‘ o

‘Im-the Uniked States in 1971 nearly. oné - person in three of
the "civilian. non- 1nst1tutlonal" populatlon sustained an injury
requ1r1ng medlcal attentlon or resultlng in some 11m1tatlon to

his normal act1v1ty.
' The most recent detailed statistics of work and non-work
related injuries and 1llnesses are to be found in Volume 2
“Statlstlcs and Costlngs",of the report of the Royal. Commission
S on Civil- Procedure and Compensatlon for- Personal Inju:y in the
. " United K1ngdom (the Pearson Report) . 6 That Report starts
' with -the lament. that each year in the Unlted Klngdom some
3 mllllon people are 1n3ured and over 20,000 die as a result of
injury. The-flgures on deaths_foglowlng injury are as
follows.? l - . ’ h

TABLE1 Deathsfollowing injury

Unued Ksngdom: sverzges in mound numbess Ior 1973, 19749 and 1973 Numbers
L Males ~ Femules Hoys Girhs
ANl 15andaver 15 and vver under 15 under 1%
At work? 1.300 1,270 50 - -
Marar vehicle? 2.220 4.330 2,080 340 274
Ouher ceansport® 460 350 I 0 I
Yialence 720 420 1% 60 b3l :
In privawe liomes® 0.200 2.0H0 1480 LI 264t i
niher 5324 .0 . 2.500 60 1o
All deaths 21,420 10,700 2,050 1.3%e 00 i

| Employecs only. exeioding the sell employed.
2 Exchiding an estimracd 400 deathy of employees while at work — 390 men 201 16 wamen.

3 Exeluding an tstmaesd 30 deaths af employees while 1t work — 45 men and ¥ wamen. The unalof $10
wamnprites 72 Eeathy in inflic awridenes involving unly non-motor vehicles, and 435 involving ar, waicr
4 rail yranspart,

4 _ Notir previens caggarics,

Savree: Repons of the Registrars Gengsal (Reliability A). except injuries 21 work. whivh were

estimzied by the Commuiuon (Reliahility D).




TRENDS _IN INJURY -& .DEATH FROM INJORY .-
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In confirmation of the previous statement that levels of

"injury are fairly stable, it is-instructive -to examine -the~ .-

table which identifies trends .in-the number.-of injuries and
deaths from injury.8 :

TABLE 2 “E"'rrnds in the ﬁuﬁxlﬁf} ti[inilil;i‘c;":.lﬁd dt:‘hhs from fniury" e
BRI P - R 4. Thoosands =+~ -.

1965 1966 1967 1968 1269 1970 1971 1972 1973 1974 1975

Dyraths fm.m injury (UK} . '
. In motor vehicle secidents B3 B3 B2 74 T8 79 B2 81 B3 7.4 7.0
o= Qtherdeaths from injury  13:7 14.2 13,5 '13.8 13.4 14.0 157 [3.3 13.7 138 14.0
All deaths f[Dminiury 22,2 72.6 231.6 21.2 21.2 219 21.9 21.6 22.0 2137210
-Arcidental deaths |eziling 10 e . - et

payment of indusieial ’ . =
s death beoclic (GBY § - 1.29 (L3 R0 _1W4 119, 1,09 1:02 0.98-1.00 0.9 0,82

Hospital ia-pacicnes (GB) e, : : S -
T Alinjories'. st L o480 ABS 503 7536 562572 391 50Gn $od
Siekness bencfit (GB)* ’
" Neéw spells of absence

thraugh fojury :

Males . ©7507 769 HD2 H3O B4} BB 886 E30 90K 933

Fermales . cees N 42, 4145 141,143, 1ARN 038 L1925 438 .
Injuey Lenelie (Gi#9)* i
o -, rFreshindusteial accidenes ;0 0w P e S
- . - - Malcs. - 7557 757 C734 739 716 T10 6127 536 562 $5% S0 .

- -Females . i 8O- 92 90 85 87 86 ' 68 6K GE 6H

1 Speilsin hospital sesufiing in dischains dutiog the year.

Z Yeotstatting an lirss Monday in June of p_rc.;.ou_\ year.

A well T L

BT T W e

Lk =N T B § o - & EPa .

It is notable_that;thgge;has been a downward trend in

recent years . in the number of injuries received at work.
However , pért of the decline is attributed to lower levels of
employment and output and structural changes in employment in
the economy.? The Royal Commissioners considered it

"unlikely that the fall in the number of work accidents which
occurred in the last decade would be repeated in the

next".10 Given the probable continuing increase in
unemployment induced by technological change, I consider this
prediction dubious. It is my view that a marginal decline in
work caused injury and disease will continue because of likely
higher levels Qﬁ hase vnemployment in the future. Doubtless
these levels of stable unemployment, especially among the young
and eariy retired, will bring in their train problems, tensions

and illnesses of their own.



_6;' : ' ) '. .
~_ The analysis of injury rates by industry reveal, as would
be expected, marked disparities in the incidence of injury.
For example, the number of reported  injuries-per 1,000 -
employees in insurance, banking, finance and business services
was 4. In professional and scientific services, it was 8. 1In
public administration it was 32. In metal manufacture, 77 -and
in mining and quarrying it was 198. - An analysis of the most
dangerous occupations, showing the.number,of‘deaths each year
per 1,000 employees is as-followsll '

- . Numberof deachs & year per 1,060 émplny‘c:s

Coalmining ) -t
Quarrying & %"+ . To0.30 oo
Ofishenc oil instaliations 2,80
All manufacturing 0oy .
- Ison and sicel making 0.12 -
' Shipbuilding - 0.13
- CConsuruccion™ . ot 0.18
"  Ratbwayps * . 0.21
* Merchant shipping | - 133
Deepsmacrawlers ™" 70 ¢ 247

ARE ACCIDENTS' REALLY “ACCIDENTS"?  ° . -
'Thé,PearsoﬁVCOmmigsiqpers alsd:examined the 1ink between
work and‘diseasg. In‘someicases there were_simpiy no dispute.
Each year in the United Kingdom_ 16,000 pebpié contract cne of
‘the diseases which is specifically notifiable under the Social
Se,curitx Act 1975.

dermatitis, ‘traumatic inflamation of the tendons of the hand or

Such injuries include Pneumoconiosis,

forearm etc.  However, resuits of a separate survey suggested -

"That there were substantial numbers of illnesses
where there appeared to the sufferer to be a
probably link between the illness and conditions
at work, possibly amounting to five times the
number of prescribed diseases".12

- Informants were asked whether in their view their employers
could  -have done anything'to prevent the conditions which caused
the work illnesses, Allowing for the considerable subjective

element in the results, no more than a third thought Ehat
- employers could have taken action to improve working conditions
in a relevant way.l3 39% of people in this class took full

or part sick pay during illness. 37% received no sick pay.



—7-

'18% tookiﬁo time off, 3% were self- ~employed.  .The remaining 3%

were either not worklng at the time of 111ness .or were not the
subject.of. acceptable-lnformatlon 14,

. It is_interesting.to compare .the:employees! own assessment
of the preventability of injuries and the views of .successive-
expert committees. A research papef prepared for the Robens
Committee on Safety.and Health. at Work,.reviewed the.relevant
1iterature,and:fqun6-thet there.was no agreed theory
identifying the factors leading to work accidents.l3 'The
Pearson Commissiod“é&ﬁci@dé&f““’“”**' S

"An 1ndlcat10n of the- extent to whlch work
injuries mlght .be prevented ig given by an
analysis of -a-random sample of accidents in
factories ah@ in construction industry during the
second half'of lQ?Z‘carried‘out by the Factory

all accidents, tHo treéascnably practlcable
Precautions were available. Where precautions
were available but not taken, the failure to do
....50. -was_more often-the.responsibility of
‘= management than work: people" 16

F

THE CARROT v THE STICK: T A

Cemmie m :g;,-_.,,'..-{,. : -r. come o

- L

Ann thera, wore ﬂ;" AR T R
- These observatlons about . “responSablllty“, LPEEdlCtablllty"
and "fault":are plainly.relevant to the effectlveness of the
orthodox common law machinery developed to deal with injuries
to the person. For various reasons, the common law of England,
inherited in this country, preferred the "carrot" of a damages
verdict to the "stick" of positive court orders directed at the
future conduct of litigants before the court, No-where is this
more clearly seen than in the area of defamation. In Europe,
the remedies which developed to deal with proved defamation
included court ordered publication of corrections and court
ordered righte of public replf. The English civil law of
defamation preferred the'damages verdict, in the belief that
the threat of having to pay such a verdict would appropriately
discipline the conduct of publishers. It is only now that
proposals for reform of the law of defamation, put forward by
the Law Reform Commission, envisage use of the "stick" to
supplement theé "carrot" in Australian civil defamation law.l7
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What is true in the context of defamatlon applies equally
-in respect of work. and other 1nju:4es. Instead of empowering

 the court, seised of..the: facts of.a-serious accident at work,

to order modification of the work prdqess to prevent like
injuries in the future (or toqrest:ain;the;process altogether)

~the tort-action.awards the successful individuel.plaintiff a

sum of money. The underlying -cause of harm may go uncorrected,
unless the peril -of similar awards in the future or other
proper. feelings are sufficient to pursuade the defendant to
mend his: ways. . The. advent of workers' compensation

. legislation, almost. totally removed the necessity of the
workmen to. prove the element of fault in certain employment
cases. The advent of no fault motor vehcile cover gave a like
-protection in the case of certaln 1njur1es arls1ng out of the
use of motor vehlcles. But. the 'basic tort. mach1nery and

remedies remaln- the award ‘ex -Eost of money to the individual

person. 1n3ured.

Although the Pearson Comm1551on recommended, as w111 be
‘shown, the- preservatlon of the tort remedy, it did not do so
because of. any conv1ct10n that the remedy was an effectlve R
deterrent to careless behaviour. The flgures collected show
that proportionateiy few victims_oanccidents are compensated
by the "stateié“ érddeedings in tert, that the entitlement to
compensation depended too much on c¢chance, that thie system was
unduly slow and that it was extremely expensive to administer.
Dealing with the alleged justification that the existing system
encourages individual responsibility and deters unsafe conduct
the Commissioners concluded:

"We find this a doubtful proposition. 1It is
unrealistic to suggest that the cost of tort
compensation is borne wholly or even largely by
the [person] respeonsible for an injury. Third
party claims are met by insurance funds to which
[drivers and employers] are required to
contribute and the element of loss incurred by
the negligent ... is in practice limited to the
possible loss of his no claim bonus or an
increase of premium on renewal of his policy. We
doubt if the prospect of such a penalty welghs
heavily ... The criminal law and fear of personal
injury together provide a more effective
deterrent,18
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NEW APPROACHES OVERSEAS TO SAFETY LEGISLATION
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Even allowing that -tort-and other compensation. scheme play
a mincdr part.in.preventing injufy and promoting care and
safety, a "dubious preposition®, .what more can be done -to. >
diminish the toll.of injury and disease? . ivi. e elanioii.. .

Among - the recurring- suggestions are:s:

© * The gathering of more -information. and -
ay.statistics, .sq that we.have a better . .
- apprecliation of the cauges of ‘the . 1njur1es and
Yt diseaseée, oot LATA L At e oo i
* The encouragement of publlc awareness’ and
" inférmation campalgns directed at key
 wpersonmel:sl9 Tt'is'a mistake ito heliéver
_that eductlon is the "cure-all™. Experience
teaches the néed for repetition~and.constant
.. ¢ rrreinforcement of 'public education™ campaigngy o
Nevertheless knowledge, including knowledge of
“criminal and civil consequences of causing
~injury, can sometimes play & part in reduc1ng
. the toll of 1n3ury, ak . 1east for a. short
-time.20
% .The préomotion of expert attention to. lnjury
avoidance, preventive design .of -thé
‘enivironmént,; the.e uipment, vehitles, . product
- lztorrant intesting: sand:dovonuil the Figures o louvldd: Dot

B RS S M0 T R PR FREN A R iy

Recent leglslétlon in Brltaln,'the Uﬁited States, Sﬁédéﬁ:
and Canada prov1de Australlan 1eglslat0rs with some of . the
options availdble to them in modernlslng our excessxvely
complex and unstructured factory and other work safety
legislation. At the same time provision could be made for
providing a "new catalyst" to co-ordinate the existing
fragmented efforts which seek to cope with the safety problem
in Australia.22-

In Britain, the Robens Committee was extremely critical of
existing industrial safe%y and health legislation. I believe
that the Committee's conclusions could apply eﬁually to the
position that now obtains in the Bustralian Federation23

"Present regulatory provisions follow a style and
pattern developed in an earlier and different
social and technological context., Their
piecemeal development has led to a haphazard mass
of law which is intricate in detail,
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unprogressive, often difficult to comprehend and
difficult to amend and keep up to date. It pays -
insufficient regard to human and organisational
factors in accident prevention,.does not cover
all work people, and does not deal
comprehen51vely and effectively with some sources
of serjous hazard. These defects are compounded
and perpetuated -by excessively fragmented
administrative arrangements.23 )

As a result of consideration of the Robens report, the
United Kingdom Parliament enacted the Health and Safety at Work
Act 1974. The Act consclidated the piecemeal legislation into
one enactment covering virtually ali people at work., It
established a Health and Bafety Commission and ‘Executive

responsible to administer the legislation and to provide a
central office to.supervise research and"tra}hing~and to
provide adeguate advice on health and safety. "The Commission
is empowered to issue appréved codes of practice for the
purpose of .improving pfdtection standards for people at work
and the public. Safety inspectoré are empowered to issue "on
- the spot”™ enforcement -in prohibition notices. The thrust of
the legislaﬁion'is;wbowever, towards consultation, dadvice,
persuasion ard assistance. Its crities suggest that this has
led to inadequate - enforcement of proper safety standards, -
eV1denced by the PrOVlolOH of 1nadequate inspectoral staff, the
launchlng of insufficient prosecutlons and the enforcement of
trivial fines. - ‘

In the United States, the Congress first took a
comprehensive approach to industrial safety when it enacted the
Occupational Safety and Health Act 1970.24 fThe PUrposges of

this Federal legislation are declared to be

"To assure safe and healthful working conditions
for working men and women; by authorising
enforcement of the standards developed under the
Act; by assisting and encouraging the States in
their efforts to assure safe and healthful
working conditions; by providing for research,
information, education and training in the field
of occupational safety and health;-and for other
. purposes." :

~
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" Section_ 2 (b} declares the purpose_of_thngong}egs and its
PRI LR e 2L DRV TR SONE T S I SO e R s S ¥ S S AR L

"o, assure, so'far -as: 15 pOSSlble, that every'-
working man-and women-in.the-nationthasisafe and -
healthful worklng -conditions- and sto- preserve ‘the

As a
‘outdated -

standards and to conduct research

4 R ol v

SRy

R s S

In Sweden, 1ndustrlal safety:haérbeen placcd squarely into
the context’ of the ' well"developed 1ndustrial democracy of that
countiy.” A Work ‘Environment - Act "1978" extends prevlous SR
:leglslatlon about safety and the work” env1ronment to’ anlude -
organlsatlon of WOrk £31 sﬁs, the”adaptaticn of work o human e
needs and to 1mprov1ng ‘the quallty of 'life. PrOV151on is made
for joint safety committees. - This. last mentioned procedure has
now been followed in the United Kingdom. From October 1978

unions have had the legal right to appoint safety
representatives and members of joint safety committees in
factories. The aﬁpointment of 150,000 trade unions
representatives for this purpose, is envisaged.25 The Trades
Union Council has trained hundreds of union officers and tutors
and prepared teaching kits and a handbook on health and safety
at work. A more direct approach was taken in the Canadian
Province of Ontario with the Employees Health and Safety Act
1976. "This Act gives an employee who believes that a machine

or work placé is unsafe or does not comply with the safety



-12-
regulatlons, the rlght to refuse to work pend1ng an
inspection.” It also allows. the Minister of Labour to order the
establishment of joint employer-employee health and safety
committees and provides for the apéefnxﬁeniheffe'ﬁerk place,
from among'empleyees; of sefety;reﬁreeentatives-with the right
to inspect plant ‘and’ to make ‘recommendations.. The right of
employees to withdraw their labour in dangerous situations was
consxdered an 1mportant weapon to enforce .and . raise, safety

standards. . : L e e

In October; 1978, the Canadlan Centre for Occupatlonal
Bealth and Safety Act 1978 was proclaimed. ThlS Federal Act's
purpose is.to 'promote .the fundamental rlqht of Canadlans to a

Sl

'healthy and Safe worklng env1ronment by creatlng a national
1nst1tute concerned....w1th occupat;onal health and safety
The Ipstltute s_governlng,body,lncludes rep:esentatlves from
the Prbﬁinces, trade unions, employers.and government
agencies. Its objects include promotion-and establishment of
‘standards_and the collection of data relating to occupational
health and safety. .The progress of these, Canadlan 1n1t1atves
. w1ll be closely watched by Australlans._a'ﬁq :

‘A NATIONAL APPROACH TO SAFETY.IN AUSTRALIA?

In Australia the National Commi;tee of Inguiry into
Compensation and Rehabilitation reperted in July 1974. Part of
its report dealt with proposals for adopting a more scientific
appreach to safety. The submission made on behalf of the Royal
Australiasian College of Surgeohs asserted: ‘

“"The prevention of trauma is as much an applied
science as is the prevention of disease. For
maximum community benefit a scientific approach
to the totally injury problem shculd be
adopted. 26
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Orthodox proposals were made concerning the collection of
statistical and research material, and ‘the provision of funds’
and other dssisStande ‘for saféguards and-design. - More novel was
the proposal-for thé "establishmentiof d new National Safety-
Office to co~ordihate and help to fund-safety’ progects,
research, the definition of standards’ ‘and “an Lntegrated attack
on the accident problem as a'whole".27: 7Thé Safety Officé-
would also have ‘& Funttion 'to"endeavolr'to-to-ordinate theé
slow-moving activity designed to harmonise or unify Aust;alia‘s
State and.Territor} safety 1aws.28; The.Committee recommended
that, to the extent that’it.could-be’doneé within constititional
limits, the-objective éf’éi“sindié“ébﬁpféhenéivé:fraheWork-o;*

legislation® should be pursued:'in Australia.2%: -7l

L T S

"Théfé'afé“many:1é§ai“impediﬁéﬁtsiiﬁ5the&ﬁéy5of'-5
Austfalia'éréchiééiﬁé“éFhaEiOﬁalﬁAéEféf thé " kifd riow operating
'{n”thé“ﬂhitéé'Kin@ﬁbm*bt‘tﬁéfGhited”étdtéé.”*bur Constitution
did not} in terms, a51gn compensatlon,’rehabllltatlon, safety

or the preventlon of ac01dents “to” the’ catalogue of“
respon51b111t1es ‘of the -Commonwealth- qullamentf How:is“ié*“
that in thé United States; alic’ a Fedération with limited
constltutlonal powers, ‘such a comprehen51ve Act was passed by
the-: Cong:ess agt recently asvi970? -mhat ‘Act deprives -the States
of ‘a traditional area of responsibility and secures a uniform
national law which now covers at least two thirds of the total
work force?30 ‘The answer to this guestion is to be found

less in the differences of language between the Constitutions
of the United States and Australia than in the narrow
construction by the High Court of Australia of what are
basically the same provisions.

Section 2 of the United States Act firmly bases the
legislation upon a finding '

-"that personal injuries and illnesses arising out
of work situations impose a substantial burden
upon, and are a hinderance to, interstate
commerce in terms of lost production, wage loss,
medical expenses and disability compensation
payments”. .
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Under the Australian Constitution, the Commonwealth Parliament
‘has power under s.51{i) to make laws "with respect to trade. and
commerce with other.countriESiand‘émong the States!. .- In the
United States a doctrine of “"commingling” or "integration® of
inter-and intra-state trade has been -accepted. This doctrine
permits Federal regulation of such intrasfate trade as is o
incidental to interstate or ovarseas-traée, at least where, in
economic fact, the -two are so closelyyéSSOCiated'that uniform
control is reasonable. This argument has not been actepted by
the High Court of Australia.3l The inconveniences-of the
-présent_restricted interpretation of s5.51(i).are manifest and
have been criticised by some Justices.32-. . . ..

There would be no impediment to the establishment by the
Commonwealth Parliament of a National-Safety Office with
research, information cdllection, design; advice and even
certain co-ordination functidéns.. "It is the necessity to add
"teeth" by way of the provision of an Inspectorate and the
enforcement of sanctions that raises the qqngtiﬁutional
question. oL ’

"It seems llkely to me that in txme the ngh Court w1ll
expand the scope of the. trade and commerce POWer. - The growing
integration of the Australlan_market economy makes this
probable. The resistance to the éomingling doctrine will wane
and a fuller scope will be given to the Commonwealth's powers
under section 51{(i), potentially most valqable for national
economic legislation.33 an interpretation of the Australian
trade and commerce power eguivalent to that adopted in the
United States would probably permit the valid enactment of a
national law similar to the Occupational Safety and Health Act
of 1970.

There are other impediments to a national approach which
need not be explored in any detail. For example, the power of
the Australian Conciliation and Arbitration Commission to make
an award in the settlement of an industrial dispute has been
heid to be limited to matters wiFhin the industrial
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relationship of “the partiés.34’ Variouérmattéfg“Withiﬁ the ="
scope*Of¥Sd:called~"ménagément3prefdgéti¢és“‘ﬁaéé'beén‘ﬁéld
olitsidenthe  Te§itihaté™amnbit o f*En BREBa 2 vllid* § providion ™
relatrng-to ‘thé deductioén of union ‘daes from ‘wéekIy vwidges was
held” beéyond *poveri3d5 Management prérogatives-are”neither as
clear nor ‘as untrammélled as 20 years ago. 362 "fndeed; it is
1ncrea51ngly -recodiised-that. every 'union- demand in ‘somé” way

(Y

entrernches upon -what Weré former ¥ manager fal™
prerogatlves 374 However, ‘the ‘extent to“which the’ 1ndustr1al:"
tribunaYs “eEn prov1de ‘in ‘their  awards detalled prov151ons 1n_ -
relatlon to safety, 15 "1inited by leglslatlon {ang*® i the""
?ederal sphere, p0551b1y, by the™ Constltutlon).f Provisions do
exist in awards for- the’ supply of protectlve dev1ces or
appropriate clothlng, the" PfOVlSlOD of ‘first aid equlpment ‘and
othet“ridimentary f30111t1es. Desplte dlsappro al“on the part

of the trlbunals, “ERére s “an “hcredasin *tendency £6r -awards to

pETMit the” payment &f a- dlsabllty allowande in "Iieu-6f the"
provision“even of these”limited entitlements:38°7 Tt séems”

likely €& -me ‘that ‘the héxt-decadé Will "seé fHe 'anioHs} ‘more
sensitlve to the ihdustriai.disadvantageq,of unsafe working
conditions) ﬁressing the Arbitration Commission to an’
éxpléfaﬁfdn*bf?fEé’bdéei§7iﬁ'feéﬁeéﬁ*ﬁfrﬁfogféfoﬁﬁﬁéf the *
health and safety of - -employees under” Federal -awards. A’
parallel ‘development; Unhanmpered by constitutional llmltatlons,
Qill probably occur in the State industrial tribundls. -

- IMPROVING THE PRESENT AUSTRALIAN LAWS:

short of a single national Act, of the kind now in force in
the United States and Britain, it is likely that we will see in
Australia rationalisation and modernisation of State laws and a
movement towards uniform standards, although at a somewhat
languid pace. The Australian Federation is not noted for its
success in securing uniform laws. Industrial safety and health
legislation is merely one instance of this.
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The South Australian Industrial Safety, Health and Welfare
Act, 1972-1976 is the model that was largely. followed by
Tasmania in 1977.. A committee. for the review of the Victorian

legislation reported in 1978, _An:inte;—depd;tmental committee
is considering the, New South . Wales legislation. The
Departments of Labour Advisory Committee (D.0.L.A.C.) has made

.a variety of recommendations, some of which have found their

way into State laws. Hoﬁéve;4{becausg_this,body comprises busy
Permanent Heads of Federal and. State departments and meets

~ "annually, the limits of. what it can .achieve are obvious. 1In

1972 the Woodhouse report déclared.tbaf_a'new:catalyst for
action was needed and that uniformity and simplification of
laws was a prime objective:ﬁor'én effective atﬁack on
industrial. accidents. These cpﬁclusions;remain apposite

today. Under. its ActvmthejAust;aliapfLaw,Reform_Coﬁmission has
statutory responsibilities in matters. referred to it by the
Attorney-General to review, ‘modernise and simplify Commonwealth
laws., It also has anaobligation.té consider‘proposals for
uniformity of laws.. It has:shown gghabil;tyqto work. with
relevantuéxpe;tshinua wide_rapgefogsdisciplinggi‘in order to
assist'Parligﬁent;to.improve the legal system.. Qne_area gherei
disparity of "laws creates confusion and .injustice is ’
defamation. Shortly, the Commission will be publishing its
proposals for a single law of defamatioﬁ iﬁ Australia. This
project might be’ considered as a mpael for a like Commonwealth
initiative, through the vehicle of the Commission or otherwise,
in the area of industrial, health, safety and welfare. A new
catalyst is surely needed. '

FROM FAULT TO SQCIAL WELFARE

The Industrial Revolution, the development of the internal
combustion engine and other,technélogical and social changes
produced a recognition in some quarters in the last part of the
Nineteenth Century that the traditional provision for recovery
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in the case of proved fault was gn-;ngdgqgate;Way;qfﬁdealiné
"with the increasing:numbers of-:human and social problems caused
.'by traumatlc injury.and:disease,» The:first. fruits.of. this.
realisation were: the workers! compensation -Acts ‘which: spread.
from Germany-to: England and . later-throughout the Empire and
nmost of the developed world.w“It.was.not until fhe 1930s.that
proposals for:-acmore: general,no:fault liability scheme gained
widespread .currency. WNo-doubt the advent.of.the motor car and-
" the growing-toll:it. took:aupon:lifeiand:limbrprovided a new
impetus. for. such.moves. in 1932 a .detwiled Report:was:made to
the Columbia.Universitwaouncil:fof.Research-in;tﬁe5SDCial
Sciences.: ﬁheiReport advocatedfaﬂfo;m:of_schedﬁledgbenefits‘
providing compensation for .the victims .of mwotor-car acciaents,
analogous. to.those. found in:workers' compensation:i...:.
legislation:39: 1t tookikhirty' yeats: for-the proposal to get’
anywhere insthe. Unlted States.: wiIb was. consistently opposed by
the American Bar Association.:=In-1934.a Resolution of: the ‘- :
Amerlcan-BarpAssoc1atyon-condemned;the:proposaluand”Slmllar-
resolutions-hgvggrecu;req;gincéathen,xbésedlupoqfthe same
?‘:guments,. B TR - ) L

Rl L R L

In 1933"a" Select Commltteé of;the House of: Lords was.
establishbed to-consjider the. Road Traffic (Compensation for

Accidents) Bill.4%-:The Bill:proposed.compensation;:also.: . -

along the lines of the Workers' .Compensation Act, without

regard to negligence in the case of motor car accidents. The
Committee reported lagainst the scheme on the basis that "any
such scheme would necessarily have a purely arbitrary
basis®,41 :

In 1947 the Government of the Canadian Province of

Saskatchewan received a Report on the study'of compensation for

victims of motor car accidents. It proposed legislatién along
scheduled compensation lines, analogous to workers'
cbmpensation and without proof of fault. The scheme left
unaffected the right to a common law action. It was adopted by
the Province in the automobile Bccident Insurance Act 1952.
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In 1957 the Province of Nova Scotia established a. Roval
‘Commission, which recommended against-a-no fault scheme along
Saskatchewan lines. The same-recommendation emerged from &
Victorian Royal Commission in 1959.° The Royal Commissioner, -
- Dr. Coppell Q.C., relied heavily on the views of the House of
Lords Committee. He also pointed to the anomalies that would
arise if, in Australig}-this issue'were‘dealt with differently
from State to Stdte.%2 . A

In.1963 the Hew Zealénd Govéfqment received a Report from a
Committee under the Chairmanship.of. the Solicitor- Gene;al.fpr
New Zealand, Mr. Richard wild Q.Ch,;iate; tgnbe.CQiéfrJustice
of New Zealand.. The éommittee did not feel able to recommend a
no fault scheme -but suggested that- the.idea needed more study.
In 1963 a Comﬁittee of. the, New South Wales Bar addressed its
attenéien.pafticularlyhththg;possibilitxyoﬁkno.faulf motor
accident compensation.. .It recommended against the idea in -
terms -akin teo. the resolutions of the-AmericansBar Associatien,
At the heart of the New South Wales-objection:was a fear that
jury trial-wqu%q be lost. As e#ents transpireg, jury trial was
. lostiin New So&th.Wales‘motar"car-caseS"butfwiﬁhout the '
ﬂcompensating?ﬁenefit of a-no -fault: scheme. . Négligence
continuesg to this-day.to rule the ﬁlaintiff's legai
entitlements. ) '

In 1967 a Royal Commission was established in New Zealand
under the Chairmanship of Mr. Justice Woodhouse. The original
Terms of Reference related to amendments to workers!
compensation entitlements. However, these were subsequently
extended to a general enguiry into personal injuries. The
result was an important Report which produced legislation in
1972.43  he legislation, which commenced operation in April
1974, abolished workers' compensation and common law damages in
New Zealand, set up an Accident Compensation Commission and
substituted for previous remedies an entitlement to no fault
statutory compeﬁsation for'injuries.

In 1972 the Tasmanian Law Reform Committee produced a
Report on No Fault System of Coméensation for Motot Vehicle
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Accidents. ~Tnis Report resulted in. the Tasmanian:Motor
Accidents -.(Liahility -and Compensation) Acb“19?4;.3The1Viét6r;an
Parliament~in 1973 passed-the Motor.Accidents Actyn:This Act

gave compensation withoutwfault to.various.victims.of Victorian
motor:cér«acqidéntsﬁumThe,scheme has-nowabeén.operating-for
geveral years oIt providesuscheduled payments-fom'a?limited
time. It is said to -have replaced common: law litigation.in all
but major-.cases 44 -

in. 1973 tHezNew;SouthAWales-Goyérﬁmentaaﬁnounced;ﬁhe A
esEablishmént of -its own Committee .under Mr;'Juétice"Mearés.i
car cases.... .B.ut, the -.-WO,]:,-k..,Of _th,at;l.\._Comn_l_‘ttee.:qu . suspex_}ded _when ’
5hort1y;éfte:g£he Federal- Election in.De@gmbeﬁilalz,‘a National
Committee of-Inquiry waswestablishéd:dnder!the Chairmanshfprof
Mrt“Just;cg;quﬁhqg$¢¢ Mr. Justlce Meares Was: later appointed
a member of.zthis..Inquiry.. The.Committee. p:oceeded Wlth speed
to report”uponﬂits Termsrowaeference That Report. was.-
dellvered on 27 June.1974—and tabled 1nhthe -House of sy
Representatlves on 10 July 1974. It appended draft leglslatxon-
for a Natlona1,Compensatlon Act.

COMLYGA ST ..L,m' L et A rE L aui‘ 4 syl igdnoe -

_Meanwhile, in the United States, leglslatlon had come into
force insthe State of Massachussets in 1971 ‘based on the no
fault philosophy, despite vigorous opposition .from the legal
profession. That legislation continuesito spread to a number
of States. The Saskatchewén and New Zealand models haée
exerted very considerable influence upon the thinking of
governments, law reformers and lawyers throughout the common
law world. They remain before us in Australia today..

In March 1973 a Royal Commission was established in Britain
¢harged with the duty to report upon the circumstances in which
and the means by which compensation should be payable in -
respect of death or personal injury. The Royal Commission was
required to consider whether sﬁch'compensation should be payble
"only on proof of fault or under the rules of strict

‘liability". It was ¥equired to consider the cost and insurance
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'f“implications of its proposals.. The Commission réported iﬁl
March 1978. Unlike the Woedhouse Report, the Pearson )
Commission!s.ReportnfaJQu:edfthéageﬁeqtién_qfktd:t remedies
alongside.a signifigantly expanded soéial;seéuriﬁy.system. No
fault compensation was recommended for motor vehicle injuries.
The no fault provisions for workzinjurieé were to be improved.
New benefits fot_seéénely handicapped children were
reconmended.... A.series of specifit propoSals were made but no
fault schemes_were rejected in respect of sea and inland
yaterways, rail-transport general;y,_prgductngiabi}ity,
medical»treatment,.qcbupietsi~1iability'and_injury»by1animals:

R O T e FOER L 2 e

The.Goveznmenthof_the United Kingdom appears likely to
inﬁroduce:legislqtionfin'lQTQ based upon the-Pearson
recommendationsm:AIn'Australia theAfochS«of&thezdebate remains

the Woodhouse.Report, with its-mugh more:-radical proposals.

- LS . _ 5 . . .
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THE OBJECTIONS

-The.chronology of reﬁorts and génefal.legislative
inactivity is’ sufficient to make it clear that no fault
liability is not without its opponents,. This is not the
occasion to catalogue the gfoundé of opposixién. At the heart
of the opposition is the fact, which can scarcely be denied,
that the notion of "fault" is deeply_ingrained in our society.
It offends the general sense of juétice that people who bring
accidents upon themselves should recover egually to those who
are innocent victimgs of the fault cof others. The effectiveness
of fault as a deterrent is diminished by the realities of
life. The existence of widespread, even compulsory, insurance
makes the claim of personal cost and liability a theoretical
one. If liability to pay damages can be passed on to an
insurer, it is scarcely a matter that will greatly detér the
insured. Wevertheless the feeling of blameworthiness and the
belief that people injured wrongfully should.be,fully
compensated is one that is strongly held in Australian sociéty.

There were other objections. It was said that the premium
to cover no fault liability would have to rise fourfold.
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Espec1ally 1n the area of motor car acc1dents or 1njur1es ‘at

home,_lt was argued that 1t would glve rlse to much fraud and

mallnqer1ng. Whereas there 1s enough llnk between a WOrker and
his emoloyet;.to dlmlnlsh fraud, the llnk between the ?T ""
participants ln a motor car aCC1dent is transxtory in the'l"
extreme.' The opponents of no ‘fault schemes’ polnt to the
d;sadvantages of bureaucratlc and partlcularly governmental

controlled admlnlstratlon.' They see such schemes as yet

anotner example of creeplng 5001allsm 45 '_

“fﬁwtﬁewﬁﬁited'éﬁetee, the American Bar Assoo1atlon “in 1960
listed _many of the above - ObjeCthﬂS although no mentlon was ’
made of the lawyer s 1mmedlate profe551onal 1nterest in

that: iHéJiEébi&i if”aii”GiéEEmé 6%"{h3 r§'5éé“%o”bé“”ﬂ'
compensated adequate compensatlon "for the victims of wrongful
and negllgent injury will have to ‘be. pared down in order . to
ensure that all may recover,'no_matter who was to blame or who

R

was at fault.l

THE VW'OO‘DHO‘t‘].E:'»E- REPORT  ©
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Benefits:

It was against this background that the Report of the
-National Committee of Inquiry was delivered in July 1974. It
was proposed that an injury compensation scheme should commence
in July 1976 and should be immediately effective, A sickness
scheme was not to commence until 1 July 1979 because of the
additional cost that would be incurred by extending benefits
beyond injury to cases of illness.

At the heart of the Report was the intention that the
scheme proposed should be exclusive of common law and workers'
compensation entitlement. Clause 91 of the Bill attached to
the Report is in these terms:

91(1) It is the intention of the Parliament that a
benefit in respect of incapacity or death as the
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result of personal injury or sickness is to be in
substitution for any damages recoverable or
payable in respect of that injury, sickness or
death, whatever the cause of action or basis of
liability and whether the cause of action is
actionable at the suit of, or the liability is
enforceable by, the incapacitated person or some
_other.pezson.'
(3 - An action or other proceeding does not lie in.
respect of damages.td which this section'apblies.

The substituted benefit was a weekly entitlement equivalent to
85% .0of the average weekly éarningé of the perébﬁ injured, 1If
the person injured was not in.receipt.of'qarn;ngs (CH-
housewives, commuhards, working.children, etc.) a;notiénal wage
of $50.00 was arbitrarily-fixed.- To compensate for inflation,
allowance was made to update the“aﬁerage by_referéncé-to a
price index and a fixed allowance for ﬁational_p;oductivity.

] The benefit was hbﬁ.to commeﬁce until:afte: Ehe'cgmpleﬁion
of the first wéek of incapaéity.: “ihcapacity“ was to be
calculated by reéference to the American Medical Association
Guide to Impairment in 5% rests. ' ’

Machinery:

The cost of the scheme, estimated to be $325 million ia the
first year {for the injury scheme alone) was to be borne by a
10% levy on petrol (to compensate for motor car accidents) and
a 2% levy on employers and seif employed persons. As well, the
savings in administration by the avoidance of itigation was, it

was said, a major fund available to finance the scheme.

Essentially the system was to be operated in a Department
of State. However, appeals against departmental decisions
would lie to appeals tribunals. These would comprise a lawyer,
a medical practitioner and a third person. On a point of law,
an appeal would lie to the proposed Federal Superior Court .46
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whatever Happened td the REPOrE?. ininr «r i knas

Soon after thWe Billj based on the draft-attached to-the..
Report, reached “thé Parliameént; it was*reférred;by'thémSenate
to the Standing CémmittEevon'Cdnstitutiohal'andnﬁegalgAffairs.:
This Committee Qas'Esﬁécially’tbncefnedfaboutﬁtheﬁ?*rﬁ-'”
constitutional valtidity.of the.Billy:particularly:-Clause 91."
Government. The trade union movement was concerned with some
of the. proposals-and -its condérn was<supported*By the legal
‘profession. _Andmarieg-wereﬁpéiqped-oﬁff¥‘Tﬁéﬁr¢sbéﬁsiblé:il*“
Minister, Senator J.M.: Wﬁeeldoﬁ,*establishedla Working. - .

Commi ttae iw*ﬁfs*Dépaftmenﬁ“tq;reiékamiﬁé“the“ptOPOSéa~égheme
in the 1ight'df1the~complaiﬁfslmade;faIn*Octobér.19757 Senator:
Wheeldon ‘Proposed ‘a -rew réthsd Tof "furiding the“scheme.  This
iﬂvorved%anpéﬁrdrﬁfaiﬁof¥fi%é?ééﬁts1§éfﬁga116n“ahdfaxﬁéx on "t
employers wﬁidh;*iﬁ”was:said;rwould”bring“inf89%36f-thé:*'"*i
necessafy're@enue”qu'aqﬁinjuryfsbhéme?47ﬁ*Tﬁe-bepéftmental
Wdrking~C6mmitteé“QASﬁabou&*tdfproduce:a?ma§Qp;répoﬁﬁgﬁg.Er,
suggesting a_}arge number of chaqges.by the time the Goﬁepnment
wa$'dismisééé1injﬁovembéﬂﬁl97§i HOnﬁigtﬁdveﬁbet'iglélﬁhéiﬁt‘:n.
careétakdr rGovernient announcédvits“pProposalsvforsa nstional
compensation‘scheme;af;n:essencer it 'supported:the :"no fault™

-entitlement in prfnciple. ‘However, it favoured the maintenance
of common law rights and the achievement of a national scheme
by co-operation with State Governments, the trade uniocn
movement and the insurance industry.48 At the same time the
Departmental Committee's Report-was released, proposing a large
number of important amendments to the original Woodhouse
scheme. 49

Following the election, the new Minister, Senator Guilfoyle
established a National Compensation Programme Steering
Committee.%0 This Committee, armed with the Woodhouse
Report, has sought to secure State co-operation in a naticnal
scheme. On 9 November 1976 Seﬁator Guilfoyle in answer to a
question in the Senate had to confess:

"Not a great deal of progress had been made ...
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not all” States are prepared to commit themselves
to participating in a national compensation
policy”.

In February 1977 a Natlonal Compensatlon Blllﬂwas 1ntroduced as
anh opposition measure, but it dld not proceed. At one stage,
it ‘was ‘understood that a Backbench Commlttee of the Goverament
; Parties would ‘have the reupon51b111ty of conSLderlng the
Woodhouse Report and the objectlons to lt.' There the matter
presently rests, Wlthout a change of heart among the States
-and, possibly a change in the economlc clxmate, no great
progress can be anthlpated towards enactment of fundamental
reforms in our approach ‘to compensatlon of the v1ct1ms of
-1n3urles and dlsease. Changes will contlnue to occur.
Compenstlon rates will’ 1mprove. The scope of entltlements and
of those embraced by workers' compensatlon and motor vehicle no
fault, leglslatlon W1ll contlnue to expand. Reforms of the more
Eundamental k1nd proposed by the Natlonal Commlttee of Inqu1ry

do not appear to be on, the leglsl t1 e hor'zon.

is easier fo criticise

Any law reformer 56§g'iesrns that i
than to construct, Nevertheless, important cbjections have
been voiced to the Woodhouse proposals end they must be
recounted. o

i  The Approach: Fundamentalists point to the Terms of
Reference'and the choice of Sir Owen Woodhouse as
Chairman. Far from seeking the best possible national-
system of compensation, the Government avowedly sought
rather the adaptation of the extant New Zealand scheme.
The Terms of Reference make it plain that the Government
had "in principle ... decided to establish" a national
scheme. According to some, this led to a result oriented
study which affected the whole way in which the Committee
of Inquiry approached its task.®2 At this distance
criticisms of such a kind appear irrelevant. The.issue is
the desirability of the scheme, not its authors or origin.
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piminished Benefits: The trade union movement  emphasized

the step backwards involved in certain of the benefits.
The first week which had been gained in workers'
compensation law by gradual leéislative amendment in the
1930s and 40s was lost. One hundred percent compensation
which had been gained in South Australia53 and by

" industrial decisions throughout the country.34 But this

wag to.-be substituted,by eighty~five percent. The benefits
for widoee'particularly were criticized.  The absence of
provision for paln ‘and". Sufferlng, less of the enjoyment “of .
life and other 1ntanglb1es Was' ob;ected to.r The‘.,'

incoénsistency of provxdlng up “to” $10 000 for eoeﬁetie

Uinjury but not’for other 1ntanglbles,'was noted."In'South

Australla, the” loss of statutory solatlum in the case of

death was se&n as the abandonment, of an 1maglnat1ve e

-

indigerous beneflt .55 Calculation . ofdeompensatlon on “the |
basis of the income in the last 3Gb was criticized as

-artrflcxal Many other anomalles were attacked., In
“fairness) it should be sald that many of” these anomalies

were in the process of correctlon by the Departmental

'Commlttee whlch had charge of review of the scheme.’

Slgnlflcant improvements wére announced in November 1975
but after the change ‘of Government 56 ’
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Administration: "The‘adninietretive'efrengements were

criticized. The scheme was not to be administered wholly
as a social service benefit. Yet doubts existed about the
independence of the proposed tribunals to resolve
ldifferences, It was feared by some that they would not be
sufficiently independent of the Department. It was
criticized by others that they would not be sufficiently
integrated into the social security system.57 Since 1975 ..
important reforms of administrative law in tne Commonwealth

sphere relevantly diminish the force of their objections.

Fonding: Tne proposals for funding the scheme were
attacked as unsophisticated and insufficiently'thought-
oet. Quite apart from retrogressive nature of indirect
taxation, taxes on peirol obviously burden country dwellers
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"more heavily than those living in the city. The Report
generally dealt inadequately with the financial side of the .
scheme. The Bill ultimately left the probiem to the
Treasurer, although revised systems of .funding were
subsequently anncunced. ’

v  Constitufional: Most. fundamental of all obijections,
howéver}‘was the constitutional objection. Fere too the
Re?orf was comparatively silent. There is hardly a word

- about the scope of placitum xxxiilA adopted after the
Referendum of'1946‘_ It empowered thé Commonwesalth . .
Parliament to.make laws with. respect to certain socia; -
security allowances. The scope of the inéqpance power
(placitum xiv}, thérincidegtal power ‘and other Commonwealth
powers is not reGiewed. Certainly opinions have been
expreszed that the scheme, as d;afted, went beyond the
present constjtufional‘competence of theVCom@onwealth
Parliament. The histéry of placitum xxiiia might, however,
have given confidence to those who, in thié_aréa, urged

seeking an- extension of Cqmmonwealth,power from the people.

* EVALUATION OF WOODHOUSE-™

All this being said, thé fact remains that the debate can
never be the same in Australia following the Woodhouse Report.
Already Tasmania and Victoria have.limited no fault motor
vehicle schemes. The scope of social security in a modern
State expands apace. BSocilety grows increasingly intolerant of
the injustices inherent in the fault principle. Unacceptable
legal anomalies may be cured bv ad hoc legislation. The
fundamental problem remains for the victims of injury: the
maimed and his relatives, the deceased and his dependents.
There would seem to me to be little doubt that no fault
liability schemes will continue to exert their persuasive
influence over legislatures. Whether they should be to the
exclusion of common .law and other rights, is a matter of
judgment. The Pearson Royal Commission thought not. Speaking
at the New Zealand Legal Conference in April 1978, Mr. Justice
Woodhouse was unrepentant. The demise of tort mentality and
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" the cohstfucéibﬁ of“a soial welfake compeﬁeétion attitude
requiredrtln hlS v1ew, nothlng less than the’ comolete removal
of the"lﬁngerlﬁg features of tort damages 53
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It is rot for'fié Eé‘éa? what should now -be done with the
Woodhouse - Report. it stands in marked contrast to the Pearson
Report approach. Unllke ‘the Eéétoral no fault 1eglslat10n, 1t
proposes a new concept, whlch takes the procedures for o
compensatlng 111 and 1njured fe110w C1t1zens out of the realm
of. pseudo damages actlons.' It 1srperhaps noteworthy Ehat in

New zealand; the’ 1nsurance 1ndﬁetry, the legal professxon and

the trade'unions now accept the Woodhouse scheme.J The country

has not been bankrupted by 1t here 1s no talk of 901ng back.

.......

ontlnuatlonhcf these debates 1n Australla. _It 15 llkely that
4 National Safety OleCe, or “some varlant of 1t W1ll be
_New attentlon Wlll be glven

establlshed by the Commonwealth”?

expedite ‘the modernlsatlon, 51mp11f1cat10n and unlformlty oE
safety laws, partlcularly in 1ndu5try The Arbltratlon

Commission may- come«to'have ah 1ncrea51ng ‘role as the concerns
of unions and their advocates become more alverse.r Structural
changes in employment will contlnue to have a mergloally
favourable effect upon the decline. in LnJurles at work.
Increasing industrial democracy and consultation between
employer and employed, will, as in Sweden, direct new attention
at preventive measures designed to promote safety and to
prevent -avoidable accidents.

Ad hoc provisions will continue to be developed to confront
the grosser injustices of the‘present system for compensating
the wvictims of injury. Reformed national health, national
compensation and national superannuation will continue-to
Preoccupy proponents of a improved Australian seociety. It
seems likely to me that we will live to see impiemented a
variant of the Woodhouse.scheme: the constitutional hurdles
overcome; the funding difficulties surmounted; the
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inconsistencies in benefits
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.

and independent scrutiny of entltlement dec151ons assured.
when this will be, only the future will tell
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The views expressed are the author 's own and are not those
of the Law Reform Comm1551on. '
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