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THE. LAW _REFORM COMMISSION . . - .

' The task of the Law Reform Commission is to advise
Parliament on the reform, modernisation and simplification of
the federal laws of our country. The Commission is established
in Sydney. There are eleven Coﬁmissioners, four of whom are
full-time, The Commissioners are assisted by a staff of 20 and
by feams‘of-consultants_chosen,_with the approval of the
Attorney-General, to erk on particular projects.' The
Commission engages in public debate about the law, its purposes _
and its reform. It ddes this by the use of the media and by
publishing papers setting out tentative proposals for change.
The Commission holds puBlic hearings in which experts and
ordinary citizens have their say, directed at identifying the
defects and omissions in current law and proposing ways in
which our legal system can be improved. Reform does not imply
change for its own sake. It suggests change for the better.
When the Commission has formulated its proposals for legal
change for the better, it presents a report to the
Attorney-General -and Parliament. The proposals in several
reports have already been adopted as part of the law of the
land.}

Great forces are at work for change in Australian society,
They include the impact of a changing population and changing
social and moral values. One could scarcely expect that a
society that is better educated and better informed would
conform to a legal system laid down in earlier times when the
law was there to be obeyed and that was that.
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Many of the problems facing the médical and legal
professions today reflect, in part, this phenomenon. People
nowadays are more conscious of thedir rights, They are also
better informed of where things have gone wrong. They ask why
this or that should be the law. They are more prone to assert
their rights., I believe we will see more rather than less of
this. There will be no turning back the clock to universal
blind acceptance of the professional wisdom of the doctor, any
more than of the lawyer.

The second force for change is science and technology
itself. Science affects the law as it does medicine. The law
tends to speak to the society of today in the language of a
previous time. Uncomfortably for the law, society and its’
technolecgy do not stand conveniently still. Whether it is the
impact of computers on our privacy, telecommunications on the
repetition of a defamation, the breathalyzer on intoxicated
driving or transplant surgery on the legal definition of death,
technological and scientific developments are occurring at a
rapid rate and may reguire adjustment and accommodation by the
legal system which, ultimately, states the standards by which
we live peacefully together.

LAW AND MEDICINE

In a number of the tasks that have been given to the Law
Reform Commission by successive Attorneys-—-General, we have been
thrown into close contact with the medical profession, working
in an interdisciplinary way to improve the law by a thorough
understanding of relevant medical data and an appreciation of
the proper relationship between medical practitioners and the
law. Thus, in an early project designed to reform the laws of
criminal investigation, we suggested that persons subiect to an
intimate police or customs search of their bodies should have
such a search performed, at their option at least, by a medical
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practitioner not a law officer. Already, this proposal has

been substantially adopted in the customs area.

In a task on alcohol, drugs and driving, we had to address
the different means available to establish sufficient alcohol
or drug intoxication to impair driving efficiency.3 This is
a case of technolegy coming to the aid of the law. Certainly,

tha 1o and +tha ranrte ~Anld nntb have roned with the




tremendous'expansion of the social .problem of intoxicated
derlng, w1thout the ald of breathalyzer and llke equlpment

The old pr0cedures of oral testlmOny, of the 1mpre551on of
witnesses concerning 1ntoxxcatlon, would .have serlously 1mpeded'
an effectlve 5001al reSQOnse to the phenomcnon of the drlnklng
driver, As it 1si_our 1ega1 remedxes seem puny and lnefﬁectlve

i

against thlS endemlc ant1 SOC1al act1v1ty e e
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Two later pfojects; 6ne_cqmpletédland,one still proceeding,
have thrown the Law Rgform Commission into the closest contact
with the medical profession. I believe it has been a bracing

experienqe}fo; both of Jus,
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in 1976 we were asked by. Attorney General Elllcott to

advise on the 1aw that should govern human t155ue transplants
5"

and aSSOC1ated matt . The Comm1551on was 1ed in the .
progect by Mr.lcommlsSLOner Russell 5cott.r It numbe:ed amongst
the CommlsSLOners 81 Zelman Cowen andg Mr.'Justlce Brennan of
. the Pederal Cou of Australla._51r_2elman, before jOlnlng the
CommlSSlon, had wrltten on. the eublect of transplantatlon over
t- Uht° the 1egal and ethlcal
problems whlch human Lransplantatlon brought 1n 1ts traln.

many. years and had drawn att

{7'

To eneu;e#tﬂét tﬁé'ié&ﬁérs of the Commission fully
understood Lhe medlcal, moral and other issues raised, we
assembled as lS our usual practice, a team of honorary
consultants who numbered some of the flnest medical
practitioners in the country. From all States, and from the
varied relevant disciplines of your profession, busy '
practitioners, at the height of their powers, gave their time
to contribute with the Commissioners of Law Reform to the
preparation of an advice to the national Parliament. In
addition to lawyers and doctors, we included in our team
Professors of Philbsophy and Divinity and representatives of

6 We published a consultative

major religious faiths.

document. We held public hearings.in all parts of the country.

We listened to patients who told us of the predicament of

transplantation and the grievous stresses which the pressures

for donations placed upon the family group. We then confronted

many sensitive legal and moral guestions :

* Should consent be required for donations or was it

enough to infer comnsent, unless in his or her lifetime
a person recorded an objection to donating a vital
organ?




Y

* Should the same regime of tramsplantation cover
transplantation of spermatozoa and ova or was the
transplantation of life itself in a special class,
suitable for legal treatment separate from a transfer
of kidney, cornea and so on? )

* Should coroners be empowered to give a pre-death
consent to tissue removal? _

L Should a child, in any circumstances, be -permitted to
donate a non-regenerative paired organ to a sibling,
say, or should the law forbid this to protect the

" family from facing such a dilemma?

* Should a new definition of death for legal purposes be
introduced, in terms of irreversible loss of all
function of the brain, to cope with people sustained
on hospital ventilators : often suitable as donors of

- transplant material? -

* Should the retention of cadaver pituitary glands from
autopsies be legitimised, in the name of the great
social benefit derived from the hormone extract so
procured?

I think you will agree that these questions (not the full
éatalogue of the issues.we had to confront) répresent intensely
sensitive issues. All of them are issues urgently posed by the
advent of transplant surgery. As in so many areas of
scientific and technolegical advance the "time cushion® to
permit society's lawmakers the opportunify of refiection and
the gathering of a community consensus, is not now always
available. The advances in immunology occurred so quickly and
the benefit to the patient was so manifest and dramatic that
medical science advanced. The law, which is supposed to state
society's standards, was left behind. There are few votes in
the resoluticn of these issues. On the contary, because they
are sensitive, complex, even distressing guestions, lay
peliticians tend to put them to one side in a busy world in
which there are headier and less intractable issues to be
addressed. But if the law is to be relevant to doctors,
patients and society : a living and protective instrument that
prevents conflicts and resolves disputes where they occur (and
even facilitates beneficial advances where current law provides
an impediment} issues such as this cannot indefinitely be put
into the legislator's "too hard basket™. '
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We produced our report ) We ag:eed on most thlngs, .on one
issue the COmmlSSlon lelded,'namely on - the rssue of consent by
minors to transplant donatlonu.‘ Our report wasg. Well recelved.
The Brltlsh Medlcal Journal 1n a 1eader, provlded 2 detalled

an outstandrng serles"

The publxcrty whlch the Comm1551on s- act1v1t1es
attracted im the course~of preparing and
publishing its report.did a:lot:.in Australia: to
remedy the ignorance of the public and apathy of
theé” medlgal profe551on towards th1s lmportant a
subject. laswa v wae DIZL L0 o 00 canietn

The British MedicalsJournal picked up.an.important -suggestion

A

in the report.: a .mv

of partxcular 1nterest i§. the. Commissron S.
warning that. the difficulties and dlstress
expérienced by medical staff” in “dedling with'’
dying.patients—are.likely todincreaseé-rather-.than:
diminish as medical..advances add -to the patient's
prospect of Sitvival, and the report concluded
'careful rinstruction in medical ethigs.and.. -
behaviour and related. subjects arce 3..,11ke1§1to:
berefit both the ‘student’ and the communlty T

et

The B.M.J. summed up our approach, 3escr1b1ng the” report as

:Y carefully researched and well reasoned case - for
© " legalr sanction: of :current-practices . ..; in favour
~of .cautiops liberalisation,gf lays (as _telating.

'to the use of cadaverlc tlssue)

Slmllarly sympathetlc reviews appeared 1n the Lancet and the
Laal amroopss, R A LR LA - 1‘—_'._« B

Medical’ Journal of ‘Australia. More recently we have given

permission for the translation of the report 1nto Spanish for
use throughout South America, where'governments are facing like
issues. I cannot remember Australja's last legal transplant to
Hispanic America.

If it ended there, it would doubtless be a satisfying
academic exercise but scarcely one which had improved the law
of our country. Portunately, more has happened, 1In the
Commonwealth's sphere the report has been implemented in the
Capital Territory. 5ir Zelman Cowen presided at the meeting of
the Federal Executive Council when the law was brought into
operation. He has described the special satisfaction of seeing
this project through from the conception, as it were, to its
legal birth. 1In Queensland, the Deputy Premier, Dr. Edwards,
has announced the intention of the government to implement the
report. In Victoria the Minister of Health has told Parliament
that his Ministry "is to a large extent favourably disposed
towards the proposed legislation" included in the report.
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A working party has been set up chaired by Mr. H.W. Pascoe S.M.
and is examining the proposéls. The' Standing Committee of
COmmOnwealth.and State Attorneys—Generql decided to refer the
report to all State Ministers of Health. It has been discussed
at the national meeting of Health Ministers, It is understood
‘that the report is also under study in the other States.

For a country which can boast very few achievements of
uniform law, there does appear to be a distinct movement toward
uniform adoption of the Law Reform Commission's legislative
package. ghis‘is the more remarkable, I believe, because of the
intensely'controversial nature of some of the issues invelved,
I say this not out of idle boastfulness but because it is a
signal to this audience that we may be cptimistic. Given the
right methodology, an interdisciplihafy means may have been
found to capture the attention of distfacted lawmakers., If
this optimism proves well placed, we may yYet look to the
development of a legal regime in such vexed matters as :

* In vitro ferilisation -

* artificial insemination -~ .-

* Transplantation. of foetal-material..

* Genefic engineering BRI

* Clinical trials in the treatment of cancer and other
diseases.

If my optimism is ill-founded, and political leaders cannot be
engaged in consideration of these sensitive issues, there is
nothing surer than that they will not go away. They will
remain, lying in wait to cause uncertainties for the medical
profession, confusion among the laity, distress to some of the
patients involved and their families and sporadic, intermittent
injustice as outdated laws operate with their unexpected
results upon new, unforeseen circumstances.

PRIVACY AND MEDICAL RECORDS

I said that the other current task was one upcen which we
were still working and had not yet reported. I refer to the
reference to the Law Reform Commission on the issue of privacy
protection. In RAustralian medical and hospital practice, it
has been tradition rather than the law that has protected
privacy and confidentiality up to now., A number of pressures
have diminished the security of medical and hospital .

information.
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First, there-is the: growrng perceptlon of comoetlng moral
principles, not least at -a- time when medical ‘care” 15 passrng
from being almost exclu51ve1y ar prlvate'respon51b111ty to,
substantially, a commumity - fesponsibility. 1In any system ofi* -
" subsidised health  care, some form of audit and control may be

necessary.

T ST L By R ¥ TS aby Ty TP T AT S g e e Y
Secondly, since ‘the Waf the“focld 'of "épigémiciogical
research has been on ¢hronic non= 1nfect10us ‘diseases ‘such as”
en51ve medrcal

emphysema and cancer.1 But these requ

tlme.‘Among "the” many ‘moral issues raised is the resolution of"

the tension between the- 1ndxv1duai‘ rlght ‘to’ the prrvacy of
intimate 1nformatlon about hxs medlcal COndlthD ‘and thé just N
requlrements of others, even of the 1nternatlona1 communlty, ’
for~ knowledge that’ W1ll promote the greater good “of mankind. I

know of one such trlal in cancer research where the trial
secretariat is in Lausanne, SW1tzerland ‘and’ the statlstlcal

¢centre is in Boston, U S;ﬁ. Personal data from. Australia is

sent by 1dent1f1catlon number

1‘In other countrles they have
not apparently troubled Lo de 1dent1fy ‘thé' data as we have.

In part this may be “bedause of differing cultural factors in
part it may be ko preserve “the rigour bf ‘the teBt and to '
prevent patlents who ‘move from hosp1ta1 to hospltal endlng up

TN s ie Rt
: T L e .

in the data twice. -
Thirdly, the very size of hospitals, the imperscnal form of
some medical records and the new technology of computerisation
all add to the dangers to medical privacy. The great bulk-of
information which is now kept contrasts notabiy with the
medical card at the turn of this century where the ailments,
personal habits and social relaticnships of the patient were
typically locked in the safe crevices of the physician's mind.
That there is a vast increase in the demand for access to
medical data Seems beyond gquestion. A recent report by a
Presidential Study'Commission in the United States put it thus :

. [Requests] for medical record information that .

are not directly related to the delivery of

medical care [are many]. For example, the
director of the medical records department of a
600-bed university teaching hospital testified
that he receives an estimated 2,700 reguests for
medical record information each month, some 34%
of them from third-party pavers, 37% from other
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physicians, 8% in the form of subpoenas and 21%
from other hospitals, attorneys and miscellaneous

- gsources. The attorneys for the [Mayo Clinic]
testified that the ¢linic receives an estimated
300,000 regquests for medical record information a
year, some 88% of them patient-initiated requests
relating EB claims for reimbursement by: health
insurers.

Privacy is an attrihute of individualism. In days gone by, the
only privacy which hospital patients were concerned about was
the bodily privacy of the environmental surroundings: the
screen- around the bed, the private room and so on. . Now, a new
kind of privacy is upon us. Just as people ‘Can be perceived
directly in their physical circumstdnces (and can ‘be intruded
upon in that way, unexpectedly and against their will), so,
nowadays, important invasions of privacy can occur through-
information systems. Such an expansion in the ‘quantity of
medical data and the equal ease with which, technically, it may
be transmitted across the ward .or across the world, have led to
demands for new means by which the data subject can contrel the
perceptions which others have of them or at least know how
others are evaluating them on their filed information.

The advent of computerisation, in particular, has led to
the development of legislation in Europe and Morth America
designed to reassert the right of the individual in relation to
personal data about himself. A remarkable feature of this
legislation is that, despite the differing legal systems of
France, Germany, Sweden, Canada and the United States,
Luxembourg, Denmark and Austria, a "golden thread" runs through
the privacy laws so far developed. This is the right of the
subject of personal data generally, with few exceptions, to
have access to that data, to see how others see him. In the
United States (though not yet universally in Europe} this right
of access has been in force in relation to the patient's
entitlement to inspect his own hospital and medical records.
Under the United States Privacy Act, federally funded hospitals
have come under the obligation to grant access by patients to
their f£files. No éccess, no federal funds. Some State
legislation excludes psychiatric records. Some cover only
hospital records. In some cases, intermediate access is
provided, 1In others, medical authorities can determine how
much of a medical record the patient may see.
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The predicted flood of access. claims_ has not eventuated.. At a
federal level, with a-total.estimated. patient populatign,of 5
million, requests to,the” Bureau of Medlcal ‘Services- for patient

access to records-have:se far numbered about 3, 000' Lhree

years.

I fully. zeallse the resistance in some medlcal quarters,
particularly in Au;tral;qw:to:;heknotlonﬂof:patlent access.
But I think .it.is.a .symptom.of something. moie pervas;veAgpq
dynamic.. ~Inrefer to.-the. pressures for..a, more.equal ...
relatignshlp;bgtweenvphy51clanqand:pat;gntg -one. in whlch there
is:a:greater:lay knowledge of-thesphysician!s activities and an
increasedgdisinclinationwto:1eaqejeve;y@hingnup-tq;the,docpor.

" A

There are-other, pr1nc1ples of 1nformat10n prlvacy whlch may

or may,not‘have,appllcatlon}&@ﬁthg,con;gx;.oﬁﬁmgQ1cal,{ecordsrq
and research... One is that there.should.be:limits-on the
collection:of. persenal .data and that:such:data.should. only be .
obtainedaby 1awfulAandJ£airwmeans with- the -knowledge.and .
consent,of. the data. subject:-. Another: is:thakt.the purposes for
which personal data are collected should be spec1fled at the
time of the:data: coliecblongJikanmentﬁ Ief;@ctgon will. show .
that:thesenrules  are;designed;to;uphold:individual integrity.
Until-now,:the; law; has, congcentrafed;most;of. its; attention on
the protection of bodily integrity.of the individual,

Assaults, trespass and similar invasions have been effectively
redressed. With the advent of new iechnology: telephone
tapping, surveillance devices, computers and telecommunications
generally, new forms of privacy invasion are created, where the
law's standards are often ill-stated, if stated at all. The
lesson of other countries is clear: to defend the individual
(his autonomy and his integrity) against new invasions of his
privacy, new rights must be created, ultimately enforced in the
law.

Medical records are a small but vital area of private
information. They may well reguire special, discreet
treatﬁent. The Law Reform Commission has widely circulated a
research paper, which embraces, as an application of the
"golden rule™, a general principle of patient access. Needless
to say, it has engendered much heat. 7T hope that before we are
done, it will promote some light as well.
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CLINICAL TRIALS

At the heart of the privacy issue is a tension between the
0ld and the new approach to medicine. The old was _a kind of
professional paternaiism. It.qu sometimes described as a
“thefapeutic privilege" not to impart information to the
patient: The formal position of the common law of England,
which we héve inherited in Australia, has aiways been clear.
It upholds the integrity of the will of the patient:

Every human being of adult years and sound mind
has a right to determine what shall be done with
his own body; and a surgeon who performs an

" operation without his patient's consent, commits
an assault for which he is liable in damages. 12

Like prxnC1ples govern non—surglcal therapy. Put shortly, in
the eye of the 1aw, the patlent calls the shots.

.In;pracpical terms, as wg_éll know, it is not so straight
 forward. A resouréeful;‘patefnalistic, power ful and sometimes
overbearingfprofessipn may nominally favour the patient or the
client with a .choice or a right not to consent. But often
there is little real choice, 'inconvenient options or
alternatives considered unsuitable are-not fdlly discussed.
The consent of the patient is not ftee,‘knowing and informed.
In cosmetic surgery there may be a choice. After a diagnosis
of cancer, most patients, abetted by their families, are only
too prepared to su;render their will to £he medical
profession. This is entirely understandable. But it imposes
special :espbnsibilities which become most acute where there is
no clear cure and experimental efforts are essayed in the
attempt to save the patient or, at least, prolong life and
reduce péin.

The agony about experimental clinical trials is, so far, a
crisis of the medical profession rather than of the law. In
part this is because of the general public confidence for
integrity and skill which the medicél profession in Australia
enjoys. 1In parkt, it is because the subjects, the patients, are
often ignorant of their rights, frightened about their
condition and even confused and ill-informed about the
treatment they are receiving. In some cases, too, the
potential complainant dies, effectively terminating any
community or legal‘review.
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of therapy* to YEFgE® groups ToE* paélenf‘subjects in: all parts of
the world?™ ThisTnedd *rlifns headlong “Tnto Bthical} “Profedsional
and legai-problems? "The "dé&tor¥s problem, Lord“Smith described
thus- P LT e e e R

As 18 the case with the whole of medicine, when a
doctor has a patient with cancer, at the heart of
the matter is a one-to-one relationship ... The
doctor should not, in my view, decide how to treat
a patient on the basis that a high priority should
be given to fitting him into a trial designed to
acquire knowledge that might help future patients
.». I believe that one can accept ... and
co-operate in clinical research without ethical
gualms of any kind, provided that this does not
lead you to treat a patient less well than your
judgment would dictate. 15

Some will criticise this as unduly conservative. Within the
medical profession, there appears to an ambivalence which,
amongst the judiciary, Lord Denning has described as dividing
the "timorous-souls" from the "brave sgpirits". These are
emotive words which imply a judgment. The late Sir John
Loewenthal who, amongst his many contributicns to public
service acted as a consultant to the Law Reform Commission on
Tissue Transplants, wrote shortly before he died:
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The spectacular progress of medicine in this o
century has provided many examples of advances
achieved in uncontrolled and random fashion.
Penicillin, anti-T.B. drugs, anti-poliomyelitis
vaccine and other treatments were so obvious in
their beneficial effect that their evaluation was
comparatively.simple..- On the other hand, the
surgeorns who proceeded with cadaver donor renal
transplantation at a time when the majority of the
world's greatest biolegists and immunologists
-assured them that it could not possibly succeed
were unable to await for the approval of the basic
scientist. “A.gigantic ¢linical experiment was
carried out and its history is now being written
month by month ... The results have been clearly
and objectively reported and the walue of the
procedures has been .determined as progressive
evidence has become available. 16 °

In John Loewenthal s v;ew, it was important to defend the
courage and skills of the surgeons who went. ahead. - An
over-restrictive attitudé -to clinical trials might be good
conservatlve professxonallsm.“ But it weuld be folly, and
costly in terms of life and human paxn, to wait for the major

breakthrough in cancer treatme and to deslist from experiments

whlch may }USt help the patlent nd many after blm or her in a

llke predlcament._

There are varlous reasons why those, w1th1n and OutSlde the
medlcal profess;on who know about it, are anxlou$ about
experimental therapy. The Nazi euthana51a_programme began as a
means of “relieﬁing“ the severely and chrOnically sick. It was
advanced by the medical profession and recent studies show just
how many doctors who presided over killings viewed themselves
as idealists. Interviewed today, they talk compulsively about
technical matters seeking to avoid confrontation with the

reality of the horrors that surrounded them.17 Some still

describe themselves as parties in a "vast revolutionary
biological therapy": 18

"It started with the acceptance of the attitude,
basic in the euthanasia movement, that there is
such a thing as life not worthy to-be lived. This
attitude in its early stages concerned itself
merely with the severely and chronically sick.
Gradually the sphere of those to be included in
this category was enlarged to encompass the
socially unproductive, the ideologically unwanted,
the racially unwanted and finally all
non-Germans. But it is important to realise that
the infinitely small wedged-in lever from which

- this entire trend of mind received its impetus was
the attitude towards the non-rehabilitatable sick. 19
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The horrors of, the revelations.which followed the War made
succeedxng generatlons extremely cautlous about any deviation
from the physician®s concentrated duty,to beal the patlent in

L S TR F ol § S APt Y :‘““,:".
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his care.
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On the other hand the’tragedy of Thalidomide wouid'
andoubtedly be repllcated if careful trlals were not cCOmmon
: In the Unlted States,

place before new drugs are 1ntroduced'_
the appalling danage done- to- human belngs ine other countries ™
was llmlted by the Fedetal Drug Authorlty controlled test

release of thalldomlde ‘over 2 l/2 mllllbn tablets were

dlstrlbuted by August 1962 to more‘thén a- thousand doctors who
prescrlbed the drug to almost 20, 000 patlents, including 3, 760"
women of chlldbearlng age. Fortunately, the F.D.A, stopped
general dlStElbUthﬂ and prevented the fttghtful damage done

elsewhere. ket .
Siun i e ey (e and hom ' Y . . S . .
But_,hllst hlndsught sho WS, the wlsdom of reettelnt An thls

case,, two 1ntractable problems are 1dent1f1ed by The flESt
is the bad results that may flow from the denlal of useful and

t*' f
valuable drugs or the restrelnt on possibly useful treatment
that has not yet been‘conc1u51vely proved . The second is that.
any. controlled attengt to sPare.. the whole of society, from
similar dlsasters requires, .at the initial stages of, therapy,
an imposition on, the cont:ol group of fellow citizens. The
3,760 women of childbearing age who. submi'tted, in all
likelihood unknowingly, to the Thalidomide control, did so for
the benefit of society. If all goes well, and particularly if
thexe is an advance, we applaud yvet another medical triumph.
But if things go wrong, what is the moral and legal position of
the doctor?

There are, as you would all know, numerous international

statements of limitations on human experimentation, The
20 21 the

the Declaration of

the Declaration of Geneva,
22

" Nuremburg code,
International Code of Medical Ethics,
HelsinkiZ??

Political Rights all place limitations on what should be done.

and most recently the Covenant on Civil and

The last mentioned document, the Covenant, is a United-nationsr
instrument which Australia has signed but not yet ratified.

The Commonwealth has annocunced its intention to proceed to
ratification and the Human Rights Commission which is to be
established in Australia contemplates national machinery to
ensure that we comply with the terms of the Covenant. Article
7 reads as follows:
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No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment. In
particular, no one should be subjected without his
free consent to medical or scientific examination
involving risk wheré such is not required by hlS
state of physical or mental health. 24

" There are few legal decisions on the practical trénslatioﬁ
of these broad principles to actual cases. If therapy is
beneficial, or at least does no harm, nothlng w1ll generally
eventuate. 1In cancer treatment, even if the therapy is not

-beneficial, the patient will generally understand that
experimental, even desperate measureé_are required. We have
not vet become fascinated with medicai.mal-pragtice
litigation. TIf the patiént does not know of or fully
understand the experimental nature of the therapy, he or she
will rarely be in a pOSition to take a complaint further. It
does seem, however, that a higher standard of care may be -
required where a medical practitioner is carrying out
therapeutic'reséérch on a patient. Canadian cases suggest that
the test goes beyond the normal prxnc1ple5 (v1z. what a
reasonable doctor would have done under the: c1rcumstances) and
imposes on the practltloner the duty to-exercise "very great .

care, if not the greatest care'possible" in experimenting with

new treatment.25
that a physicién is under a strict duty to read all relevant

English authority, furthermore, suggest

medical literature, in his or her specialty at least, before

26 These

using a new therapeutic measure on their patients.
are onerous, some will think insupportable, obligations. But
they are the counterpoise to the law's recognition of the very
great confidence and trust which the medical practitioner

enjoys.

So far as the amount of information that -must be imparted
to a patient before he or she can legally consent to new or
experimental therapeutic treatment is concerned there is little
specific domestic law on the subject. .It is not ordinarily
necessary for a patient to be informed about every conceivable
risk.z? But as the treatment used becomes more experimental
and the potential risks are consequently increased a duty to
tell the patient and secure informed consent correspondingly

increases.28



The law cannot be expected to yvield precise answers to the

moral problems posed by the technologlcal advances in ©

medicine. 29

The tnme cushlon has gone_ Events are mOV1ng

faster than the'law or- 1ndeed our powers ef ethlcal ~~~~~

bxvalent and lﬂcllned

understanding. - But though so ’ n
to justify the means, {when all goes well), by the ends, I do
not imagine that the law will embrace, unreservedly, this poiﬁt
of view." On the ‘contrary, I:believe that the- future-legal
.regime qill'reinforce;=1n Australian 'law;- the prlnc1ple of
informed consent: As recent research suggeats,30 the

overtiding duti‘to ‘heal “is'-not’ 1ncompat1ble-w1th YL
experimentatibn, Some of this research polnts tothas 1mproved
undetstanding of: formsi*and :the greater perceptlons of - treatment
optidns whén thée patient it allowed“to taketa~brief written
explahation home,i td. consider: S REY sol;tudeﬁor w;th;hls or her
family. 31, We;whotareusq:close?tofpreblems?fmedicalfor:iegal,
often assume comprehensioﬁ”inispeed;ané'qualityttﬁatﬁgbes
beyond the citizen in:a.stressfuwl situoation:: To:allay fears -
and’ promote “the ultimaté contrél‘bylindividuaiihumanebeings
over their: own destiny:---I.am sure that*we-willdsee even '
greater- efforts inm the: future towards frankness w1th the
patlent" We~ are: deallng with' an better educated and better ’
informed: eommunlty.__I have confldencefthat~there 1s an
understanding of the. need forrmedical: experxmentatlon.-,But
whether.there. is oi isi notyuitois for: therindividualsto - decide
his or her destiny, however foolish thatdecision may-seem to
others. : " .

THE RIGHT TO DIE: _
Does this principle extend to a right. to die? The horrors

of the Nazi camps and the fear of the "thin wedge" of
euthanasia promote resistance to this concept. The
Judeo~Christian tradition resists both. active and passive
euthanasia. The official teaching of the Roman Catholic
Church, however, stresses that human life continues "for so
leng as its vital functions, distinguished from simple life of

the organs, manifest themselves without the help of artificial

32

processes". The Papal view was reflected in a statement

written in the name of Pope Paul VI

The duty of a doctor consists principally in
applying means at his disposal to lessen the
suffering of a sick person instead of
concentrating on prelonging for the longest time
possible -~ using any methods and undér any
circumstances .~ a life which is no longer fully 13
human and which is drawing naturally to its end.
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Under Jewish doctrine although any form of active euthanasia is
strictly prohibited, the "artificial prolongation® of the life
of a terminal patient 1s not generally thought to be

required.34

Because of the distinction draw by much moral and religious
teaching between the issue of euthanasia and the right of a
terminal patient to refuse "extra-ordinary care", moves have
developed in the United States of America to provide a legally
enforceable right to die. This is not, as some would
misunderstand it, a right to commit suicide or to prematurely -
terminate a healthy life. It is rather the right of an adult
person of sound mind to execute a éeclaration which directs the
withholding or withdrawing of extra-ordinary life-sustaining
procedures once he or she is adjudged go have a terminal

condition.35 '

Statutes have been passed in the United States preserving
this perceived ultimate right of the individual. They would
not appear to conflict with Christian and Jewish religiocus
teaching. They provide exceptions in the case of ‘minors or
pregnant womeﬁ and pegople who are not of full legal capacity:
They protect the medical profession against the charge of
aiding and abetting the death of another. They pay great
attention to the patient's capacity to comprehend his or her
sitvation, the risks and the alternatives, They respond, I
believe, to the genuine horror felt by many American citizens

about the well publicised predicament of Karen Quinlan.36

There appears to be little present agitation for similar
legislation in Australia. But I believe that the time will
come when law makers here will have to face this issue too.

CONCLUSIOQONS:

As people become more assertive of their rights, better
informed about what those rights are, the problems for the
medical profession will expand. 1In cancer treatment the
dependence of the patient is so overwhelming and uncritical
that additional duties are cast on the medical profession, as
the price of the trust it enjoys.
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Thatithls 1s reallzed can be seen Erom a scrutlny of the-nl
Titerature which shows a keen sense of ob11gatlon felt in many
guarters abouL ehe prlmacy of tbe duty to heal and the -
importance of the obligation of frankness.; It was doubtless
casier in the days when paternalistic professionalism 1nsulated
the doctor from these preseures,'whether from w1th1n the
profe551on, from patlentv or from the lae But the genle w111
not be put back 1nto the bottle.l AndilnAihe resu lng e

ERTS N o e

controversy there wxll be underllned i belleve, a prlnc1p1e .

from whlch the common ‘Lair had’ never dev1ated E'namely that

soolety and 1ts laws should defend the rxght of the patlent to
'make knowlng de01510ns that may effect hxs person,'so that he

is upheld as an 1nle1dual and never treated as a_mere object

“ ST B Il ot

"1 am honoured to have been an1ted to 301n you for this
ocea81on " I applaud the honourable way in which you are facing
the stressful task of your, dlSClpllne and also some of the.
acutestAmorel lSSUEQ‘Of our tlmes.e The dlqtlngulshlng feature
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