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INTRODUCTION

We are going through a period when for economic, emotional
and other considerations, many critics urge a cut-back or at
least a holding of the line in respect éf the growth of public
sector activity in Australia. A new acronym has burst upon the
scene:- the unloved guango. In Australia, Britain, the United
States and elsewhere it is suggested that the role of
administration should be contained.

At the same time, the forces of science, technology and
changing social values lead our busy parliaments and others to
enact more and more ‘legislation., In Australia, the number of
statutes enacted each year has long since passed a thousand, to
say nothing of the subordinate legislation, ordinances,
regulations, by-laws and the like. It requires no special
prescience to see. that despite the calls for containment, the
role of public administrators is likely to expand. The
decisions committed to them will become increasing in number
and importance. Consegquently, as the 20th Century moves to a
close, there will be increasing pressure to submit much



adninistrative action to effective review. The realisaticn of
this necessity is not confined to Australia. However,
important initiatives have been taken in Australia, in the
Commonwealth's sphere, that are already attracting interest
here and overseas. A

At the centre of the Australian experiment is the
Administrative Appeals Tribunal (A.A.T.)}. The Tribunal has a
novel jurisdiction. Although headed by judges., its powers
extend well beyond the orthodox judicial review of
administrative decisions. The Tribunal has now been operating
for more than three years. The end of 1973 saw the resignation
of the Tribunal's first President, Mr. Justice Brennan, who
returns to full-time duties on the Federal Court of RAustralia
having seen the A.A.T. through its first innovative periecd. 1In
1978, I teviewed the initial 1B months of operation of the
Tribunal, by reference to the reasoned decisions delivered to
the end of 1977.1 1In that review, after an analysis of the
background; rationale and workload of the Tribunal, I sought to
identify three themes as the principal features of the
decisions of the A.A.T. emerging after 18 months.2 The
passage of a further two years has reinforced my view that.a
critigue of the strengths and difficulties of the A.A.T.
experiment ¢an be usefully conducted by reference to these -
three themes. They are, in turn, the suggested superior
ability of the A.A.T. to reach the right'or preferable decision
by: ' ’

(a) a superior capacity to gather and find the facts;

{b) an enhanced ability to identify, clarify and apply the

relevant law; and _ '

{c) most novel of all, the unigue function to search out

and review elements of discretion and policy, inherent

in the administrative decision.

THE "RIGHT OR PREFERABLE DECISION"

The A.A.T. is not, or at least is not yet, the general
administrative tribunal envisaged by the Kerr Committee
Report.3 1Its jurisdiction is confined to those matters
specifically conferred upon it either by the original statute
or subsequently. The initial list contained in the Schedule to
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the 1975 Act remains the core of the A.A.T.'s jurisdiction.
‘Whether for want of resources, concern at the full consequences
of review or:otherwise, there has been neracerebtion of - -
significant-jurisdiction (in,ter@s of importance or guantity of
workload) conferred on the Tribunal since 1975. Accordingly,
the scope for :influence of the Tribunal upow administrative
decision—makinguis-a.itmited»one.é—nBut-within those -limits,
the functionsnand‘pOWeLs‘of:théhmribunal'arérmést ample.

mh_whe}ezjurisdiction“is conferred;iapplications may be made
to the Tribunal “to review decisiensai For the purpose . of -~
reviewing a decision; the.Tribunal.may Texercise all the powers
and - -discretions that are conferred by any relevant enactment on
the person who made Tthe deciyion”.§~'TheaH¢ﬁTT;:simply steps
into the ghoes of the .original decision-maker, reviews his
decision andmmakes’  the decision which.the -administrator -
cught, in its opinion,; td have'made "in the first place.
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.The Federal .Court has pointedrout.that:in-conferring these
functions onsthe AJALT. 2ithe .Tribunal has. been.given a
jurisdiction which goes beyond that normally exercised by
judges: Coee s o - .

-~ The-function of the: Tribunal-dis, < oam -~ - .
administrative one. It is to review the
administrative décision that is under attack
before it. 'In that review, the Tribunal is.not
restricted to considerations which are relevant to
a judicial determination of whether a '
discretionary power allowed by statute has been
validly exercised. Except in a case where only
one decision can lawfully be made, it is not
ordinarily part of the function of a court either
to determine what decisicon should be made in the
exercise of an administrative discretion in a
given case or, where a decision has been lawfully
made in pursuance of a permissible policy, to
adjudicate upon the merits of the decision or the
propriety of the policy. That is primarily an
administrative rather than a judicial function.

It is the function which has been entrusted to the
Tribunal, 8

It is true that evaluative and judgmental considerations do
affect the decisions of courts, But normally the courts have
exercised self-restraint and operated within very narrow
limits, harnessed by procedural rules which tend to restrict
what they can do to control the administrative decision. Where
jurisdiction is conferred on the A.A.T., the constraints are



not readily to be found in the statute. The A.A.T. is invited
to substitute its view for that of the administrater appealed
against, . .

It was natural and 1neV1table that the A A.T. should search
for a methadoleogy that could guide it in exercising such new '
and substantial powers.. In the first deportation case, .the
President, Mr-Justice Brennan, pesed- four guestions as the.
inteliecktual, path he would traverse in reviewing the Minister's
decision-to deport. It was in this passage that reference was
first maﬁe to the test of what was "right or.preferable”:

There are four related but distinct issues which
may arise in any application to review a decision
te order deportatien under s.13(a} of the
.Migration Act 1958.. First, is it a case where the
Minister may order deportatlon under s.13(a)?
Second, if the Minister has a"policy which governs
or affects-his exercise of .the power, is that
policy congistent with the Act? Third, if the
Minister has.such a policy; is any cause shown why
the Tribunal ought nct to apply the policy either
generally or in the particular case? And finally,
on the facts of the case and having regard to any
pol1cy considerations which opght to. be applied,
is the Minister’ S dec151on the rlght or preferable
* decidion? 9. S oA

‘These four guestions provide the three¢ themes T have _
mentioned. BRBefore I address them, in turn, it is important to
note that the Federal Court has made it plain that the overall
duty to reach the "right" or "preferable" decision imposes on.
the Tribunal a responsibility of reaching its own conclusions
without necessarily being constrained by general government
policy. The Court pointed out that the question for the
Tribunal is not whether the decision which the decision-maker
made was the "correct or preferable one” on the material before
him. It is for the Tribunal to make its own decision on the
material before 1t.10 In the absence of a statutory
reqguirement binding the Tribunal to a formulation of policies
made by the Minister (as may be done under the Dalry Industry
Stabilisation Act 1977, ss.l1A and 24A) the Tribunal has to
make up its own mind and, according to the Federal Court, if
the right or correct decision leads to a result different to or
inconsistent with government policy, then so be it:

It would be contrary to common sense to preclude
the Tribunal in its review of the decision, from
paving any regard to what was a relevant and
proper factor in the making of the decision



itself.” If the original-derision-maker properly:
paid regard to some general, government policy in
reaching his decision, the existence of that -
pelicy will plainly be a relevant factor for the
Tribunal to take into account in reviewing the
decision. On the other hand, the Tribunal is not,
in the-absence of a specific¢ statutory provision,
entitled to abdicate its function of determlnlng
whether the decision made was, on the material °
before the Tribunal, the correct or preferable one
in favour of a function of merely detecrmining
whether the decision made conformed with whatever’

- the relevant general government -policy might.be. 11

This, 'ther;, ig .the present state Of the atk, wiWherd tHe .
decision-maker -may have regard to ‘government. pdlicy,:éompatible
with his 1awful dut1es,_so to may the -BJA. T._ But - 1tsf:-,
overriding duty is to. reach "the correct or preferable
decision. The: Trlbunal must act w1th judlclal fairness and

- detachment. ItAmust not exerc1se powers for purposes other
‘than those for which the powers exlst.. It must have regard. to
relevant con51deratlons and ignore matters Pabsolutely apart
from the matters: wnlch by Law ought to be taken into-:i::"

consideration”. 12 } PR
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I now Furn to comment on the strengtas of the A. A T. in

reachlng the “correct"

“rzght" or "preferable“ dec151on on the

merits, 1In d01ng "so I w1li mEHthn certaln problems whlch may

warrant critical attentlon.'

PR

ASCERTAINMENT OF THE FACTS S

In making an administrative decision affecting rights or
privileges of individuals, some understanding of relevant facts
must be had by the decision-maker. One of the recognised
dangers of big administration is that relevant information
about individuals may be missing, garbled, misunderstood,
cutdated or otherwise lacking in the appropriate measure of
guality or gquantity. Decisions relating to individuval
entitlements to social security benefits must be made in great
number and, in the nature of things, speedily. While other
areas of government decision-making may not be under quite the
" same pressures of time and number, the opportunities for
contemplation and reflection are rare. Good administration
generally requires prompt decisions, but also correct ones.



The A.A.T. is undoubtedly armed with powers that go.well
beyond those enjoyed by most administrators,'whose decisiagns
are appealed from. TFor example, the Tribunai,may reguire
evidence' to be -taken on ocath or affirmation,13 enforce the
attendance of witnesses, the answering of questions,l4 secure
the production of documentsl5 and, in certain circumstances,
order the payment of fees for witnesses.l6 Even if the
decision-maker did hold a hearing, either compulsorily or
voluntarily, he almost certéinly would not have the power to
compel testimony as the A.A.T. .can. Thus, it is entirely
possible that the decision-maker will not have access, on some
occasions, to all relevant information. Wormally,
administrative decisions are made on the basis of file’
information without anything approachiﬁg'a formal hearing.
Generally, then, the guantity of information collected, the
time available for its evaluation and sometimes its quality (as
improved by -controverting cross—examination) will place the
A.A.T. in a.superior position to secure-and appreciate all
relevant facts,

If this is a strength of the A.A.T., it follows that the
ALA.T. procedureé,‘as deveioped after the adversarial mode, are
most apt in those cases where detailed fact-£finding is
inportant and warranted to reach the right or .preferable.
decision. .

I have previously illustrated the value of the A,A.T. in
eliciting deéailed medical ‘and other facts nécessary to review
and improve the primary decision in such matters as defénce
force retirement and death benefits.l7 The enlarged
opportunity to produce lay and medical evidence before the
A.A.T. and to test competing expert hypotheses has almost
certainly, in this area, resulted in more accurate and just
determination of rights.

But it is in-the area of deportation cases that the
superior fact-finding abilities of the A.A.T. are perhaps most
clearly useful. One has only to read the decisions of- the
Tribunal in the rapidly expanding number of deportation cases
to realise how varied are the facts and how evenly balanced, on
occasion, are the competing claims ef the general community to
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be free of aliens_cong}cted,of_Oﬁﬁences,@ndfgfpindividuals in
our midst who claim the opportunity to contimue living in.
Australia. In theée céses, tbe A A T. cataioguec-and evaluates
the detalled facts, about the llfe .and offences of, the proposed

deportee, hlS employment and personal Links. to, Austxalla, the
opintonngfLothgrsﬂgbggthh;m and hlSqPOSSlPlQ'§quFm:anq“
rehabilitation.  In ﬁecter;.Mr.;Justice Brennan, calied 7
attentlon to. the superlor ‘povers. and opportunltles of the
Tribunal. in. these words:

.The, Tr1buna1 must ascertaln the relevant facts of
‘the case. This examlnatlon may frequently throw a
2 néw -1ight- onthécaseé, ' for the Tribunal:may -compel
~.-the production,of evidence and exposg-it to
““cross-examination and comment, an advantage_which
“the Mxnlster ‘does . not: -havé™ : BRI

' In thls case, has been furnlshed w1th
Yoo phe SfActs which 'werd placéd BEfors the Minister -
.and the policies which were thought.to be- ... -
appllcable In addition, it has had evldence from
oG fhet appllcant ‘WHich was téstadiby#i i i

Cross=— ﬂ;nutionﬂnandpsubmussions from, Ehe 1egal
representatlves of the partles ‘e

In thls case, 1 have had the advantage which was
_denied to the Minister of seeing the applicant and
"of forming ‘adtiopinion ds to+his Iikelihobd dgain’
ko transgress -.... In.myopinion, deportation at
“the ' present t1me ;s not warranted 18

Hav1ng acknOwledged thlS superlor faC111ty, 1t 15 approprlate

.

" to call attention to a number of problems The flrst is the

cost and delay which may often attend such an exquisite
examination of factual material. This is not a problem

"confined to the A.A.T. It is one inherent in the continuous

oral trial of the common law tradition. But the suggested
long—term.aim of administrative review on the merits is the
improvement of initial decision-making. It would simply not be
possible nor appropriate to have every administrative decision
subjected to such manpower-intensive, time-consuming and
expensive review procedures. Yet, the initial decision-maker
must somehow seek to reach the right or correct decision, upon
information available to him without recourse to compulsory
process. Furthermore he must do so, if the business of
govermment is to go on, in a time span significantly shorter

"than curial techniques typically reguire. WNot only does the

expenditure of time and expensive manpower limit the number of
cases that can be handled in this fashion. The fact that only



a few are so handled'may make the impact of decisions in those
cases of intermittent and limited value in improving
administrative decision-making generally. What is the reaction
of an administrator to a statement by the A.A.T. that the
Tribunal has had'a better opportunity, after -several days, many
witnesses, compulsory process and weeks for-deliberation, to
reach a better understanding of the facts? It cannot be that
the "administrator should adopt precisely the same technigues as
the Tribunal. He does not have the same powers., He certainly
does not have the same time. He may not have the same skills
of syllogistic reasoning. He probably‘does not have the same
temperament and training in the sifting of minute but relevant
facts. Heé is more sensitive to ngernﬁent-aﬁd public opinion
that the A.A.T. may be. He is impatient with the rules of
evidence and the trappings of formality. ' T

I envisage_ét.least.thfée possiblgrreactions to the
assertion of superior-fact-finding ability in the A.A.T. The
first and preferable reactioﬁ is‘oﬁ; of trying hardér to secure
the kinds of facts which the'patientnreasoned'and publicly
stated decisions of the A.A.T, sgggéét_fo'be rele§ént. Not
only will decisions resting on such?factvae?@ore%likely to be
upheld. The aim of the process is to improve the correctness
_of decisions. Thus, decisions_based on considerations declared
by the A.A.T. to be relevant may lead, in analogous cases, to a
quite rapid ascertainment of the preferaﬁle decision.

The second reaction is that the administrator may accept
the A.A.T. as an appropriate and convenient forum in which to
resolve the relatively small preoportion of particularly
troublesome cases which emerge amongst the mass of
administrative decisions he must make. The knowledge that the
decision is reviewable may iﬁstil a greafer sense of care and
responsibility fn making the decision in the first place. The
existence of appeals may help to instruct the well-motivated
administrator in the fair handling of future, similar cases.

The third reaction is one of impatience and self-
protection. There will doubtless be some who will dismiss the
A.A.T. procedures as a lawyer's fancy, having no practical
relevance to day-to-day decision making. The result of this




view will be resistance. to the:further accretion of. ;
jUflSdlCthﬂ to the Trlbunal, defenqlve actlon to uphold those
decisions which are appealed, or possibly worst of all,
unconvinced . abandenment,of cases of appeal, writing.them off as'
the lltlglOUS Tchance.. factonﬁ-whlch has now been.inflicted on,
the Public Service.
Because- initial decision-making canneot-afford the- luxury of
time consuming ascertainment.of factsg aftérwthe édversarial_
model, I predict that, at. least as_an:alternative orgsupplement
-to present procedqres,:thererWill:bquuite:raéid.moves towards
more_lowfkey,”fact:findiﬁggteqhniqﬁésﬁﬁrIf such technigues .. .:
could be found;gthey_cguld.at onquérése;ve,;he}supenibr~
capacity of the A,A;Tg_tohget;rag}@lyﬁto,relevént facts whilst
at the -same.time avoid.the full-scale adversary trial which has
tended to mark the first-years of the A.A.T. ’

Pagagraph 33(1)(0} of the . Admlnlstratlve Appeals Tr1bunal
Act provides:that in a.progeeding-before the Tribunal,. it.is.
not bound by the 5uleszquevidencenﬁbugﬁmay-infonm.itself-on
any matter in;such manner as it thinks appropriate!. .

P I R S S PR AL S :,.,A,;..,,.,.:.‘,\ Sempegt Tyt
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In some. cases, the A. A .T. .has undoubtedly stretched the
rules of . evidence and received material which:.would.not ..

ordinarily be admitted in evidence in a court. Thus, in Beets
and Minister for Immigration and Ethnic Affairsl9 Mr. Justice

Davies had to consider the prospects of rehabilitation which
the applicant would have if he were deported to New Zealand. A
telegram from the applicant's father was received into evidence
deposgsing to the extreme difficulty of the situation. The
applicant and his sister gave evidence on the subject. A
further telegram was submitted disclosing that a number of
engineering companies had been telephoned, but they had no
vacancies for welders, the emplovment of the applicant. Mr.
Justice Davies did not place much reliance on this

information. He . admitted into evidence an extract from a
publication on monthly employment statistics produced by the
New Zealand Department of Statistics showing that the
unemployment rate in New Zealand was less than Australia.
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On the othet hand, the general approach of the Tribunal has
been cautious, This reflects what normally happens,
notwithstanding such statutory commands, when tribunals are
established and manned, predominantly, by lawyers:

The Tribunal and the Minister are egually free to
disregard formal rules of evidence in receiving
material on which facts are to Be found, but each

.- must bear in mind that "this assurance of
desirable flexible procedure éoes not go so far as
to justify orders without a basis in evidence
having rational -probative force" as Hughes C.J.
said in Consolidated Ediscon Co. v. N.L.R.B. 305
U.5. 197 a2t p.229. To depart from the rules of
evidence is to put aside a system which is
calculated to produce a body of proof which has
rational probative force ... That does not mean,
of .course, that the rules of evidence which have
beeh excluded expressly by the statute creep back
-through a domestic procedural rule. Facts can be
fairly found without demanding adherence to the
rules of evidence. 20

In the case just cited{.a:depp;taﬁiqn‘appeal, the Tribunal
proceeded to review not omly the conduct eétabiished by the
applicant's convictionﬂﬂb@g aisorce;pain‘other_conduct upon
which the Minister'had relied. It'reachea the conclusion that:

Notions of fairness - notions which reflect our
ability to give to aliens who lawfully settle here
the security needed to establish a family, home
and employment - reguire that an alien resident
-should not be deported without proof of the facts
tending to show that his deportation is in the -
best interests of Australia. A family is not to
suffer the banishing of a hushband and father
without .

such proof. Suspicion is wholly insufficient., 21

In that case, the Tribunal had to adapt its procedures to
receive, in the absence of the applicant but in the presence af
his legal advisers, certain confidential information, But of
course administrators in making discretionary determinations,
guite often rely not only on facts, nor even on suspicion,
still less on confidential material that cannot readily be
disclosed and possibly incapable of proof. It is inherent in
the administrator's functions that he, as any other person
hoiding a respoﬁsible office, must act on huhch, guesswork and
"feeling” which develops over many yeafs of dealing with like
problems,® The A.A.T. may ultimately come to a similar
expertise, though it is unlikely and may be undesirable., For
the moment, at least, it acts virtually exclusively upon the
material placed before .it. Though not bound by the rules of
evidence, it has shown some reluctance to move far from them.
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In Pacific Pilm Laboratories -Pty.-Ltd .and The:Collector of .

Customs22 the‘question'arose~asmto whethe:vthahTibunal would
the ‘originali deeci s.mmmak er -:and-.,; -some, e,njlg:i}t ?t';b;lnk PR o lghtly so.
The Collectortof*Customs'soucht‘to'tender-in his‘case the

duty was 1n_quest10n,;x'

materlal In: support\oﬁ’thEﬁtender,:

Department submltted-

that 2thev TrLbunal should not xema1n 3
the-matters contained in the.Reportshaving. regard
to-the-fact: that Parliement amended thegs tarxff BO
refer-to-~"hulk: rolls"-shortly after..the.Tariff-

Board Report- was; released ~on 2,June 1967 In . . .

fact, so our inguiries.latér. .disclosed; -the tarlf
was amended-by Act No. 39.,:1968 - which.was.assented
to on-18 June 1968 and was given retrospectlve
operatlon from 1 November 1969. 23

Even though the materlal would undoubtedly have been avallable

to the. de0151o T
mingd, the A. AAT. re]ected the tendex-'

Although under S. 33(1)(c) of the Admlnlstratlve
. Appeals ‘T¥ibunal Act 1975. Parllament Kas prov1ded
"that, "in & proceeding befdre The ‘Tribarnal, the -
Tribunal ‘is not bound by the: rules of ev1dence “but
may ‘inforii- itself on any matter in such manner as
it thinks approprlate. we concluded that it may bé
unfair to the applicant-if we wére -to have regard
to the transcript of evidence taken during the
Tariff Board engquiry when there had been no
opportunity for the applicant to test relevant
evidence in cross-examination. We indicated that
any witness whose evidence might assist in
establishing the trade meaning of "bulk rolls™
should be called before the Tribunal ... We
invited submissions on behalf of the Collector
whether the Tribunal could properly refer to the
Report as an aid. to interpretation of the Tariff
but the invitation was not pursued ... We
accordingly decided that we should not refer to
the Report. 24

In addition to being released from the rules of evidence, the

‘ront of hlS

Tribunal is instructed by paragraph 33(1) (b) of its Act to
conduct its proceedings with as little formality and
technicality and as much expedition as the requirements of the
law and ."a proper consideration of the matters before it"
permit. Where a Tribunal is by statute estabklished with the
duty, on appeal, to step into the sheoes of thz administrator
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and virtually to make the decisipn he ought to have made,
{though on the material before the A.A.T.) it deprives itself
cof its advantage in fact-finding by any slavish adherence to
rules of evidence.” ‘Failure to considef a relevant Tariff Board
enquiry (even at & ‘Price of pérmitting material in replyl seems
to illustrate the danger of the Tribunal's depriving itself of
information which, quite properly, would have activated the

decision of ths admlnlstratbr.

What inference is to be drawn from the Pacific Film case?
1f the ultimate rationale of the creation of the A.A.T. is the
improvement of administrative decision-making at the "grass
roots™ level}-is thé administrato: to. infer that; in case an
appeal is lodged ha” must ‘not con51der hearsay materlal which a
potentlal appellant dld not have the opportunity to ‘
cross—examine and to test? A preferable course may be the
reception of éll~relévant and reliable material, with ample
opportunity to respond.: Otherwise, the process of.-
administrative review and the .search for the so-called
"correct” and "preferable” decision may be distorted. The

. Tribunal, enmeshed in rules of evidence may seek, however
unwittingly, to impose-a curialLétraiéhtjéékét on
décision—makers who inevitably look for wider range of
information, probative though not admissible in the orthodox
sense. There is in a strict approach to receiving evidence a
danger of bifurcation which the statute érovided against, viz.
that the administrator.and the A.A.T. reach decisions on
material that is typically guite different. -

FTINDING THE LAW

It is to be expected that a Tribunal whose presidential
members are all Federal Judges and whose senior members are
experienced lawyers should evidence skill in ¢larifying the
legal obligations of Commonwealth administrators. RAlmost every
case cominé before the A.A.T. involves the ascertainment of the
legal basis for administrative action and the subsequent .
testing of the facts and of declared policy against the
standardé of that ascertained legal obligation. The A.A.T. has
emphasised the importance of complying with the law, as
ascertained and declared. 1In doing this, it has done nothing
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more than to uphold the Rule of Law Wthh 1s central to our__
kind of society. The A.I A f. 5 functlons “of ascertalnlng ‘and
stating the law not surprlslnglj,_show the A. A T at 1ts beut
It operates 1n much the _same way as a court, even though 1t 1s
not a court and may not exerc1se the judlc1al power of the i
Commenve..lth because of the way 1n whlch the doctrlne of the'
Separatlon of powers has been 1nterpreted : In a sense, the
strength of the A. A. T ‘in Cla[lleng and stat;ng the law is
ironic. In The Collector of Customs {N.5.W. ) AD Brlan Lawlor

Automative Pty Ltd.,25 the Federal Court by majorlty
' that theAA.A T. '
basxs in law of an admlnlstratlve act tha

d1smlssed the contentl

ulc not rev1ew the

grasu

challenged ' Had the argument succeeded, 1t could have resulted

in a most 1nc venlent result by Wthh the A A T wéé

prohlblted from conszderlng the lawfulAess of the conduct of
admlnlstrators. Although admlnlstrators must themselves comply
w1th the 1aw, the A A T. reV1ew1ng thelr acts and puttlng

1tself 1nto the;r shoes would not, had the Lawlor case been
otherw1se 6801ded, have been entltled always Lo rev1ew and
clarlfy thelr lawful duty Mr Justlce Deane, who dlssented

D T

was unlmpreSSed by thlS éfgument.f"

el N

. It may well be 1nconvenlent that a person who

" wishes td litigate theé ‘question whether an

- enactment -confers:any-power-at-ail -to make a-
decision, is unable to do so in the Admlnlstratlve
Tribunal which has authority to.review decisions
made under that enactment. Such inconvenience is
not, however, an uncommon consequence of the
division of judicial and executive powers. 26

For the time being, the A.A.T. continues to perform extremely
useful and instructive work in clarifving the legal duties of
administrators and the rights and privileges of'those dealing
with them. Clearly, it is desirable, from the practical and
social point of view, that the A.A.T. should continue to have
this function. Administrators are not simply factéfinders.
They too apply the law and any realistic and helpful system of
review of their decisions cannot ignore that fact.27?

A curious exception here, which may be explained as no more
than an act of self-restraint, is the self-imposed refusal of
the A.A.T. to consider the constitutional validity of a
statutory provisien upon which the administrator has acted. 1In
an early case, Mr..Justice Brennan, sitting alone, decided to
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"forbear from an;wering the question”.28 I have already
expressed a wiew that it is difficult to distinguish such cases
conceptually from others involving decisions upon the
lawfulhess or otherwise of administrative action. However, the
position of the A.A.7T. has been made clear for the present.
Constitutiohal challengeé will not be entertained in the A.A.T.
but must be taken elsewhere..

There are manv values in having a;%ribunal such as the
A.R.T. reviewing and clarifyihg legal obligations. It must
never become a mere substitute for legal advice, even in
Advisor& Opinions.29 However, there is always a'risk that
busy administratbrs will overloock, misinterpret or even ignore
legal requirements; They may get too close to problems or be
too mindful of bureaucratic convenience. 1In a couniry which
adhéres to enforceable observance of the law, the presence of
the A.A.T. at the elbow of the administrator-is both salutary
and usefal. Elsewhere, I have identifed a number of cases
where painstaking examination of'législation and:subordinate
legislation has.laid down for ‘the ‘@dministrator a regime which
is ciear and which was‘previously-misundérstood}' Useful
analecgies are mentioned from other areas of the law..
Instructive decisions are cited, notably from the United States
courts and .courts of Europe. Even in the face of recognised
administrative inconvenience, the language of the legislation
is explained and upheld. Thus, in the first Hospital
Contribution Fund of Australia Case30 an issue arose relating

to the operative date of amendments to the rules of a medical
care fund. The view had been taken in the past and was urged
on the A.A.T. that the rate of contribution changed only from
the date upon which a Minister's approval had been given. Mr.
Justice Brennan could not accept this practice to be consistent
with the language of the Act:

The Minister's function is to approve or to refuse
to approve the change, and though he has special
statutory power to approve the change in part, he
is denied the power to select a date for the
commencement of the new rates which is different
from that resolved upon by the organisation. It
is administratively inconvenient to adopt this
construction of the legislation but it is a
consequence’ of the form which the legislation
takes. 31
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Apart. from the practical value.of clarification.and.instruction
andjthe,constitutjgpalnvalpe_@fﬂupholdingdghg;Rule~of Lawh~;m
there are_other important functibns.which the A:A.T.-plays in
its lawrfinding fun¢tions, .The.value;of.the:involvement of a
tribunal here.is-thervalue of;ju@iqjal!;gyiéw;generally. . This
is most especially; the mecrit of having-a' number-of generalists
who are external-togandﬁindepehdent of the administration;
reviewing from time to time the actions of administrators.
Sometimes, such review.can help to-ensure.that general values
of our society:are not overlooked.inm: the: rush:.of;administrative
business: The deportatibn appeals are:cases.in point. Both
the Federal:Court. it Drake's-Case32- and Mr.,Justlce Brennan
in_Pochi's: Case,have,empha515ed“the~rad1cal,1nter£erence with-
individuai-rights;which;depoitétidﬁdinvo}yés:anﬁythenconseqUent
care:that;ﬁust be- observed-in-any review of~the;discret}on:to
deport; Recent history,: and-not-only-in oug_éountfyjfnaﬂu.—'
illustrates the-way: iRwwhichhadministiaters: sometimes iut.ry
reflecting the-transient;PaSSions;of;their'pqlipical masters{
may:overlook. important. coﬁfljcting values of society 33,
Speaking.of judicial revxew, one.. Canadlan wr1ter has put it .
thuss . .. o goormey oo Ao : -

- [T} he. court-was: insisting thatrsuch a-seriocus
invasjon of demdcratic and ciyil_liberfarian . ..
values be clearly authorised’ by the empowering

. statutes . The.generalist-Court was-reminding the
specxallst Agency that the Agency was not "an .
island entire of itself" and that its work had te
be brought" 1nto harmony with the totality of the
law. 34 .

If the A.A.T. has inherited the above strengths of judicial

review, it has alsc adopted the orthodox Australian approcach to
that function, which attaches no special deference to the view
of the administrator concerning the interpretation of the law
he is applying. Mr Justice Brenpan has said that it is neither
assumed that the decisien appealed from is right or wrong. The
very assumption that there is a single "right" or "correct”
decision in matters of legal interpretation has been
criticised. In matters of interpretation of statutory powers
it is not always the case that there is one clearly right and
one wrong interpretation. Often it must be a search for the
"preferable” view of the law. Most rulings of "law" tend to
involve a compound of law, fact and policy.35 The original
dec151on—make: will often be aware of the legislative
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draftman's actual intention. He may even be the person who
gave the drafting instructions. Whilst that® intention cannot
be upheld in the face of clear statutory language which does
not support it, cases do arise where a reasonable

‘interpretation is open, consistent with the decision-maker's

conduct, and another interpretation which is inconsistent. 1In
the United States, the "Supreme €ourt has endorsed an approach
which is sympathetic to the administrator. - It recognises that
statutory interpretation is not to be done.in a vacuum and away
fromthe purposes and expertise of the administrator:

*Cumulative experience' begets understanding and
insight by which judgments, not objectively
demonstrable are valldated or 1nvalldated 36

In the Unlted States, courts reV1ew1ng admlnlsttatlve actlon

have® developed what has become kfown as a’ presumpt10n oE

valldlty 37 The courts approach administrative

1nterpretat10n with  a measure of respect This has developed
not only because of the great bulk of administrative decisions
and ‘a recdgnition that ﬁﬁaiéiéi“refieﬁ 1s likely to he
spasmodic and intermittent in efféct, But also from a positive
respect for the expertlse of the administrator and the
recognition that technlcal and pollcy ‘matters whlch are

relevant to interpretation may be better considered by

38

administrators than by Jjudges. This so-called “doctrine of

restraint” has its limits. The presumption of correctness is
rebuttable. But it remains a presumption nonetheless:

The construction put on a statute by the agency
charged with administering it is entitled to
deference by the courts, and ordinarily that
construction will be affirmed if it has a
"reasonable basis in law", HN.L.R.B. v. Hedrst
Publications 322 vU.s. 111,131; ... But the courts
are the final authorities on issues of statutory
construction, ¥.T.C. V. Colgate-Palmolive Co. 380
.U.S. 374,385, and 'are not obliged to stand aside
and rubber -stamp their affirmancé of
administrative decisions that they deem
inconsistent with.a statutory mandate or that
frustrate the congressional policy underlying a
statute'. N.L.R.B. v. Brown 380 U.S5. 278,291 'The
deference owed to an expert tribunal cannot be
allowed to slip into a judic¢ial inertia ...'.
-American -Shipbuilding Co., v. N.L.R.B. 380 U.S.
300,318, 39 ]

In Australia there has been no similar doetrine of. "deference

to reasonable administrative interpretations“40 nor any

similar doctrine of “restraint".41 In Australian judicial
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Practice, it was perhaps the absence of such a doctrine, and
the fear of fartificial®. or:unrealistic". interpretations..of
the law that led some- critics.to oppose.the:eétablishment of a
judicialised tribunal:to,superintendwadministrative deci%ionS:

" Not everyone would- accept- the: view.that Australian
administration should be made more judicial in
character and some writers argue that Australla
has. already gone. gquite far.enough in this. -
dlrectlon A notable feature of public
admlnlstratlon in this country is’thé extent to

.which-provision has been made:by- Parliament; for::
direct judicial or administrative tribunal rev1ew
of official”action. To the adfiinistrator indéed”

ce o mm it may-often seem that efficiency has- been
sacrificed to fair. play,—and.that conferring of
judicial reviewing powers, of 'the’ courtsghd. ‘the
judlc1allsatlon of tribuhals has ‘gone too. far.
Forsuch writers the: emphas1s in” adm1n15tat1ve
adjudication and.tribunals. should he on skill,- - ==

_.cheapness, informality and efficiency rather than

. legal’ membershlp and court- llke procedures 42

In the- orthodox actlvlty of . judlclal rPV1eW; the ngh Court of
Austraiia and other Australlan courts

‘"ve showh a notable lack
of 1nterest 1n the 1nterpretat10ns adopted by 1nfer10rif’
' The fact that such bodles have

expertlse, knowledge, pOSSlbly a detalled understandlng of the

: admlnlstrative bodles.

operatlon of the law and even 1ts 1n£t1al 1ntent10n hak never
seenad o account for much. The result, partlcularly in the
industrial relatlons fleld, has been a serles of de0151ons
which, though they must be loyally accepted ‘are at least
arquably wrong. Certalnly they are inconvenient and reach
conclusions contrary to-those of the good sense applied below.

In The King v. Hickman; ex parte Fox and Clinton43

national security regulations &pplying to mattersg relating to
the Coal Mining Industry conferred jurisdiction on a Local
Reference Board to settle disputes affecting employers and
employees in that industry. A partnership of haulage
contractors employed persons to haul coal. The local Reference
Board decided that they were "emplovers in the coalmining
industry". Prohibition was granted. Mr. Justice Dixon stated
the judicial dilemma thus: ’

The question raised is one whlch, it might be
thought, would turn upon the common understanding, -
among pecple concerned with the coal industry and
particularly with industrial matters, of the
manner in which the words "coal mining industry”
are ordinarily applied. It may be that no such
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common understanding of the expression exists.
If, however, the application of the words is
established by usage, you would expect to find it
evidenced by awards, determinations, reports and
other papers dealing with the industrial side of
coal mining. But we have nct been referred to any
such documents. On the contrary, we have been
left.to ascertain as best we may what is the
denotation of the very indefinite expression "coel
mining industry”. It is, I think, unfortunate
‘that it has become necessary to submit .such a
-~ guestion to judicial decisien. TFrom a practical
point of view, the application of the Regulations
should be determined. according to some industrial
principle cr: poliicy and not according to the legal
rules of construction and the analytical reasoning
upon which. the decision of a court of law must
rest. As it is, however, the question must be
decided upon such considerations. 2applying them,
I am of the opinion that the operation of the
employers who are the prosecutors in this
application, do not f£all within the natural
meaning of the expression "coal mining industry”.
-This conclusion is contrary to that adopted by the
Local Reference Board and expressed in the
decisions now in question ... 44 : :

There are many other such cases45 parti¢ularly in, but not
confined to, labour law and industrial disputes. Without a
policy of judicial aeference to the‘édministrator‘s decision or
some othér means of giﬁiﬁa weight to reasonable interpretations ’
of the law open to the decision-maker, the peril of 5udicial
interpretation is that identified by Mr. -Justice Dixon with its
consequent unsatisfactory features mentioned by him.

To overcome this peril in the operations of the A.A.T. and
to avoid excessive "judicialisation" of its operations and the
reaching of decisions on legal matters in isolation, the Kerr
Committee sought to graft expertise and knowledge onto the
Tribunal, It recommended that one of the three members of the
Tribunal should be an officer of the Department or authority
responsible for administering that area of the administration
which had produced the decision under review.46 The Bland
Committee rejected this idea for two reasons. First, it was
feared that it might lead to an inferior officér's reviewing
the decision of a superior. Secondly, it feared public
suspicion and loss of confidence in a tribunal so
constituted.4? The A.A.T. legislation} the appointments made
and more recently the Administrative Review Council's repcrts
have accepted the approach of the Bland Committee.48 The
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A.B.T. is substantially édmpriSed of members who have gained
their experience outside the Public Service. Even if the Kerr
Committee approach had been'adopted.'it;is prdbable that the
legal and partlcularly “the ju6101al members would have

domlnated dec151ons. The Pacific Film Case is one lllustratlon

of the A, A.T. adopting a highly othodox approach to the

business of legal 1nterpretat10n. “

Calls for ;he'addption-of restraint in judicial "
superintendence of administration have been made in Canada.
However, Federal and Provincial legislation went the other way

and extended the judlc1al power ‘to review for érror of

49

Jaw. To the argument ‘that. 1awyers are SpEClally suited to

the task of interpreting statutory language, one Canadian

crltlc, thSFlf a lawyer, answers thus:

_[T]he meaning of statutory language (or any
language for that matter) always depends upon its
context.. It will. be rare. indeed to. find a term in
a statute which does not draw some colour from the

" purposes and policies of the statute of which it
is a part. Judges who are not familiar with those
purposes and policies or with the expectations of
those” familiar with the field of regulation may
give ‘a term its “"standard legal meaning™ or its
"everday popular meaning®™ in ignorance of the
technical or policy implications of their
decision, The field of labour law is replete with
examples of judges.assigning meanings to what they
believed were everyday or standard legal terms,
and thereby disturbing the long standing and
rational expectations of those

working in the field. 50

Just ag in Canada arguments against judicial review of
lawfulness have tended to fall on deaf ears, so in the United
States has there been important recent moves away from the
doctrine of judicial deference in the review ofF the legality of
administrative action. Senator Dale Bumpers has introduced
into the Congress a Bill (known as 5.111) designed to reverse
deference, require de novo decisions on all questions of law
and proof "c¢learly and convincingly' of the validity of any
- challenged rule or regulation.51 The Administrative Law
Section of the American Bar Association (A.B.A.} produced an
expert report recommending the A.B,A. oppose S5.111. However,
at the House of Delegates 1979 meeting the Houée rejected the
report and adopted a recommendation favouring such
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52 Critics pointed out that the Bill would
] create a presumption of invalidity, ignore agency expertise, be

legislation.

a major disincentive to formal rule-making and clog the courts
with costly and dilatory proceedings which would hold-up
socially benef1c1a1 government action. Nevertheléss, the House
by a -vote of 146 to 116 reversed the expert recommendation and

-
2

adopted precisely the opposite.

Armed with A.B.A._suppprt, Senator Bumpers has pressed on
with his Bill. ©On September 7, 1379 the Senate approved the
proposed amendment to the Administrative Procedure Act after
rejecting a motion designed to'kill the measure by a vote of
27—51.. Senator Edward Keﬁnedy criticised the amendment as
leading to further overloading of the judiecial calendar. He

. produced a letter‘ftom theiChief Justice of the United sStates,
Warren Burger, opposing change ©of the legal burden of proof
required for challenging Federal Regulafions. ‘Republican
Senator Robert Dole joined Kennedy. _ﬁe.said that judges were
often ill-gualified to rule on technical redulations and asked:

What ultimate benefit do we reap as a society from
expert agencies if their actions can be completely
second-guessed by non—expert judges? 33

This debate 15 of interest to us in Australia, .not only because
of the creatlon of the A.A.T., with its functions, now
endorsed, of reviewing and clarifying the lawfulness of
administrative action. As well, the Administrative Decisions
{(Judicial Review) Act 1977 has been passed. When proclaimed to
commence, it will expand and facilitate more judicial review of
Commonwealth officers. Time will tell whether the courts, and
the A.A.T., develop machinery for finding and giving proper
weight to reasonable administrative interpretations of the laws
under which they operate. Because A.A.T. decisions are
revlewable by the Federal Court on questlons of law, it seems
likely that any move towards a more "realistic™" approach to
administrative interpretations would require a concurrent
change both in the Tribunal and the courts. Otherwise an
"expansive" Tribunal might be struck down by an "orthodox™
Court. Plainly, such administrative interpretations cannot be
conclusive. Clearly, there must be no abdication of effective
scrutiny of lawfulness and the need to uphold the Rule of Law.
But equally, there may be a case for seeking guidance where the
meaning of legislation is uncertain, technical or ctherwise
dependent upon expertise:
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‘Nothing could be ‘moré ‘wasteful, and more*
deleterious;to coherent administration.of a, .
regulatory program, than to have courts dupllcate__
the effofts ‘of agencids in ‘applying ‘legal‘doncepts

c wazkocevery indiwvidual. -situationthat comes along.::

" The- con51stency of.- those legal concepts Wlth the
‘mandatesiof COomdressishould-be, and fgis- = 7i:
scrutinised by :the. courts with only so, much
'deferenice to the agency's construction as the
gircumstances warrant. - But when that task is
completed, we believe it is appropriate to leave
the 1mplementat10n of those judlc;al%y declared L

POLICY: REVIEW .=

1y

" Clearly,‘the unigue dnd to somé «thé’%ufpfisiﬁé”feature of
the A.A.T. ‘charter<ig™ ts ?ower to rev1ew pollcy questlons "
wheré&®the oridindl deciis i6n-maker has- conferred upon “himiaie
dlscretlon~wh1ch hé may“exercise accordlng ‘to broadly stated

E s her87ERAL ‘the
functions ‘6F7Ehe AJA.TE go-beyond-those™ typlcallj parfo;ned by

.

(or in-some ‘cases .unstated) . criteriai’

a court.--In- CerbATH mlnor matters, Tthe AL KIT has taken thE"'

opportunlty TBE i 3 it
comments on matters¢9} admlnlstratLve;practlce;fsuégeétinq ways
in whigh.such. practlce conld be- meroved. ‘This facility is-
equally available -to courts. - lee the - courts, ‘the A:A.T. has
been sparing~in-its use of dt -~ DoubtlessS-it -ig:Cconscicus of
the alternative of the Ombudsman, available to receive
complaints of bad administration. Doubtless it has in mind the
protections in the Ombudsman Act against premature or i11
conceived criticism of administrative practices.56. Where
matters of substantial policy are involved, not established by
law, the A.A.T. may_ndt abdicate its own review functions to
the blind application of government pelicy. But it should not
ignore and pay no heed to that policy.57 Mr. Justice Brennan
has pointed out it is in this area that the A.A.T. may have its
most important functions:

The primary administrator may be bound by
government policy or be bound to give great welght
to government policy. The Tribunal, it seems, is
not so bound.unless an Act so provides expressly
or by implication. There is consequently a
prospect of departure from a primary decision made
in the exercise of a discretionary power if the
Tribunal considers that a different decision is
the correct or preferable one to make.

-
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The Tribunal's independence of the executive
government is a significant factor in the review -
decision. Independénce in exercising a discretion
can ensure that the interests of an applicant are
not unduly overriden by the objectives of
government or its bureaucracy. Reciprecally,
independence means that the objectives of
government and its bureaucracy are susceptible of
frustration by the "ribunal. ... I venture to
suggest that it is in the review of discretionarcy
decigions that the greatest utility of the
AGministrative Appeals Tribunal will be {ound. It
will be necessary to develep principles to
regulate the occasions when the Tribunal should
intervene to alter khe exercise of the
discretionay power, else it may unpredictably
confuse the due process of primary

administration. These principles are emerging,
tentatively and with growing appreciation on the
part of the Tribunal and Government. 58

What are the merits bf conferring such great power on an
independent judicialised tribunal? First, it may bring into
the open policy guidelines which have hitherto been secret and
hidden from public view, though they are the rules by which
administrators have made decisions. In this sense, the A.A.T.
is part of the growing machinery for increased Dpennéss of
government. - in the first deportation case, the ministerial
policy was proved, in large measure, from a number of rather
old ministerial press releases by which the statutory "may" was
expanded and clarified for officers of the Immigration
‘Department.

Secondly, the spotlight of litigious attenticn having been
placed upon policy, the result has been, in some cases, a
clarification of that policy and the more detailed spelling out
of the discretionary facteors which the primary deciéion—maker
is to take into account. Thus, in the deportation cases, the
initial bracing experience of A.A.T. scrutiny produced a
ministerial statement of policy which has been transmitted to
the Tribunal. Though not binding on it, the Tribunal, as
evidenced in every case, pays due regard to the factors listed
by the Minister and applied by the decision-maker. This
openness and clarity of discretionary elemeants permits not only
clearer and reasoned decisions from the Tribunal. It
encourages more uniform and principled decision-making in the

first instance. It also facilitates public debate, if the
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.criteria are disputed as erroneous,_rllfbalegcedﬁ oqpfog—date

or otherw1se unfaxr.

ey

. : PR o S R
The spec1al functlon of ! Lhe A A.T. 'is'to reach the

"correct" or "preferable"'dec151on. Unllke the 1n1t1a1

decision- maker, it -is usually released from any binding
3 59

Yo Thls

observance Of, . the Mlg;st=' stdfe i o
freedom permxts a: generallst body such ag: the K. JA.T. to test

the established. governmcntal or bnreaucratlc values against .
more general pr1nc1plee of falrness, 11berty ‘and so on, 60
' There are no. sure guldeposts for the way 1n wh1ch thlS "novel
jurlsdlctlon“ tonreview a dec1sron on lele or dlscretlonary
grounds, is to be’ exerc1sed. Nelther the- Kerr nor the Bland
Committee addressed this problem for the 51mple reason that
each took the’ v1ew that the Trlbunal should not "be entitled to
express oplnlons on government policy” or. “to questlon the
pollcy grounds on wnlch ‘a decision is based“ or to quest on a
decision “to the extent that S glves effect to pollcy .61
In partlcular, nexther con51dered the poss1ble rlsks to’ the
percelved 1ndependence of the Judlc1ary if Federal judges were
requ1red to dec1de between comoetlng broad socxal pollc1es.
Plalnly, ‘the" foren51c medlum Hnd” the background 'expertlse and
avajlable time of "the A.A.T. puts Iimttations 'on the extent to
which it can effectlvely find and eva]uate pelicy '
considerations in competition with those ¢clearly stated by the
Executive Government. There are many, brought up in our
tradition, who feel uncomfortable with the notion of A.A.T. .
membere being at large on guestions of policy and the
considerations that should affect the exercise of discretion.
This is not least because the primary decisicn-maker is not
generally so released. A.A.T. review is most valuable if it
exists to improve the way in which decisions are made "at the
counter"., The development ©of a review process which may
operate on grounds significantly different from those operating
on the original-decisjion-maker's mind could be productive of
chaos. ©Plainly, for reasons of democratic principle,
administrative consistency, and available time and expertise,
some sensible relationship must be worked out between the
Tribunal and lawful statements of government policy, at least
those made at a Ministerial level. C(Courts and court-like
bodies, such as the A.A.T., are less responsive to political
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and popular will than administrators are.62 This states both
the limitation and opportunity of the A.A.T. It is limited by
the paramountcy which we accord in Australia to popularly
elected constitutional machinery. Its opportunity is to check
injustice, discriminatopry treatment, unfairness or other
wrongful exercise of power where that leads to primary decision
which it feels is incorrect or one that 'is not preferable in

the circumstances.

Clearly, it is not appropriate that every discretion and
every polic& should be committed to untrammelled A.A.T.
review. Some discretionary decisions can be made according to
fairly well-defined criteria upon which evidence can- be taken
or azppropriate expertise included in the Tribunal itself.
Cases involving insurance company accounts ot an air pilot's’
licence are cases in point. Where, however, brecad social or
economic policy questions are at stake (as, for esxample,
migration decisions or competing quota entitlements), the
curial procedures, forensic technique, available personnel and
relevant expertise throw doubt upon the suvitability of the
A.A.T. as a body sufficiently equipped to reach the decision
which one can confidently assert will be more likely to be
"correct®, "right" or "preferable" than that of a
decision-maker. In such cases, there .-may be other
supplementary reasons why the A.A.T; is chosen to provide a
forum of review. In the case of deportaéion decisions under
the Migration Act, Australia has a large migrant population.
Deportation, though not specifically a punishment, has serious
implications for personal freedoms.

The operations of the Tribunal over the last three years
has led to a growing appreciation of the scope of the A.A.T.'s
"novel durisdiction", 8o far, the reacticns have been three.
First, there has been a slowing down in the conferring of
jurisdiction to review discretions in cases where,
traditionally, a large element of policy has existed, For
example, further jurisdiction under the Migration Act and
jurisdiction under the Passports Act have not been conferred.
Secondly, there has been a statutory reaction, in one Act, by
which it is sought to confine the Tribunal to a court-like

application of ministerial policy, as openly declared. Outside
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.such cases,. Drake's Case makes it.plain that the A.A;T._may not
simply. apply-minister ial .orogovernment policy without- '
performing;its~ownrindepemdant"judgmeqt and ‘reviewing the .
policy. Thirdly,'thEﬁ@rA;anitself has ‘sought to spell out the
approach that should be taken and the considerations that
should be takenuinto.accountrin-reviewing broad:discretions.
It seems likely.- that the fﬁture will see further adjustment
"here. An important issue of political power is at stake. '
Consistent with.the-Drake:decision, it seems likely that.the
A.A:T..will pursue a:policy of - festraint: . Its role.in a
democratie community and . its<value-asian external. review::

mechanism'may'require nothing:less: N

. T ? s
I A -

CONCLUSIONS - <rseiossms o5

ST, A

- The A:A:Ty has+continued to deménstrate .&:iskilful use of
its manpowérw“resourcesranﬁ.expertise"id?fihdingﬁfacts”and
clarifying :the:law uponswhich: administrativeidecisions. should
be¢made.  In.reviewing-discretionary decisions, it has helped
to "flush souk™ hithe:togsecretﬁq;iteniawaffedting:thé rights
anduobngattonsndﬁupeépIe:xtuingriﬁEAUStfalbal;?Ithas=also
encouraged reformulation~dnd &élafificatidn ofsuch criteria.
These are developmentsibeneficialsta greabter “Openness of
government and -observance of the Rule,of.Law, Without known
rules, susceptible to discovery, applicgtion and evaluation, it.

is empty to speak of the Rule of Law in administrative action.

The A.A.T. decisions are uniformly written to a high
standard of clarity. This enhances their value as a means of
guiding édministrators towards relevant fact—finding, proper
methods of statutory interpretation and principled approaches
to the exercise of discretion.

The-aim of establishing the A.A.T., is ultimately the
improvement of.original decision-making. Unless the A.A.T.
achieves this aim, it will fail in its chief purpose and it may
even do a mischief because of the costs, delays, uncertainties
and other inconveniences inherent in any appeal system. The
test of success is the extent to which A.A.T. operations result
in more "right"™, "correct" or "preferable" decisions being
made, without fecourse to 1ts machinery,.
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To some extent, the egfectiveness of the A.A.T. 18 outside
its own control. So limited is its jurisdiction and so
disjointed the cataloque of decisions committed to its review,
that it is simply not possible for it to have the universal
impact on administration that wag envisaged by its progenitor,
the Kerr Committee. This limitation of the Tribural te little
more than the original package included in the 1875 Act will
have to be carefully watched lest such a circumscribed hody by
its specialised, intermittent and highly specific jurisdiction
should distort rather than improve Commonwealth public
administration as & whole. The causes for concern were
identified long before the A.A.T. was created., They include
the cost to the public and litigants, the juddcialised
technigue and the delays in hearing and adjudicaticn of
appealss So far as the costs are concerned, the Public Service
Board has evidenced its anxiety by securing the agreement of
the Prime Minister and the Attorney-General to the creation of
a new Inter-departmental Committee on Machinery for Review of
Administrative Actions. This Committee was established in late
1978 and its purpose is stated to be:

Tc monitor the effects on Commonwealth
administration of developments in administrative
law and practice and of changes of administrative

. decision making procedures and to provide advice
to the Government on such matters. Its work is
particularly @&irected towards the impact on the
workload, resources and costs in departments and
anthorities of developments in administrative
law. 63

So far as fact-finding is concerned, the A.A.T. undoubtedly has
powers and skills superior to those of most initial decision-
makers. Where fact-finding is important for decision-making, a
case for review by the A.A.T. is strongest. O0On the other hand,
the A.A.T.'s techniques are not always available to or
appropriate for administrators. They act on a wider range of
information than could be proved before the Tribunal. An
attempt to shackle administrators by the constraints of
provable evidence may impede effective decision-making, at
least in some areas. The time-consuming procedures of the
trial process, whether by adversary or inguisitorial techniques
may render the A.A.T. unsuitable for mass jurisdiction such as
social security appeals, repatriation appeals and the 1like.
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The adyantage whlch the A.A.T. has to escape technlcal
rules of ev1dence and 1ts duty to rev1ew on the merxts and to

avoid technlcalltles m y requlre gr ater w1111ngness to recelve

relevant, and probatlve materlal

1~ Thgalin

ven though' hlS would not be

PR SR TN [ S W S

accepted in.

w1der legal system and the needhto subject admxnlstratlve
eff1c1ency, on occa51on! to overrldlng notlons of falrness and

LR I

expanded role in the clarlflcatlon of admlnlstrato:s' statutory

"“deference"’to‘such deC1s1ons, 1t may be

time to heed Mr. Justlce Dlxon s lament concernlng ‘the _
inadequacies of approaching sitch matters of interpretation in a
vacuum, removed from the administrator's relevant expertise and

practical knowledge.64

So far as the review of policy decisions and discrétionary
considerations are concerned, the A.A.T. has undoubtedly
succeeded in bringing publicity and clarity to previously
unavailable rules or vague and ill-considered criteria,.
Working out the proper and acceptable relationship between the
A.A.T. and elected government here is at once the most
difficult and vital task for the period immediately ahead.
Unless an accommodation can be reached which acknowledges and
upholds the superiority of decisions openly arrived at,
according to law, by elected officials, it seems certain that
the A.A.T. will atrophy or be confined to a limited class of
case where fact-finding or legal interpretation, but not policy
review, are important. This result would be profoundly
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disappointing. A prime reason for the establishment of the
A.A.T. was precisely to bring openness and principled”

decision-making into discretionary decisions,

The A.A.T. experiment continues to be one of Australia's
most novel and important contributions to law reform. Visitors
from Britain, Canada, New Zealand and elsewhere are coming to
this country to study the operations of the new experiment. Tt
is many years since Australia was last an exporter of
significant law referm ideas. The A.A.T. and its operations
will continue to command close attention in this country and
beyond. It deserves success because the task upon which it is
engaged is one supremely important for our time : the striking
of a just balance between the needs of the machinery of

government and the interests of the individual.65

e
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