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THE LAW REFQORM COMMISSION OF AUSTRALIA
I am delighted to be invited to take part in this

Annual Meetipg. The adoption by the General Assembly

of the United Nations of the Declaration of the Rights of
the Child in- 1959 marked an important development of
international law. Howevef, it is vital that we shouid
translate general principles about children's rights into
the living law of ocur country. The Dedlaration of 1979
as the International'Yéar of the Child puts the focus on
laws and policies relating to children in Australia and
other countries. fhe Federal Law Reform Commission has
been given an impertant task by the Commonwealth
Government to examine one aspect of these laws, but an
important aspect for it is one that affects the liberty
of children, something usuvally taken seriously in societies

such as ours.

The Law Reform Commission was.established in 1975.
It has twelve Commissioners, five of them full-time. The
Commission is set up in Sydney with a sﬁafﬁ of 19, in
addition to the Commissioners. It is busily at work upon
a number of references, some of which affect children

and children's rights incidentally, one directly.



*The Commission works upoen references .given to it.
by the Commonwealth Attorney-Genexal. Once it has the
referedce it gonsults widely throughout the community
before it delivers its report to ‘the, Atkorney and the
parliamentl* In thé_process of consultation, discussion
papers are generally produced. These are widely-
diétributed and Considered-in the media; in public hearings
and public seminars held in all parts of the country o
and in meetings of informed and concerned citizens, such
as this Annual Meeting of the UNICEF Committee of
Australia is.

The ultimate preduct of the Commission's labours
is a report. Normally we attach to the report draft
legislation which can, if accepted, be translated into
the law of the land. Most of the reports of the
Commission have either led to legislation or are currently
under active consi@ergtiopt With a view to the adoption of

“new and improved laws. The Commission is thus riot
Jsimply an acgaemic or scholarly institution. It is part
-of’thé law—mékiné proéess of ouf country. It helbs
Parliement and the government with considered and reasonéd
reports in complicated, sensitive aréas of the law. The
duty of the Commission is to review, modernise and improve

our federal legal system.

There are law reform commissions in all of the
_SBtates of Australia, including a distinguished commission
in Queensland which is headed by the Honourable Mr.

Justice Andrews, a Judge of the Supreme Court.

The task given to the Law Reform Commission which

.brings me before you today is one which we werc assigned
by Senator Durack, the Commonwealth Attorney-General.
It relates to the reform of child welfare laws in the

Australian Capital Térritory.



RATIONALE FOR TIE REFERENCE ON CHILD WELEARE.

in our country, ,chilé welfare is not one of those
natters which was assigned, at federation, to the.
Commonwealth Parliament. Basically, therefore, it is,

a State responsibility. under the \ﬁstralian_Constifutionl
There are Ehree good reasons why the Commonwealith Attorney-
General shouldichoose this Subject as one appropriate

for review by the Federal Law Reform Commission_ip
Australia.

The first is that in 1980 the Sixth United Hations
Congress on the Prevention of Crime and Trgatment. of
Offenders will take place. Originally it.was intended
that the Congress, would . take place in Sydney. TFor a
nunmber of,rcasonsn;the,cbngHQSS will now proceed overseas
end the original expectation that a world spotlight of
ﬁttention.would be on Australia's criminal justice system

will not now be borne out..

Nevertheless, these recurring United Nationg
Congresses..do pxovide:. an opparfunity. te-.considen . the
progress being made in the criminal justice system. ‘One
sub-topic of the Sixth Congress will be "Juvenile. Justice
Lefore and After the Onset of Delinquency”. Although
hustralia will no longer be the ﬁost of the Congress,
it is appropriate that we should make every effort to
present to the Congress, when it is held, the active
attempts that are being made in Australia to improve the
criminal justice system as it affects children in this

country.

The second reason is the International Year of
the Child itself. The purpose of declaring 1979 as the
1.X¥.C. is to ensure that new attention is given to the
implementation-of the fine principles of the Declaration of
the Rights of the Child. It also provides the occasion Lo
review the institutional, administrative and legal

nachinery affecting children.



The “third reason is a domestic one.  In all parts
- of Australia child welfare law is under review. _In New
~ South Wales a2 Grean Paﬁér has baen published by the
Minister responsiblce for Youtir and—Comhunity Ghrvices-
(Mr. Jackson) .. This Grecn Paper suggests important changes
in child welfare law in that State. TIn Queensland a
report was preduced in recgnt weeks which is also addressed
to improving the lew as it affects children.” In essence
this paper suggests new'cffofts to provide family support’
services and to prevent problemé'hffecting children from
arising in the first plade. The Paper has been put forward
for public and expert comment and suggéétion. ’

'In South Australia, a'Royal'CommiSSion has been
held by Judge R.F. Mohr.” As a result of the report of
this Royval Commission important new legislatjon was
introduced in 1979. '

In the Northern Territory the Administration is
considaring the special pxoblems of juvenile delinguency.
In other States of hustralia ongoing review of child

welfare law is procecding.

The Australian Law Reform Commission is in %ouch
with all of the State inquiries. As one would expect,
there is good co-operation between Commonwealth and State
officers working on the improvement of the same area of
the law.

THE LIMITS OF COMMONWEALTII POWER

I have said that the Commonwealth does not have

plenary power to deal with improvement in child welfare
laws throughout the country. This is basically a State
responsibility under our Constitution. Nevertheless, the
Commormealth does have responsibility in the Territorics.
The Ordinance of the Australian Capital Territory has been
eriticised in the courts on a numnber of occasions. It
has also come under criticism in the news media and

elsevhere,



In 3ddLLIDn to thc cenelal Bowers 1n the Territories,
the Commonwealilh haa a 5peC1ql 90wer_+o make lewb with
respect to "marriage" (%ﬁql(xxl of 1he Constltutlon) and
"diyorce-and matrimonial-EaﬁSeS : and 1n reldtlon thereto,
parantal rights :nd the cuqtody and’ guardlanshlp of
infants™" (4 Sl(XXll)). It is- pursuant to these powers
that the Commonwealth has_ eseabllshed the F@lgrhﬁ Ceourt of
australia. However, the pow;r thh reSpect to child
-custody and guardianship is not at large. It is limited
te a power to make-orders'ancillary to diverce and
matrimoﬁiql causes., 7

USE OF THE FAMILY COURT IN CHILD WELFARE

One of the recurriﬂg comglaiﬁts voiced to the Lew
Peform Commlsslon aboue the present Chlld welfare laws
of Australla is. that“ hey:are 1nsensltlve and Iall heavily
upon the ;rlghtenea child who ge;s_ceught up 1n.;he
criminal justice.system._;Ibwisteaid £ha£ what we have done
is merely to apply the adult criminal iustiee system to
young peoplé.-The:qomplainpnismthak‘Ibis;isﬁnot,appropriate
and that-efforﬁs should have beeﬁﬁmadézto'mould;a~court
system more appropriate. to the specidl needs of children
in trouble.

Because of the establishment of the new Family
Court of Australia and because of the special arrangements
made in that court to develop a more sensitive environment
for the disposal of family disputes, a natural suggestion
that has be2n made is that child welfare matters, or some
of them, should be transferred out of the Children's Courts,
which are merely anothexr form of the Magistrates' criminal
jurisdictioh, and into the new Family Court environment.

What are the arguments for and against this proposition?

In favour is the fact that the Family Court of
Australia exists. It is already in being and there are
two judges of the Family Court permanently stationed in
the Australian Capital Territory. The Family Law Council,
a body set up to review the operaticns of the Family Law

Act, has already suggested an expansion of the jJjurisdiction



of the Family Court to cover at least matters éf child
welfare in the Territory which do not invo}ve a criminal
offence. Whatever may be the difficulties of extending -
the legal juriédiction of the Family Court. ta cover child
welfare matters in the States, no such difficulty arises-

in the Australian Capital Territory. Therxe, the )
Commonweazlth has” plenary powers under the Censtitution | -
and such a jurisdiction might be conferred on the "Family
Court as readiiy as it might be conferred on theé

Magistrates' Courts.

It is said thdt the Pamily Court is a "caring court"”
and that the special atmosphere of the Family Court of
prustralia is needed to avoid the:pﬁnitive atmosphere
of the Police Courts. The judges are said to be people
who have specialised in family law matters and who are
moyre likely to be sensiEiGe to the family environment in
which the child's welfare problem has arisen than
magistrates .who do caseé involving children, in hetween

cases'invoiving the police and adult offenders.

. Additionally, there is some overlap between the
work presently being done by the Family Court and the
work of the Children's Courts, at least in relation to
wardship. The Family Courts have counsellors whe could
give advice, assistance and guidance to a child. No such
counsellors are available in the Magistrates’® Children's
Court. Finally, in Canberra, therc is the fact that a
special new court building is being constructed. By reason
of decisions made more than five years ago, the building
will house both the Family Court and the Children's Court.
It is said that this physical combination makes it
appropriate to seek out and establish a legal combination

as well, and to pioneer a new court system which in truth
deals with all family matters and matters affecting young
persons. ‘



What are the arguments on the other side? In the
first place ecritics say that we should not bifurcate the
jurisdiction @f the Pamily Court, -extending jurisdicticn
to child welfare matters.(or some of them).in one part
of Australia but not. in others. This aréumeut has always
seemed Lo me to be.a weak one. In Western Australisa,
where there is a Skate Famiiy Court, the Family éourt has
special additional jurisdiciion which has not yvet been

conferred on the. Federal Family Court.. - . -

Secondly, it is cobijected that it would not be
appropriate to have young .delinguents and policémen in
the wvestibules of the.Family Court. One of the purposes
of establishing a -separate Family -Court was :£o get away
from the atmosphere of the ncrmal courts and to establish
A RMpre equable environment:for:thg;resolutiannpfxfamily
crises. These crises are already serious enough without

adding to-them the burdens of the normal .courts. .

Thirdly, it is .said by some judges :that the
work of child welfare cases is not worthy of the judges
of a superior ccurt, such as the Family'Coﬁrt of Australia
is. I{ is work that has been traditionally done By
rnagistrates and the community cannot afford to pay highly
experienced judges to do such tasks. On the other hand,
some people feel that rescuing a child from the criminal
justice system may warrant the greatest possible skill and
be deserving of a greater investment in legal talents

and counseiling than we are presently inclined to make..

INTERVENTION V. DUE PROCESS OF LAW

Leaving this controversy to one side, there is

another major contribution which faces all those who seek
to reform child welfare laws in Australia. It is whether,
put generally, an inﬁefventiohist and welfaré approach
should be taken to child welfare laws or whether the
appreoach to be adopted should reflect the principlé that
a child is entitled to the due process of law, at least

to the same extent as an adult accused.



A simple case illustrates the issue before the

"Jenny, aged ié, has run away from home. ]

She has soime psychlatric problems and is ) .
bitterly ag-odds with her mother. -Her ]
father is in pr?sqn and her mother has had
a’ serious of liaisons with other men and
displayed little interest in Jenny. :Whi}e
avay Ifrom home Jenny-commits -2 number of
minor thefts".

' The Law Reform Commission, DP9, "Child

‘Welfare : Children in Trouble™, 197%, 15.

Legal systems have developed two basically different
approaches to Jenny's problem. The cholce between them

{or the discovery of some compromise) is a matter under
consideration in the wvarious hustralian ingquiries on reformed

child welfare laws. . ‘ ‘ -

T™he first approach is what might be called the

"interventionist" or "welfaie" approach. This is in part

a reflection of Ehe 20th Century's assumption that the
government, on behalf of the whele people, has a special
welfare responsibility for people in neéed of help. It

is said that Jenny's problem should be :-looked upen as a
fundamental social welfare condition and that her minor
thefts are no more than symptoms of this welfare need. The
paramount guiding principle should, accoerding to this
view, be the needs of the child. We should be not teco
troubled about the letter of the criminal law and the fact
that Jenny has comnitted what the books declare to be

a crims. It is bhetter to use any legal process, including
in court, as an opportunity tc diagnose her basic problem
and to help to restore her to good societv. It is said
that it is typical of lawyers to deal with the superficial
criminality of_Jenny's conduct whilst . ignoring the
underlying cause for such criminality which will not go
away, simply by the imposition of some criminal punishment

caution, fine or custodial detention.



In short, it is said that we should taka” Jenny,
and posvibly her family, over to social welfare workers
who should endnavour to get to the” Bottom of Lhe proklem
‘and provmde SOC‘al ass mstance that will. re5uue Jenny” from

to commit crimes ) o ‘f"‘7J‘
The other app*o ach is what may be Céilod the

"due process of 1au apploach Accordlng to thlb view,"

there are llmlts upon the extent to Wthh socmeby should
countenance an ondedvour to 1mp10ve Jenny dpd ‘her

family: Cases ate ingtanced of too great an 1nterference

in pelsgnal conduct, ap;earance and molathy, in‘an

endeavour to - stamo on an individual tHE .dull ‘Eldnket of

Ordinhfiné%g'. It is saLd that however well motlvated

roﬁdl wclfarc w01ker¢ REvE st been notab‘y Liidda'ss Fnl
in Curlng the ”uhderlylng disease™. What Should be done
in Jenny's case, for example?  Should the law forbid her
mother from . having liaisons?. Can the law coﬁmaﬁd-Jenny's
mother 1o love Jenny? - Are there enough funds to provide~
Jering with“divertisements that will téke héer mind off

her mother's indifference? How can thé law forcc Jenny's
parents, who are utterly innocent of any actual
criminality, to attend to Jenny? _Noulo such a law be
successful anyway? Does soclety have the right, in.the
case of such minor crimes, to so grossly interfere in - the
family situation as o remove Jenny from the care of her
parents? Is there any guarantee that doing this will

lead o a better result in the long run?

Sﬁpportars of the due process schoel assert that
social welfare workers, seeking to help Jenny and her
family, become more coppressive even than the criminal law.
They ﬁse the courts as a first port of call, yet courts
are not, according to most lawyers, the best places in
which to achieve reform and improvément. They are places
of fear and intimidation for most citizens, especially
for young people. According to this view, there should
be more not less control over the impact of the eriminal



law on yound people. The protections.for them and the -
assurances of due proce;s of law should be strengthened
noL.weakened., However wall intentioned, it is said, the
effort at a social velfare approach to child g¢riminality -
and_wfbngdoing becomes more oppressive even than E@e
Criminal justice system and at no assurance of success

for the-price paié. - '

These- are not thcoretical -debates. They are
reflected in the approaches taken te child welfare laws
in a number of countries with a society similar to our
own. The interventionist approach, for example, is
reflected in the.Scottish law. There a fhearing" takes
the place of a formal court proceediﬁg. If a child pleads
guilty he or she does.not have to go to court but comes
before three laymeh sitting in the "hearing". They
have more. limited powers than a court but they can order
a period of supervision and evenlthgt a_chiid reside in .
an instituti9n for a time.

T have‘beeﬁ tdld in England of cases before such
”hearings"; What bégins with an inquiry into why a child
took this or that article from a store ends up a detailed
investigation of the child's social and moral conduct.
Complaints are made by parents that the child uses
lipstick, stays out late, sees boyfriends andAso on. The
hearings become something of an inguisiticon into the
"whole child". Supporters say that is as it cught to
be. Opponents say that such a response to relatively minor
offences would be regarded as ocutrageous in the case of

adults and should not be tolerated in the case of children.

In the United States, the "duve process® principle
is strictly observed, chiefly for constitutional reasons.
Dealing with a child on & criminal matter, it is reguired
that the child should be given every protection of the
criminal law. The e¢fforts to establish a Children's Court
that combines a more deliberately beneficient approach

with relaxation of procedural safeguards was declared



¥

unacceptaple by the Supreme Court of the United States

-

"in ar important decision. Re Gault, 387 U.5. 1 {(1967). X’

OTUER ISSUES - * _
Children and Police. ' In addition fo the design of

the appropriate machinery for deciding casés where children
have come” into contact with the criminal law, a number of
other important issues are under study.. Amongst these
perhavs the most important is the relationship between

the police and'young people suspected of offences. In the
cése df intcrrogatibns,.£he-Australian Law' Reform

Commission in its-report on Criminal ‘Investigation (ARLCZ);

1975, put forward réquirements“that parents or other
responsible~énd indapendent people'shbuld be present.during
an interrogation by Commonwealth Police officers of
a youny person. TFurthermdore, 'certain formalities were
prescribed and these have generally been-followed in the
past angd are reflected in the-Féderal Government's Criminal-‘
Investigation Bill 1977, and in the New South Wales Child
Welfare'(Kmendment) Act 1977 (No. 20) and Chilé Welfare
(Further Amendment) Act 1977 (Wo'*10e)" -~ . -~

But many cases do not get to court or even to

interrocgation. Sometimes police administer warnings to

young- people. In favour of this system is the informality

¢f the procedure, the speed with which it is administered
and the lack of stigma that attaches to this form of
punishment. Against police warnings is the element of
discretion fhat is involved, which discretion may be
entirely unreviewed by the independent judicial arm of
governnent. It is said that there is discrimination in
the administration of warniﬁgs and that children in wealthy
areas are more likely to be cautioned than the chiléren
of the poor. It is also pointed out that nowadays, with
computerisation, the keeping of a list of children
warned has begun, yet such children may never have been

found guilty by a court of law.



This debate is a difficult one and different
police policies exist in Australia towards the administration
of warnings. Generally Speaking in the Capital Territory
relatively fcw;warnings_a}e administcrcd.'cefgainlg ofhé -
formal kind. Most cases are submitted to covct. In
Victoria the Chief Commissioner has issued instructions
which encourage the giving of a warning, parkticularly in
the case of first offenders and minor crimes. & choice

must be made here between competing philosophies. .

Screening Procedures. Ancother controversy

surrounds whether screening devices should be adopted to

keep cases out of court: various mechanisms have been

tried :.

(a) 1In New Zealand a small cdommiitee comprising
pelice and welfarve workers makes a
recommendation in most cases to.a senior
police cfficer as to'whpther-a_case-warranﬁs
procéeding to court. The.final decision is
with the pelice but a welfare point of view
is guaranteed by the procedures of )
consultation. 7

(b} In Scotland a "reporter", an independent
official, examines the case and decides
whether no action- should be taken, whether
the matter really requires social welfare
assistance or should be referred to a "hearing”
instesd of the ordinary courts.

(c} In South Australia and Western Australia a

system of panels has been introduced, generally
comprising police and citizens, as an
alternative to the Children's Court, which can
deal with a matter and administer relatively
minor punishments, without the necessary of

the matter proceeding to trial
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{1 Th Commonwealth offenced (€hg: damaging a

feiépﬁéne“bébtﬁr'ﬁ'proéeaural device -has been

.7 implémerited Administiafivély by which no
action Is taken agaiist a child of young
person without the approval OF the Secretary
of the Federal Rttorney-Gehéral's Department.

These meéhédisms'afe”éll'aimed‘af diverting-as many cases

as possible awdy from the atmospherefof the‘criminal courts.

The gréatest Audtralian’controversy how sirrounds the

success of panels. In favouwr is the- fact that these

procedures invoive the Famify of the -¢hild, provide an
occasion for considering w&lfdre helpy 'dvoid criminal courts
and havé“beeﬁ"éhownﬁEd“have7@665‘réédlté*ih“re:abilitatien
and the avoidance of repeat offendinéﬁ

on the other hahd, critics Say’’ that panels of this
kiad put undue pressiie upon a cHild t& plead guilty and
to forfeit his right ‘to'hive Fhe matié? determired adcording
to law. Only if the chila pTeads guilty can he or she avoid
the crimindi court. In a sma%licommunity'inﬁolvement of
many citizens in panels’6f this Kind"GEHYdiminish the
privacy that otherwise'aftacheq to proceedings against
children. t is said ﬁhat-panels comprising policemen or
even former policemen, are hardly unbiased in their attitude
to the conduct complﬁined of. It is éuggésted that the
cost of this form of diversion is not worth the result.
If there are few re-cffenders, it is probably that a more
informal procedure of police warnings wouid have had the
same outcome. ‘This, then, is the debate about panels. It
is another good idea but the reformer must always ask whether
the net result is better than the situation sought to be
reformed or whether conseguences of a proposed reform would
not bermore unpallatible than ¢ven the present situation

is.

Other Tssues. There are many other issues thot are
beirng considered by the Law Reform Commissiocn in its

review of child welfare laws.  BAmconygst these are



{a) Whether a child and/or his parents should
be given access to welfare reports upon
which decisions may be made affecting his

. tiberty. . -

(b} whether as a matter of routine, representation
by lawyers or other persbns should be
afforded to every child who -comes before
a criminal court, childreﬁ;s court or chiid
panel . . : . - .

(c)  Whether the'offence'of beihg a "neglected
child" should be redefined sc that the
child commits no dffencc

(d} Whether the offence of being "uncontrollable"
and other similar status offences should be
spelt ont with greater specificity so that
vague complaints of unortheodox conduckt do
not become lumped into an ill~definped and
opprcssive criminal regime.

CONCLUSION - : -
‘ The issues set cut in this talk Iepresent hard,
practical guestions that must be faced in any review of
child welfare laws. Any attempt to improve the way in
which the law deals with delinguency and misconduct .in
children will have to consider thé guestions I hawve outlined,
and many others. The United Hations and its agencies does
wall to focus attention upon the child and upon helping
children and improving laws and policies that impinge on

children's lives.

It is impértant that our help to children should not
be left at the level of generalised resolutions or sentimental
statements. It is also important that our concern about |
children should not be confined to our own country but
should extend to children throughout the world and shcould
be reflected in practical programmes of assigtance and
material aid. But it is also wvital that in Australia we
ghould not fall victim te complacency and self-satisfaction.

On the contrary, wg wust be vigilant to ensure that the



-
W
|

laws and practices of our own country are as modérn,

fair and simple as we can make them. This 1s a practical
way Of translating the good intenticns of the United
Nations and of the International Year of the” Child into
reality anﬁ into application tb.inéividual Australian
children who get into trouble.

The Australian Law Reform Commissioh opardtes in
a .thorouchly public way, inviting expert and public
comment on the issues that have been committed to it by
the government. My purpdso‘ih bbming hére was to inform
vou of the work of the Commission in. an arca relevant to.
children énd f% iﬁvite the'éuppért of ﬁﬁpse of you who

are interested in thHe ilmprovement of this area of the law.

Copy of the Thi“Reform Comiission's discussion paper,
“Child Welfare : Children in Trouble" (DP {19, 1979) is

available fres of charge to those who are prepared to
comment on it. It contains tentative suggestions and
proposals on child welfare law reform. The address for

the discussion paper and for inquiries about the Australian
Law Reform Commi:sioh is 99 Elizabeth Street, Sydney;
N.5.W, 2000 {(G.P.C., 3708) (Telephope 231-1733)



